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lOriBJ}  CO  K  lOV  LASO  abI 
VtLUAM  F.   nOJUir  CQMPAiy, 


AFPIAL  l^OV  UUHXCIPAL 

COD!  T  oy  ciao^o«# 


KB*  Pijmi-^ixm  jUincB  ar^jatsT  ixsuvkbed  az  opikoi  or  m  co8bf« 

0»  fi»Tttary  13,  1952,  plalatiffa  fll*<i  a  stat«Mat  9t 
'ia«iM  la  aj|a«TO»lt»  oontalalag  XTm  ••mms  oovats  »M  a  lea^t^ 
iffHttTlt  of  cIrUi,  ag&last  defrndaat  to  r»o«T«r  back  th*  sw  of 
|8S40»  1*1  oh  they  had  paid  !•  defendant,  la  lastixllmeats  Trm 
J^y  1»,  19t9,  ta  Becf^iriiar  1,  19n,  M  their  wrlttea  ncreamt, 
«ated  JUae  1,  If  19,  to  purehaee  certala  li^prored  pvealooa  la 
Wouat  ftroopeot.  Cook  oounty,  Ullaole,  oa  which  there  wab  a  firot 
Mrtca(r«  of  $7,000  aad  which  aort^ace  they  had  aseiawd  aM  agreed 
to  pay.       Tiefendnat  filed  aa  affldsYlt  ef  aerlta  la  which  It  eet 
forth  ntrioae  dftfeaeea.     Tho  agrooMoat  waa  mde  with  the  Vldlaad 
HaaMO  *  ffealty  Co.,  a  eorporetloa,  daly  organlmod  u  XUlaoia 
•aa  aa  *a«eaey  aad  loaa  oorporatloa*   for  the  poryoae  of  aetiag  aa 
aireata  aad  broker o  for  othery  la  the  parehaae,  eaXo^  reatla«  «M 
aaae^oaoat  of  real  eetate,*  eto*     By  the  it«roemat  the  Midlaad  Co. 
oowoaaated  thnt  If  plaintiffs,  ae  pwrehaeera,  ehoald  "Mike  tht 
payaeata  aad  perfora  the  oovoaaata"  thereinafter  neat  ened  oa  their 
part  to  ho  node  aal  pe  foraed.  It  «oald  *oanee   to  he  eoavwyed   to 
thoa  •   »  by  ft  ffood  aad  sufficient  cenvcyftaoo*  tho  prealeee.     Th$ 
acreeaoat  wae  eltmod  oa  behalf  of   the  kldlaad  Co*  by  Balph  "?. 
!)inhaa,  Ite  preeideat,  oa«  at  that  tlM  ho  wae  the  owaer  aad  tiila 
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li«ld*r  9f   re«f«d  9f  %h»   prtaisM*  Oa  JmXy  •»  192f«  aa  Instn 
ia  vrltiact  vifwitf  ^  tlui  Mldlaad  c«»»  »ad  \j   sAid  i-uxiuui  «ad 
iLn*th«r  ladlTld«AlI/«  wms  vx^out^d  aad  d4illT«r«d  «lMr«ky  i)M]r 
«»»lswid  to  daf«aAamt  Mrytrafcloa  all  ilMix  right*  till*  «aA  iai«r«a% 
la  aad  %•  %li<»  a|pr««»iBt  of  Jus*  1*  1929 »  aad  all  amMj  d«e  or  %• 
b«««a«  dias  th*Tt«a«  of  which  asaigiuMal  plaintiffs  had  BOtia««  ThMr*- 
•fUr  plaintiffs  ««t«  giTsa  p«as«a»i«a  tf  tha  praaians  aai  aaia  aait 
iaatAllaaat  pajatats  va  tha  a«ra«a«Bt  t«  dafaaiant.  Thar  aaaaai 
aaklnc  pnyaaata*  havcTor»  aftar  rmo^witt   It  1931«  altlMagh  thaj 
eontinaad  to  lira  an  tha  praalsaa  nntil  Ootahar  20«  1958.  Thar  4i< 
■•^  9^fnd9^   thair  paasaaaian  hat  ^fiara  aricta^  hy  tha  shariff » 
aatiag  under  erdara  af  a  eeart  in  faracloatura  praaaadincs  aadar  %te 
firat  aartfage*  >shiah  preeaadiaga  wara  eoeaaiaaad  hy  thair  failara 
ia  eaatiaaa  ta  aakd  %hair  proaiaaA  payaaats.  For  tha  pariod  fraa 
Daaaa^or  1*  1921*  to  Oatahar  80*  195^*  thay  naithar  aada  any  payaaalo 
aadar  tha  agraaaaat  nor  for  rant  for  tha  uaa  and  ooeupatian  of  tho 
praaiaaa*  Of  tho  total  aaouat  of  $a34i*  paid  hy  plaiatiffa  to  dafoal- 
aat  uadar  tha  agroaaant  and  eMioigwaant»  dcf  aadaat  properly  appliaa 
41C1&  in  paying  laterast  dua  to  anid  firat  aortgag^Ofpald  $4M«89 
for  aooraad  intoreat  aotJar  the  agramMnti  and  1 774 .71  for  aacraod 
principal  aadar  %ho  agroaoMnt* 

Tha  enaac  «a«  triad  hf;>fore  tha  eoart  without  a  Jury  dariag 
April*  19M.  The  thoory  of  plaintiffs  waa  in  auhataaoo  that  tho 
agroaaaat  of  Jaao  1*  1989*  «aa  ultra  rirafi  tha  Hidlaad  Co*  to  asho* 
•ad  Ml  that  aoaount  roidt  and  thatt  hanoa*  all  awaaya  paid  ¥y  plain- 
tiffs oauld  ha  raaovarad  hash  in  aa  aetiaa  for  aonay  had  and  raeairoA* 
Daf andant' a  thaarlos  of  dafanaa  woro  in  aahataaoo  U)  that  tha  agroa« 
aaat  «aa  aot  ultra  Tiro^  tha  Midlaad  Ca«*  or  on  that  aaaoaat  roid*  ia 
Tioo  Of  ita  partioalsr  eh«rtar|  (8)  that  plaiatiffa  had  kaowladga  that 
':  alph  '  •  arhaa  was  tha  oaaar  of  tho  prcaiiaos  and  that  tha  Xidlaad  Co«f 
ia  asking  tha  a«raaatat*  aas  aorely  aetiag  ao  the  agaat  of  T>arhaM  ia 
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yraaatlag  tlu  ctaT«yMMH|  (S)  that  pXainllffa*  harln^  takfll  9««««m1mi 
•f  Um  fr««l««0  oador  tb«  ^vgre«■9Al  •nd  b«li  it  luitil  0Tloi«4  as 
staged*  ar«  la  raalltj  ^ttraqptlag  la  tliia  aotioa  ta  lura  tlia  nffrataaat 
raatfJjklMl*  attkoat  havUifi  per  iYlouaXy  raaterat  %1mi  pasaaaalaa  takan* 
aaAt  ik«r«far«»  akoold  k«  aat^ppatf  trtm  TacoTerlag  aigr  ama/a  faid 
aadlar  ik*  «|{irafeaaaati  and  (4)  tkatt  !«  Aky  eTsat*  plalallTfa  skaulA  ka 
dK»jrf ad  vllk  tke  fair  r«ata].  r»ltta  for  the   fciaa  Umj  aotuaJLl/  eacuplad 
tlia  fyaaiaaa.     On  Mm  trial  e»ek  9f  tka  fartlaa  itt%r«d«aad  ataaldar* 
akla  aral  and  vixiilaa  sTiduMa*     Oa    \pril  30»  Xf33»  tka  court  foMii 
Ika  ineiiatt  ag^la*!  dafaadant*  aaaaaaad  plalablffa*   daaafao  at  tha  lua 
of  ^tV4*71»  and*  afbar  aTarralla«  ika  aoilon*  of  aaok  of  tka  i^rtioo 
for  a  oaw  trial*  eatarad  Judfaaat  agalaat  dafaadaat  oa  tk«  find lac  la 

aald  aoa.       £aek  pertjr  F^cgrad  ami  «aa  allovad  a  aayarato  ayyoal  !• 
tkio  ooart*    Daf«MaBt  aloat  ^rfaatad  Ito  ayyoal  aad  plalatlffa  kafa 

kara  aaalgaad  arooa-ofroro*  elalalag  Tarloaa  M-rora  of  tka  eoart  ia 

mllaca  oa  «vldaaoa  sad  la  not  «atarlag  a  fladlaf^  aad  iadfgaaat  a«aia«l 

daf»ffi4at  for  tka  fall  aaeiait  of  tkalr  alaia  (ItadS.) 

fk«  bin  of  OMoptloaa  dlaolosa*  tkat   tka  trial  jadfa* 

Umo'tiataly  prlar  to  tke  <»ntrr  at  tk«  f  lad  lag  aad  jud^Mat*  aada  tka 

followlag  atataaaati 

*i  kara  a«aa  ta  tkla  ff«iolual«i  la  tkla  aaoai     Tkat  tko 
Palhaa  uaapaay^  U^f^adsiSt)  «et«d  as  agaat  for  plaiatifff  la   t.urnla< 
orar  the  Boaajr  aa  tka  first  a»rtCBCO#  aadt  tkareforo*  plaiatlffs 
ar«  estopp^ia   troai  cUlBBiar  tkat  noaay  (llOlf  )•       Tko  #t74«71  &««'oro 
tkat  tins*  1  will  hald  la  faror  of  plalatlffs.     Tks  fladlat  will 
ka  for  i^774«71«  and   i^kat  r^lhaa  UwipaaQr  ««%ad  as  tka  ajrottt  to  fcara 
orar  tko  aoaay  aa  the   ilrst  aort«a«a»      liOtloas  for  aow  trial 
ovarralod.** 

A^ftor  r«Tiawia^  tk«  «vid«aoa»  iatiludla;^^  asvaral  atlpalatloaa 

of  tka  partlaa  aada  daiiag  tka  trial*  aad   soasldorlag  tka  raayaotlro 

arguaienta  of  oppoaiag  «oaaaal»  ««  ara  9t  tko  oplaloa  tkat  tka  jadcaaat 

okeald  ke  r«ir«raad  and  tka  aaaea  raHaadod  for  aaath^r  trial*  at  aklok 

addltlon«il  evl^aaaa  rsnj  ka  turaaaata^*     Aad  kaaaaaa  a  nov  trial  aajr  ko 

kad  aa  rofraia  fr«o  aar  fartkar  det&Uad  dieoaosloa  of  tka  avld< 
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•r  of  i)Mi  i4i9JLi«tebica  (iMircU  mt  Um  •ppoviair  tte«ri««  of  1*«  cf 
tha  pArii«««  a«  ak^v*  sUiU.       tOI*  it  imj  b«  thftt  \h»  j««c«  «»• 
Jvr;lfl«d  la  Mis  aUi«w«t  tkat  (*laiatlffs  *r«t  •viafyotf  frt*  r«o«T«rl 

bnck  th«  <10XL  paid  ^  thMR  t«  defMdaat  f«r  appliovtlMi  M  tha  tismt 
wmT%§/ngt$  «kioh  %M«y  lutd  aMVMM  MM  n<r««4  %•  p^t   it  it  «lf  r  i«ull 
for  «■  (•  jpvir««iirtt  «h/  <i^«  cMurt  «at«r«4  tlM  pnrtitfultir  flaiiag  aiM 
jtt4fMai  tk«l  ii  did9  «»p«ci::iXly  i«  Ti«vr  af  tko  fMi  iliat  pl%Uliffs» 
Kft«x   they  •«&a«4  aakiiic  yajTMUiit  «i  tht  A4nni«MB%  (l>««««ft«v  X»  If  Si) 
imtll  they  «««r«  •▼!•%•«  la  ih»  ausaar  aiaifM  (0«tiltoT  to^  lfSt)»  dU 
a«t  r^y  fca>tUiac  i'«v  Um  a««  aaA  •ooapa^iaa  of  %ho  yrcaiE««t  «al  ia 
▼itit  of  %h«  «'ur%JMr  fa«t  that  irhoa  plaintiff*  eoaaoaood  tlM  p7«M«t 
«9tioa  (fsbnuuy  li»  X93S)  thoy  hM  aot  oarroatfoYotf  yooooasioa*  aai^ 
iadood,  eeatiaaotf  %%  r«%ala  paooasoioa  far  ^baat  aiao  atatks  tharo* 
afttr  mntU  »o  #Tio%«4«       Aat  thorv  vma  omm  «irid*ao«  iatrodtto«d  hy 
dtfoadaat  ^^o  %o  »hi»  reaial  Taltio  of  tho  pr««ioo«« 

Xho  iadgMoat  af  tho  maicipal  «o«rt  i«  r«T*xo«d  oai 
th«  tauoa  r«aaadod« 

WiMtti  Aii  musBB 

aaaaXoa  aad  ^alllvaat  JJ«f  eoao«r« 
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3RitoK  TO  r>tri>anzos 
COAT  <9  cocx  cdnmr* 


fHAlK  ROLTQV  4  CO., 

Jlaiatlff  la  3rror.  )  2   •    7    I  •A.    60  d 

»«   fKESIDZlO  JUSTXfiSS  OtinCBT  O^ZYBRO  m  OPinOl  07  TKB  COOET. 

Coaplalaaat*  •  •rlglaal  bill  f«r  mn  mtewantimg  was  filW 
•a  De0«idi«r  10»  1930.       fter  daf«a4aat*t  dmmtfr  tharaU  had  bMa 
tmstala«tf»  conplalaaat  filed  aa  awindad  bill  <m  Fatertaary  13«  1931« 
baaad  apoa  a  «rltt«a  agraaasat  of  tlia  poi  tias  of  ffOToatoor  7,  1927t 
•at  forth  aa  aa  axhibit  to  tha  bill.       Thareaftar  dafaadaat  f Uod 
its  aaoaor,   in  -Ahich»   aftar  dcayiag  so«o  of  tho  aatarlal  aUagatioaa 
•f  tho  bill»  it  sat  forth  as  aa  axhibit  a  prior  agroaaoat  of  tlH 
partios  of  April  20«  19S7.     Hpoa  a  rafaroaeo  baiac  had  to  a  aaotor 
(sjdaojr  s.  Pollack)  to  taks  proofs  aad  raport  his  eoaolusioao« 
hoariago  wore  had  froa  tiao  to  tiaa.     Tkm  aaster*s  report  was 
exhibited  ia  Aogaatt  1932*   ia  whieh*  after  aakiag  fiadiacs*  iM 
coBcludad   that  "tho  ooatrn.ot  betwaea  the  fartioo'   (evideatly  reforriaff 
to  the  agreeseat  of  fforeifter  7«  1927)   "is  Talid  aad  «afor«l>X«x  »»A 
thai  teaplaiaaat  i8_«atitled  to  aa  aecoaatiag."       i>ofeadaat  filoi 
obJ«:etioas  to   the  report  but  all  of  thea  were  orer ruled  •  aad  duriag: 
Deeeaiborf  I9M»  the  report  was  filod»  aad  the  eoart  ordered   that  tki 
o%4eotieaa  staa4  as  exeeptioao*      >iftrias  T?ehraary»  1993 »  tho  ooart 
oatoYod  aa  order,  ea  eoaplala'^at's  aotioa*  rarefarriac  tlM  oaaeo  to 
a  aaster  for  a  'aoro  specif io"  report  aa  to  (1)  j'lwthcr  the  cfatrastjL. 
sued  apoa  ^^ero  broaolioA,  •xtA  if  so,  whoa  the  hreich  ocearred,  aad 
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lihMthmT  MM  is  la  6ff««tf  (S)  th*  d«t«s  f  \%  in9lMm€  U  oqr 
•o«o«atlac  t«  ^  tak«B|     (S)  af  what  lt«Mi  •«eh  ««o«miiciag  ahall 
'b«  tAk«at    (4)  «h«ih«r  Xh»  secountUig  akall  eortr  saxsphMMs  ethar 
tluM  tlftaat  MarkaA  "Btttfjr  viadaaft  Kadal^"  and  vtaat  aaali  atlMr  aaas 
ahall  ^a  laalMdadl  aaA  (B)  to  oadify  tlta  r apart  la  auah  aaaaar  ma 
tta  aaatar  wgr  daaa  adviaabla*     l>«rlas  Uarak*  I933«   tha  aaatar 
axfaibitad  a  "aapylaasatal.*  rapart  la  whiah  ka  faaad  (I)  tkat  "tte 
afatiraatp  harain  auad  apaa  «are  net  bra&olMdi*  (a)  that  tha  data* 
ta  ha  iaolttdad  la  aagr  Acoouatiag  '^ara  fraa  the  data  af  aald 
(Votaahar  7t  1927)  ta  iiacaabar  I*  1930>  idua  dafaadaat  dtaoaatiaaa^ 
m  i^tf_jg>i»?>  ftffd  fifgy  qf;  t^ff  *fii(!ij    U<f^^  iMfiH'*     •»«  (3)  that 
tha  Itaeaa  ta  ha  laelndad  la  tha  aocouatiag  "shall  ha  all  laatnaMSta 
aald  hy  d«faadaat  and  kaaaa  aa  tha  *Rnd7  viadaaft  Madal***  aad  that 
*aa  aaaaphaaaa  athar  thaa  thaaa  aarkai  *Radjr  «^ladaaft  Modal*   ahaal4 
ha  laoladad*"       To  tha  eappleaaatal  report  hoth  partiaa  fUai 
ohjaatloaa*     Thaaa  af  oaaplalaaat  «ara  ta  tha  affaat  ttet  tha  aaatov 
ahoald  hara  fotiad   (l)   that  **tha  account  lag  ahoald  ha  tahaa  from  tkm 
data  af  aaid  agraaarat  (iTavaiAar  7«  1937)  ta  th«  data  af  tha  takiag 
•f  aaid  aaaaaatf**  aad  (8)  that  "all  Raly     ladaaft  Madal  aaxophaaaa 
ahoald  ho  aecoaated  for*   toga tha r  altk  aaxophaaaa  said  hy  dafaadaatf 
yaaagdlaaa  of  aadar  what  naaa  thaj  ^ara  aold»  whiah  wora  alailay 
to  aaid  Hadj     iadoaf  t  aodali*     aad  that  tharo  ahoald  ha  farthar  i»- 
aladad  la  tha  acceantiag  (a)  "all  aajcophoaoa  sold  hy  dafaadaat 
aftar  tha  data  {Ji99*^9T  1»  1930)  whoa  it  di^cantlBaad  tha  aala  of 
lady     iadoaft  Sedal  Saxaphaaaaf"  aad  (h)  "oaapaaaatloa  at  tha  rata 
Of  ISOO  a  woakt  for  aix  waaka  dariag  aaah  yaar  aiaaa  tha  aakiae  of 
aaid  agracaaat  aatll  tha  taklag  of  aaid  aeeaaatiag*  aa  aad  for  tha 
aarriooa  af  caaiplalaaat  eoitraeted  far  la  aaid  acraaaaat*"       fho 
ahjx»a tlaaa  of  dafaadaat  ta  tha  aapplaaaataX  report  ^%X9  to  tho 
affaat  that  taa  wutar  ahoald  hara  fauad  (l)  that  *aald  aaatraota 


LitaiK  •s»l'iaBp»^j'.  tiosHM   laufii   iKdv  la   (f. )      iB^Aai   &ii  o'   ;gii23>t(»oo{»«i 
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blt3i^^>   'Xafaey  il^vh^jl^'^'  %fc»A*  Jbit'Ji'SM!^  ♦«a«f-5  ofjdi  -ifM^o  s^n9-iQ;o30ss  oe* 
^ijjiisi   »«<^  «      '■•'''«fe'*'r«»^  i    ^f-m^^f^T^-*  W*ff   to  9#«b 
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tiittd  upon  ir«r«  l»»c»ioli»d  Vy  cfgcl^ln^t  prior  i«  th«  filiiv?  9t  kit 

bllll"     and   12)   that  roaqplaliMnt  *«»■  n«t  «atl%l«d  W  aiqr  Mcottntinc 

for  aa7  pariod."       Ml  objeetlans  wart  OTerrulad  ¥7  the  aasiar  miiA» 

afttr  tht  ewpplnBental  report  had  bo«a  filod*  tho  objeetleaa  woro 

•rdera4  to  stand  aa  axecptlons* 

TiMroaf tar  thara  wut  a  tearing  bafora  tha  otMuioallor  upon 

tfca  aasmted  blll»  aa««ar  aai  repllontloai   tka  avidanoa  board  baforo 

tha  aastar  and  ooataiaad  In  hlo  original  raporti  both  reporto  of  ttio 

■Miori  oni  tha  ooraraX  axoaptioaa  thereto*     Aad  on  July  1B»  19S8( 

tlia  ooart  aatoroA  tho  daovoo  la  qiioatloB»  in  «hioli»  aftor  aakiac 

findlnfo  horoiaaftax  nontionod»  it  waa  ordorad  and  adjudged  aa 

folXowoi 

(1)     ''That  dafendaat  aocomt  to  oo^plalaaat  for  all 
saxophoBoo  aoXd  by  it  froM  aad  aftor  loraabor  J,  1.92Tf  at  tha  rata 
of  FlTO  (#5)  DollfiTi?  for  ei*oh  of  aald  oaaci^hoaoa  sold  b/  dafaadaat 
until  aueh  iia»  as  the  aaxophoaoo  kaoaa  vadfir  tha  naao  tf   *Rttdy 
<iadoaft  Hodal  3axophoao*  woro  diacoatiaaad»  ia  tha  yoax  ItSOf 
(i«o*t  liaaaabar  1»  1930)  aad  that  it  furthor  aeoonat  to  ooagplaiaaat 
for  all  saxephoaes  c^old  by  it  aftar  the  data  of  aaoh  diaooatiauaaoo» 
at  tha  rata  of  1 5  for  a&oh  and  eyeiy  aaxophoao  oold  Miiai  tha  aaao 
of   *BaTalatlon  Model*'* 

(8)  '*That  dafaadaat  aeoomit  to  ao«plaiaaat  for  oaoll 
aomtat  aa  maj  ba  due  ooaplalaant*  If  f^ay»  wndar  tha  analoyoat 
f^tara  of  aa^d  contract** 

(3)  "That  thio  aattar  ba  raforra<9   to  Xerl  c.  ttaoo« 
Mnater  in  Chaaoaryt   to  tflka   the  aceount  herein  ordered  and   to 
report  tha  aaaa  baoh  to  thio  ceart  together  with  hlo  ooRelaslona* 
aad  for  better  dlBOorery  of  the  oattero  aforeaaid  defendant  is 
hereby  ordered   to  produoe  before  aaid  lia8tor»  aad  loara  with  hia 
antiX  otherelae  '^Ir^oted*   all  boo1ca»   papers  njid   recorda  in  ita 
custody  or  under  ita  control  relating  thereto*  aad  oaid  Haatar  will 
ocuee   to  eooa  before  him  edl   suoh  witaeaeee  whoaa  te(*tiaoay  ha  aajr 
deem  neceeaary  aad  eacaaiao  then  upoa  oath  aad  latarrogatorioa 
touch  lag  said   aeeount.* 

(4)  *Tha%  defeadaat  pay  to  ooaplaiaaat  idMttairer  aaomt 
ohall  be  fouad  by  oaid  aoeouatlag  by  defeadaat  to  be  dae  to  oom- 

plRinantt  if  any*  and  that  exeoutioa  looue  therefor** 

(5)  *t1iat  the  oontrr-.et  bet^^^e^n  the  p^jrtioo  io  in  fall 
foroe  aad  of feet  aad  that  coapl^inaat   la  entitled   to  recoTor  froa 
defeadaat  aueh  aaaa  aa  aay  baoona  due  und^r  the  toxaa  of  aaid 

roatraet  fr«ai  tlae   to  tiao  uafeil  tho  oxpirntloa  of  aaid  agro  aaa^a 
i«a*»  HoT<^aa»er  7*  19S7)  the  Cofarty  thoraf ore*  rsaarrl^  jurla- 
dietioa  of  tiiio  oaaaa  lor  the  ndJudioatlMi  of  all  righto  of  the 
partiaa  aader  a^^id  eoatraet* 


♦  _it-:j  .ijy:*,    fly  f  ■<  iUirft-  V  ^ '  ■■-■        Ji? 
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flU: 


a-ai  sii  iii«.«e  MCNti;  ^'.frfiii;   &mi  :.^i» 


v-si 


Tbft  eMurt'e  fin^ingv  in  th*  4(»«r«e  ar»  ub  follows  t 

(m)     "That  comp3''lnnnt  ha*  tmr  wumy  yean  h«r«tofor«» 
b««a  a  Bualolan  oi   eoasidbrakia  iraimiiig  and  axpttriaaaa  aad  baa 
oiiCa^#4i  aJAd  ^eooia*  proflcleat  la  tha  plRjrlag  of  the  taxophaaa  aai 
that  lu>  it  aa^agtd  la  feirlag  aaay  publlo  •xkll»ltlaaa  «a  t&iA 
lastnuBMil  aa4  has  roeardod  his  platylaf  ta  41«as  aad  rceorda  an! 
ha»  alkialaad  gx«ai  papular lijr  by  pJLaylag  OT«r  tiut  radlat   ibat  liia 
playing  haa  baaa  haartf  Iqr  alUlont  of  paraMa  and  ho  haa  craatad 
a  r«put  'tioa  l)y  hla  p«rf  oraaaoa:^  and   a  gyaat  dioart  for  hlo  oar- 
▼ioos  la  Buoh  rofaird* 

(b)     Thm%  dofoadaatf  Frank  Haltan  and  Co*»  1«  a  eor- 
ror^tloa  org^^^nlii^a  ixm\  ^xiatiag  oadax   and  )ty  Tlr&ua  of   thm  Xaaa 
•f  tho  rjtato  of  Ililaole  wKli  Its  principal  flaoa  of  bnolaaao  at 
^lkhorn»     Iscoaslri)    \ad  la   r^Agoj^ed  In  *he  oawtf-obaxi}  and   oala 
of  ouoltal  inBtnuosatoi  lacloding  th«  sazophoaa* 

(e)  That  on  the  7ch  day  of  Koroakort  1987»  toaplalnant 
and  d*f9nJ-,nt   ent^^nd   Into  an  as''o<«B«n%  In  ^ritln^f  a  true  copgp 
of  ifhleh  Is  attached  to  th«  ^lU  of  ooaplalnt  haralht  aarkoi 
*Sxhlblt   A*. 

(d)     That   In  ftec9rd>?-aoo  with  tha  ter«a  aid   oondltlaaa 

of  aald  agrooaant  ow^jjaftjrt  dyrjfffj  ff ffff^ftlt ,  tfr'^f ftt  ^  «» 
•axophona  than  waaitfaetiared  ay  d<9f<<«ndant|  that  is  r«pult  of 
ooaplaiaant*a  suggaatloaa  th«  aia«  and  poaltlon  of  Ihm  tone  holes 
wars  changed  and   the  lo«  r^glstor  ]c«y  aaa  s.lao  eh?jijjadt   thnt  gM 
a  ragult  of  ettoh  ohaagaa  tho  Inatruaont  known  a»  the  »  udy  '  lad oaft 
Jlodol  liajcophiimo*  was  m^ifHetvred  and  sold  hy  dar^ndanti  that 
oiiQ>lalnaat  did  cr^ry  thing  In  his  pawar  to  popularla**  a&ld  Instrunant 
OTor  tho  radio  and  hy  other  n^thods  of  adrortlslng  and  that  he  «aa 
iastruBiBntsl  In  hr^rinB  ""ul  >hltewui*s  hand  ttaa  aaid  aaxayhaao* 
whloh  addad  natarlnlly  In  Inoreaalag  tho  popularity  of  tho  InatrvMsnt* 

(a)     That  oompl^lnantf  In  ac  ord&neo  with  the  stlpulatLMM 
of  said  oaatraet»  ueec*   er.ld  nodel  saxophona  to  the  «xolualon  of   all 
others  and  still  eeatliUMss  so  to  do* 

(f )  That  under  the  toraui  of  said  agrooaant  defendant  ad;raa4 
to  engage  canplalnant  for  a  parlod  of  not  loss  than  six  w«skst  iMir 

lAore  than  t«a  waakat  In  s&ch  J9ct  during  tha  tors  of  the  agrasn^att 
to  adTsrtlae  and  as 11  aaid  nodal  Baxophona»  and  for  auoh  onfaganonts 
fi^aed  tc  j«tjf  coaplaloaat   the   uun  of  ftOO  pax   waakj   tpgother  T.itih  any 


Mi  an  trsTelilng  arponaos«  yet  defend  ant  angs<od  oonflalaant  only 
for  six  *aafca  during  tha  first  year  of  said  oontraat  and  that  for 
atthsoQuont  years  ha  haa  reeelTad  no  aagnganmita  nf  my  kind  or  any 
renanerat ion  ther  fori   that  cMBpXalnant  waa  at  all  tiaos  ready*  willing 
and  ahla  to  rMider  hie  sarrlooo  in  aaeordanoo  with  aald  ngroonsnt   and 
haa  tenoared  hlnaelf  so  to  do  hy  asking  for  aneh  ongagonowta  In  paraont 
hy  nail  and  throvurh  hie  attomoye*  and  that  a^id  defendant  has  r^fnaai 
te  giro  hia  said  engageaenta  or  to  pay  iila  therefor  and  that  eonylaia* 
ant  la  atill  raady»  willing  and   ahla  to  carry  ont  all  of  aa&l 
proTl alone  of  atlA  agroaaent  and  has  offsred  so   to  do* 

(g)     That  ooaplalnant  hast  In  aceordonoo  «itli  said  agroa- 
nont»  prepared  for  defendant  a  hooklat  on  the  m9X9jfimm%  oontalniaf 
his  Instruct  ions  for  pl^in  ;   whe  saae*  a  true  oopy  of  «hloh» 
narked  *Sxhihit  B»*    la  attached   to  the  bill  of  otaiplntnt  hareln» 
whloh  hooklet  defendant  har    oauaed  to  he  printed  and  dlotrlhutod 
In  largo  nuaiberst  resulting  In  the  sale  hy  defend  At  of  n  groat 
auaiber  of  saxophones* 
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Ch)      Ituki  ott«i>l'^iiiaj|t  luui  aUkatanfeiclIy  fti9rm»4  all 

lN»  p«rftraMtf* 

(1)     rhat  whila  <9<'tf  ;?iiilaat  luid  oftd*  Mir«r«I  9«)rmMit«  %• 
••aitla^lOMiii  froK  i)i9  dub«  of   th«  e«atx««%  «Aill  />a«<6iiMr  i51»  l%29t 
it  kaa  a«?«r  te»d«r«4  him  avdrn  •t^tMimta  •/  i>)«««iuii  as  yrvriici 
for  la  taii  AgrsMMnty  aad  tlint  It  hast  »ia««  aaiid  laafe  aaalitiM^ 
datat  r&r«aad  st  p«j  )it»  aay  wmnay  4«a  vadar  aaid  aantvaet  aadi 
rafusad  ta  aoeouat   t«  hla  th«rafor  and  haa  xafmaad  ia  furaiaH  hia 
with  v«riflnd  or   ew«rB  aiataaMita  af  itaa  aecauat  ia  diraot  TlalailMl 
at  aald  afraaaaat* 

(4)     Tluit  dafaadaat  haa  sMiglit   ta  avoid  Xlatolllt./  uadcr 
tftld  eoatravt  tmd  «Taid  ilia  swkiaf  &t  p«y»Nita  tterauadtr  \tj  olaiaim 
that  tha  oontrnot   is  oontrnr/  to  )i«iblla  yalioy  and     old   :jcux   irui%   tht 


oaadaai  af   the  partira  in  oarrTiag  nm%  tha  aantT«>.al  yaa  lllaf»|  ^nf 

iataadaji  ta  ■ialaad   tha  purq^ig..         '/ha  Court     lads  taai  tha  oontTuet 

it    lUU 

•aing 


>OfjSlfii*  g^.ftj« mil  ^^*  aa  deaaatlaff  la  tha  aarforaaaaf  of'  naaia 
waa  yraotioad  by  tha  complnlaaati  th>  t  ha  paa'ticlpcttod   la  (}.*iiili 


a«d«l»*   aad 


the  aaxaphoaa  and  holpad  ■attriaUgr  ia  ite  aala* 

U)     I'hAt  tha  *ssm9    iadaaft  Madal  t^axaahaaa* 
tarad  aad  fla   aj  4  9f«adaat  aatil   tha  7«ar  1950«  Ii«a««  ^aai*ar  1» 
193^}  whaa  coi&pi   laaat**  naaa  vaa  diacmitiaaad  aa  tha  iaatTa»aa% 
hafc  that  d&feodmt  aaaiiaot-id  to  aaitttf><iOtttrc  aa^   i>*ll 
tha  a^f$  M^iTt   thareaftar  aad^r  tha  aaaa  'naralatlon 
that   tha  dlBeoatlaufuaiaa  ia  a  Bu|itarfimf  ia  aa  attaayt  hy  d^f'^ndaat 
to  defaat  coiaplr' tnant^i^  right  \o  raoorax  c«^paaa«ti«i  &a  proTldai 
ia  aaid  ooatract  • 

(1}  That  th£  axoaptlaaa  ta  th«  Haat*r*a  arifitui^  r«part 
ahould  te  oTerrult- "i  ajif  9t\Vl  rrpart  aartata«d»  and  ti'uiii  tb«  •xc^p^ 
tioaa  af  dcf^nUm^  to  the  haatsr*8  aaagJiaaaata^  yaaart  a2iould  ba 
oirarralad*  and  tha  axeaptiaaa  af  ceapjunniaai  to  tha  Xast^r's  su^?; 
Illj^  raptJrt  should  ha  naatnine^ ,  aad   aaid  IhatarU  raaoTta  aSai 

tha  axroptiana 


fMSMSiSijL,2M3Sik  »•  *•  *«»c^  awttera  aa^arad  hy  tha  airopl 
'ala  aai^taia«'   and   aa  to  auoh  aattara  tha  rapart  ia  harehy  aadifiai 
ia  aaaoyd  with  a  id  su  taiaad  axeaptiom  aai  aaeM^iadj  am^raTad* 


(a)     THat  tha  llaetar*e  faaa  ahaald  l>a  fiaad  at  tha  aval 
of  t5Sl*79)     and!  that  coapl^lnant,   r>iTia«  Airuady  yaid   tha  aaaa* 

a  entitlad  to  exaotttian  thar«far  a4aiaat  iafaadaat*  aad     JuacutiiS 
is  }vart(tn   orderad* 

(a)  That  all  tha  a  uitiaa  of  the  aahaa  are  with  oosi- 
plaioaat  aad  th&t  oonplftinaat  la  «a»itlad  &•  wa  accauntiag  rTroM 
dafaadsat  aad  to  th»  ri^ll^^f  yr^yad  for  la  iha  )»ill  of  aaaq^Aiat 
hajraia** 

Xa  tho  Trrittait  acraaaaat  9t  TTar^^iriBar  7,  X9,'>7»  aigaad  Igr 

defendrjtt  by  ita  pra«ld«it  (Frank  aoXtaa)  aad  ita  traaaarar  (h*  jr« 

charltaa)  aad  by  «oaplaiaaat»  dafaadaat  la  daaicaatad  aa  tiM 

"Uaaafaataro****  aad  oo«»L«laaat  (raaidlag  ^t  TXaahiagt  l*«i8  Iclaaia 

iaw  York)  aa  tha  *  rtlst*"     tn  tha  proai*Xa  it  in  atatad  that  *tlM 

'rtiot  la  a  proaiaaat  rOayer  of  tha  aaaophona  iuid  far  a  naajbar  af 


JBCVi. 
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•6* 

X*art  f»«t  iMts  b««ii  ttntstig^i  la  fflTlSK  imblle  •xhiblti«n  «aA  will 

oontlim*  i«  b«  ••  «iffac«4t''  tt^at  'tk«  ]fauaMfa«tmr«r  it  4«iir«a«  of 

inow L«imc  Itw  ■»!•■  of  ill*  s&x«ph«a«  with  ih»  ai4  of  t]i«     rtlsti* 

uid!  tluit  *tte  Artist  iB  vllllag  t«  mxfnA  •utik  aid  to  th*  llaaiifa«t«MV 

upon  oar  tain  toraa  and  coadltloas*"     Ajid  It  lo  agx—A  in  part  •• 

follow* I 

!•  the  Artist  acrooo  to  "aako  ooriaia  sugKOStiwi*  t« 
tho  Maaafaotmror  "vitii  rofard  to  tiio  iagproToaoat  aad  ooastruotioM 
of  a  oaxophoaot"  aaii»  at  tko  roqaost  aad  oxpoaoo  of  tlM  Maaufaotar^t 
to  apply  for  pataats  oa  mny   auok  shakos tioaa  as  shall  bo  patoatahla 
aad,  If  patoato  bo  obiaia*d»  to  as8i«a  tlioa  to  tte  Maawfaotaror* 

2.  Tha  Maaufaoturor  aiproos  "to  oapX«y  its  ataost  skiU 

to  cone  tract  as  sooa  as  yosalblo  a  oaxophoao  .fstisfactory  to  tiio 
^tlfi»  eaplovlas  suoh  £rM>A«llIJ!l«SjULiJIK«JSOa^^^      «• 
ho  may  aaJco*  «hioh  saxuphoao  is  to  )m  kaowa  asf  aad  haT*  •ngxwew^ 
thersoat  the  Mtudy  wiodooft  Modal  3axoph«ao»*  aado  bgr  Firaak  Holtoa 
<3k  Jo*»  ^Ikaorat  >  iaconfliB*" 

3*  Tha  artist  agraos  &o  "play  8?iid  aodol  iactnnaaat  to 
tho  sKolusioa  of  all  othor  oakos  of  oaaophonost  at  a^j  aai  all  of 
his  publio  appaaxaaoos  during  tho  tora  of  this  contrast.*  (10 
yoaro • } 

4«  Tha  Maaufaetaror  acroos  "to  pay  to  tha  Artist  a 
royalty  of  $ft  for  aaoh  and  nyery   'ilttdy  iodooft  Modal  Saxophoao* 
sold  by  tho  Xaaafaoturor."   (Mora  follow  prorlaioaa  aa  to  tlaos  of 
aakiag  soai-anaual  p*grmaata  thorooat  oto*}  It  is  distiaotly  aai  or* 
stood  aai  abroad  that  sueh  royalty  "shall  bo  payablo  as  Isag  as  tho 
Maaafaotayar  shall  oontlnua  wo  sail"  said  Modal  ^axophono* 

ft*  fho  i^anufaoturor  acroos  "to  aagaco  tha  rtist  for  a 
V«ri9A   of  aot  lase  thaa  6  woo»s^  nor  asro  thaa  10  woaka»  in  oaph 
yaar  during  tha  tor  a  haraof  •  to  doamatrato«  aJTartlss  and  aoljL 
said  hodal  oaxophoaa,  In  ucb  citl«e  iad  towas  of  tho ^ai' t ad  atatoo 
and  Canada  aa  tbo  i^anufactarar  amy  daaijmato**   Tho  daaonstrationst 
adTortlslng  and  aellin^  aiiall  ba  andar  tho  diraotl«i  of  tho 
Maaafaatavar*  "and  ahall  eoaalst  of  at  laast  thrae  d^lly  daaanatratioai 
of  aot  loaa  thaa  oao  hour  ^aoh*'  lor  suoh  soxyioos  tha  Juutufastuxor 
"agroos  to  pay  to  tho  ^rtlstt  tha  saa  of  liOO  psr  wooh»  togothor  «ith 
aay  aad  all  tranaportauion  axjponso**" 

d*  rha  rtist  agroos  to  aceapk  saeh  aaployaaatf  upon  tho 
torm  aeatloned  In  paragvayh  5*  "and  to  ass  his  best  efforts  la 
eonnaatlaa  ttharawith." 

7*  It  is  BtttuHlly  aeraad  that  said  woeJcs  of  aaployaoat 
"ohall  ba  arraagod  by  astual  coasoati*  that  "oao  of  said  wooko  shall 
bo  in  Tabraary  of  ?  ch  ya&r*"  ono  in  "li^arch  of  a&oh  year*  and  foar 
wooko  la  Soptaabor*  Ootobar  or  "foraahar  of  aaok  joari"  aad  that  tho 
aatual  datos  ere  to  be  «4srood  upon  at  laaat  50  digrs  prior  to  susk 
datoo* 

a*  The  Artist  furthsr  agree  a  "to  jrepare  for  tho  aaBi«« 
faatavor  a  booklet  on  tha  ^axophoac*  eoatalning  his  iaatruetion^i  fbT 
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plBjing  tlM  «aM«   ^hieh  bttokl^t  !•  t«  ^«  prlaUd  >nd  dl.tr IfctaA 

«l  tlM  •xpaas*  cf  (h«  luuifaol«rMr."       Tk*    vtisl  furtlMr  a<r«tts 

t«   JL^trlJUte     uch  l)ookl'it:?   #h>n'^T#T   pos«i1il«»   "t*  dff«r  &e   ih« 
MumfavtMVvy  uiy  eoAalnMtlT*   8tt«g«ail««a  wMioh  he  aaj  lUiTe  f«r 
th«   iHpr«T«anat  of  tlia  anxopr.on'**    to  prtaptly  /or.v^rd  ar  refer   tt 
Ui«  llftinifa«l«Y«y  «i7  lutltya  9t  ••anuiioatlMM  la  aaanaailMi  «i(]i 
aa^ophaaot  sac!   th->lr  uaaf   and   generally   (•  e»-«9arat«  «iUi  tlM 
MuMfaatiurov  la  thn   aala  of  aalA  Mtdial  Saxofhoao  ia  mwxj  way 
pteoi^lo** 

Tte  Manfaoiavov  aa  It  a  part  imxthmx  acvoaa^  '*ta  aao  ita 
boat  (Efforts  tio  fartkar  the  ^^l<s  of  tha  '  tadj  Wlodaeft  Hadal 
SAxaphaaa»*   aad  to  offer  .)  id  aaxophoao  for  a&la  bafaya  off  or  lay 
aay  oth^r  wa4ol  aaxophaaa  lauiitfaotwpK  ay  aald  tar  tm  Maaafactarori" 
aad  farthar  afxaaa  tkat  "It  aill  iMta  darSg  tka  tors  of   this  a^pree- 
■aatt  ■aaaf'istaret  adYertlao  ar  eoll  any  awiol  saxephono,   ae  .ring 
th«  aaaa  of  my  otiiar  aaxojfaoao  artloTT^ 

9.  tlia     re  lot  on  Ixla  part  fartkor  agraaa  that  ha  nkXX  not 
aorvo  any  ot^f^r  Maalo:^l  la  truMont  wunifaotiiTor  la  tmr  aapaolty  ooa- 
fllotloc  wl.h  tha   toxoa  aad  oondibloaa  horooi »   during  tho  tana  of 
tkla  acraaaant* 

10.  Thla  eantract  "ahall  continue  far  u  porlod  of   taa 
j%i*.T9  from  th«  d&ta  hereof  •** 

vlthouch  no  nontilon  is  «ada  la  s&ld  c^graaaoat  9t  %h»  aaklnc 

of  the  prior     j^rcnaent  of     prll  20«  19S7t  oontAlalap  alallar  p»ovl- 

olonnf   It    ipyoara  froM  tho  e-vidonc«  that  ^ftor  partial  parforaaaa* 

of  the  prior  agroan^at  hy  both  partloa*  ai^  aftor  tt«ffatl»tloao  eaa- 

eeinlB^  th<i  aaklag  9T  a,  aav   agroeaaat   to  tmka  Ito  plaoo*  tHe  igraeafllt 

of  ^ovenllor  7»  19£i7»  a«     forvalljr  oxe?utad  ruul  ^ftorvavA  both  yartlaa 

did  acta  of  porfenBaaoa  thoroander.  .  prior  agraoaoat  ooataiaod 

aoToral  proTlalaaa  laoa  fuTorabla  ta  ooaiplalaaat •  ahloh  waro  oaittod 

la  tha  lataz  agro^went.     Oao  of  theoa  onlti.ml  ^0Tlal«n  lai     "If 

aaeoad  parfcy  (viadaoft)  hoeoMoa  paraaiiontly  lacapaoitatad  ••  that  iM 

ao  1  jager  eaga^oa  in  pabllo  appoaraaoaa,  ar  if  ho.  oaaaao  Ao  haTa 

pah)^:tanttfl  VHlaa^  flret  party  (Holtoa  &  co*)  aay  oaaacl  tho  contraott" 

TXirlAg  tho  Iwariaga  ^mfrm  the  aaatorf  ooaplaiaant  tORtlflal 

at   oon«td«r&l»Xo  length  aad  ha  oallod  sb  hla  v.itnaoa  liarry  J.  CharltoHt 

aaaa^sor  af  defondfjit  aad  with  ahoa  rojaplpiaaat  dealt  la  poraoa  and  hj 

oorroapoad'eneo  oonoeralag  r^eta  of  perfcnuuiooi  oto*t  vmA'^t  tho  eoa* 

tract  of  >20Tflaihor  7^  19S7.     Viao  vltaeaaae   to  tlfled  far  d'faniaat* 

Both  partloa  iatrodaeed  ia  «nridoaoe  aany     ritlafst  Inolttding  tho  twa 

eantraota  Matioaed*  tho  "^aoklot,''  o*rtala  paaphlcta*  laraioeo  aa» 
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«iT*rtlftias  satt«r»  aAd  wma^  l9tt«rs  9a«i?lafi  b«fcw««a  Uw  p»rti«8« 

oiurlag  %h9  uxofsn-mjarnXm^lX^n  of   on*  9t  d«i   ndiuit's  «ttn«s«««  tk« 

f«lIo«lafi  atipaXftttoa  v»8  made* 

"That  the   »«-«rvil«d   pionaat   'r«T«ilntle«  MoAel**  a«w 
■KBufaGturoci  and   ftold  by  Frank  !lolto«  A  Co*,   t«   th'^  •—  —  tin 
*Fmiy  'iodool't  f  #  Atdol^y*   thloh  'va«  fashioned  afVir  tto^^Tr«55B^ 
laVtruuikBn.i    so  far  as   t&«  %047*  th«  ^onr  and  tho  boll  aro  conoerao4« 
Tho  toaal  holoo  aro  aJLoo  th«  a^ioa  and   tho   apAoiag  of   Ui*»  toaal  hones » 
•  «.       Tho  yo9\at   to  tli-^it  %h<9  t«aot  iiui«  a«l  lai«aatioa  of  Um 
]yc<Of^  *    oTOlatioa  l^sdel'    1  a   tho  oaJBO  as  that  froduood  by   thu   ao- 
c&llod  'Pudy     lodooft  JlodolT^^" 

/JMag  th<t  fladlBffo  of  tho  Moot  or «  aa  ooat&iji«l  in  hi  3 

ori  Ittal  voyertt  aro  tho  folloolnir  iM  ovbotniie«i 

That  conplplnoAt*  t<  naon  '*«aa  fos^twrod"  en  tho  "Kudy 
Wladetft  ii<edi£l  v  axophonc*"  until  nocia^r*  IV^Oa  mhtm  drft^ndrnt  dlo* 
eontiimod  tho  uso  of  c«Hplaliiant*o  bum  om  oald  iaatxuHoatt  but 
d«ii«iid«at     won  inu  ^     t«t  liiru  **   the  inri.riott<9nt  t  Ithout  eoaple  Inant'o 
aaao  thovoMtt  &Bd  th^^t  the  In^truaoat   *vao  oubooquoatly  cnllod  tho 
*iielt.oa  Moo  :  evolulicu  ,    :';o:'hono*    nnd  vne  olaott  ldon;ttoal  oitk  tlH 
■odiil  kttotra  as   the     lodoeft  Mod*?!*" 

that  it  lo  eoatoadod  %n  dofoadaat's  behalf   ^h&.i   "oojorlftlnaii 
did  aot  ooatlout)  hl<;  puulio  nppoaraaooiaad  ofcrlTo  to  aerlt  popular 
favor 9  did  not  ^lys  desfflastrntioaa  enoh  wook  duria^-  hie   toarc  vhoa 
axxani^tiuttsnuo  i:.:>p3:L  be  wbjOIb  bj  d  -  fondant  or  its  agoatot  aad  that  •«■• 
platnant  di  '    "  uch  iiours;*   that    "coa^tlAiasuai.   did   no;,  i^ilto  a 

bobklit  on   i:  m,  cont&laia^  Iac  iruotioas  for  playla/^'   %<smt.  as 

offTood  by  hta,   bu6  *LUjpj^|l@d aiatorial  iTor   tho  bookloi   purported   to  hay* 

bo<?n  vTlttna  by  hiia»  «nc!   that  oa»-fenird  of  tho  booklet  fmk  boon  puK>- 
llohod  aad  oo^xit^htod  bgr  ^*  oaliuor  db  v.o.   ia  19221"   tluit   "cco^ilpinaat 
faiiec<    no  mke  ajog^  eagsootioas  to  dofoadaat  ia  r^ard  to  iho  l^paroTO^ 
mat  and   construotien  of  the  saxophaao}"  aad  V.j^X  "tho  law  resistor 
k-y,  which  complalnnnt  oXniots  was  euirc«o%od  hy  hlmt  v>e^s  alT'^&dy  thoa 
aad   ihoro  aa  the  saxophone*'* 
is 
rttAt   U/  uj.t,hurr   .:ont,9tide:l   on    !  .r9nd<sji1l*s  bohalf  that  "oob- 
plninaat   cofiion   into  eourt  with  uacleaa  haadef   that   "the  o 'ntrael  «as 
illegal  in     hjn.t  ho       vertis^J   and  helped    lo  Jistribate  orer  125, aio 
of  the  bookloto  which  oontftlned   the  f  ln«  atatoasat   the.),  he   'had  no 
Boroeaary  etotivei   in  ^ivlo^;   away   ttis  bonklets**   eto*"   and   tho  oiatenoat 
that  ko  kad  ''derisod  radioal  iayroTeaoa.o  aad  aado  ohaacos  ia  bhe 
oaaophonot"  whoroas    *h-i  faeta   are   that   the  chaaffoe   auggoeted  by  hUl 
resttlted   la  nuth  a  poor  ia  tnoMat   that  ko   aaid  oa  oao  oociaicn  that 
"tie  could  oos.  d.uu2iutrate  on  it,"    thrt  he  "did  aot  dorise  or  deelsa 
aaytkiaf  aa  the  iaMtruaaat*'*   th.'^t  hie   "vhala  parpaoo  aad   iateat.ion 
was  to  deooiTo  «nd  al^lct^    the  pui?lle  into  beli/'Tiag  that  o&id  oaxophoaa 
«as  a  aodol  derlgaed  by  bia  ia  eollaboratioa  ^ith  iiolioa  a^  .o*"  aad  that 

he  did   con^i.Ur  ble  f  loo  and  dcc^ptiTo  t^dTortleiag  ia  ad'itloa  to 
that  eontaiaod    U   tho  booklet*'* 

That  tho  aaotox  fiade*  howorer*  that     coaplsiuc^nt  ai     darlso 
and  jMy^gfOJl.  e^rtaln  chaagee  la  the   iattrvaent   ihaa  Manufactured  by 
d«?nndaatr'   that   "aa  the,  raaujLt^  of  ooapia  ^naab '  u  wu^«i;«,«%ios£    uhe   eiso 
and  poaltloa  of   v^oae  holes  were  chanced  amA   tho  lov  register  key  also 
was  ohaacodf  aaci    .h-w  a^   Who  roa>ijLt  af  oiiak  ohaaaoa  An  ittitruae'nt» 
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Iwr  ^•ftaMlaat.p'*      lliat  eoBpiaioaial    ild    ermtjtbUm  inhi'm  power  t« 
r>opul«iri8»  snl'l   ln«trtuwnt   OT«^r   th«  radio  <«Ad  liy  other  u  ihodo  of 
adT<9rtl4ingf    th  .t   aftltf  liooJclo.f   eoatainUie  tonj^ia laani ' s   tn«%ructloa 
for  playla^r  on  th     otixophonst    "vas  not  pjLafflariiio^  lij  ooaplftlnantt 
ao  tfofoadaat  ol^'lmai"  and   that  to^plaiaaiit   "nvlioiaAtialXjr  yorfovaod 
tho  proTlolans  of  th«  ugrooaimt  la    uootloa*** 


Qiet   Veff>ndMit  rolloH  piinolp4nIly  on  Itu  ccntoaftloi 
tho  contract  iivelf   (l«o«>   tht  agroeaont  of  IfoTevter   7»  1927}  was 
eoatrarj  to  pnMlo  yolley  and   thor*rore  voldlf  aaA   th&t   the  A^Tortloli 
ito«lf  vf\0  untiue   and    Int.adQJ   to  aleloati    ttao  pabllo***      Tbat   %M» 
■ao%«r  find 8 1  hemerer,   th>it   "no  doot*ptloa  w^.c  pr -.otieed  by  coMplala- 
aat|"     th^t   Ko   ;  :  rclcipr. tod    In   tilt  deolgalJife  Of   onid  oaxophono  oaA 
*^iyf  Materially  la  Its   ualof*   thr>%  ]u>  *«ao  oas>lo^d   to  35tolp  la 
euoA  oalee   tnd   to   «ipo«r      t   perfo  aaoceb,   whloh  ho   did{"    tU  t    tlui 
advortioiag  "wasi  all  o<^9rod  by  dQf«ndnat|''  and   that  "vhilo   toMO 
oxtravacaat  ot&teairBto  wero  Inoludod  la  sack  adToxtlslB^.f   tbo/  coro 
oaaotioaod  oai  Bpptv^^*  by  dofoadaat** 

that  tlM  *Fttdr     Itdooft  Modol  Saxoyteoao*  «ki'  »an«faeiuro4 
and   aold  toy  u<tf«n<^-nt  until  165   t  vhoa  eoa9laint%nt*  ?  naoo  «as  dis- 
ooatlaaod  oa  the  lat.trua««tt  but  MofoaAaat  eoatiaaod  to  wuittfaetaro 
aad   »ol  1  jprmo  1 1 C'  1  ly    ;  h  2   eaae  aod»4  thoxoaf  tor . " 

The  n;«in  contention  hore  argod  by  dofond  at*a  coaasel  aa 
a  j^round   for  n   r«nr«roal  of  tho  a«oroe  la  that   "the   gorformfAnco  of 
>iodooft'e  contract    >lth  Holloa  ^  Co.  inT9lY«<:^    1  frnud  aai  iByooltiM 
ayea  th*  pu^ille,   \n^,   therefore*  noltbpr  party  to  the  contr&ct   wlU 
b9   rf fordo«l  rr^lief  in  «;  tilty  to  '^a  oroo  tiM  torao  of  auch  an  atjraa* 
■oat«*     Tho  eonlantton  1«   ^.AgjtMA  by  evanoel  at  coasld«rablo  loagik 
and  naay  adjndleatod  eaaao  ia  Illlaois  aad  otbtor  jurl^diodoaa  axa 
oite<*   la  support  of  tho  eoatentioa*       fter  r«Tlowlng  thooe  enaoo  «• 
avo  of  tho  opinion  that  the  c!(>clRioai.>  r.nil  holdiago  tUoreia  ware  baoai 
a^ioa  faotr  aat«riHlly  a  if  tar  cat  froa  thooo  ia  tho  p]r«eant   0*00  aat 
tliat  oald  daeialona  nre  not  horo  ap^ieablo.       Ta  tho  proa«at   e&oa 
bath  tho  aaoter  and  oh»no«llor  <*  eelded  eoanaola*    coat  ant  loa  adT«rooXj 
to  thoB*  in  tIow  of  tho  proTlaloao  of  the  ^.grooaeat  of  VoTombor  1$ 
19S7*  vid  all  tha  «Tldoaoo«  and     9  think   that   tholr  doolalona  aad 
tho  court 'a  d.eorao  aro  aaply  aastalaod  by  the  arldenca* 

iOethoy  ooatdatloa  urged  br  eoanool  Is  tbat  "tlto  r  ctHl 
dloolaaoa  thAt  'Yiodooft  fallow   to  porfora  all  of  tho  toras  aai  aoa« 
ditions  of   tho  oootraota  oa  hio  part  to  bo  p«rforaod»  aad>  hoa^a 
was  aat  oatltXod  to  a  d^^oroo  for  aa  aooountiag.**     I«  arguiag  this 
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•Wlteatlea  covuieal  tu^m  thm  poeltlaa  th;.t  t)i«  prtrrlnlMiB  of  b«Ul 
o«ntr*«ia   (!•••»   tiios*  •/   ihm  oentrart   of   'prll  20,  1927«   m  well 
fts   !.h»8«  of  UiA  eubitltwtod  ooatract  of  Vor^akar  7»  1927}   should 
li«  caasi4«r«4  anA  o«ttslni«(A  l«ffethor.     W«  oannot  a|pr««  i«  this* 
aa  it  tloazljr  appaajra  txom  tha  eTldaaaa  aad  tha  proTl«i«aB  af   tlia 
la6«ir  aaatraot  tiiat  It  was  iHa  iaiantlaa  af  iha  pK^riioa  that  a»vl4 
lat«r  eoabraot  alMWild  0«p«rt«da  tba  oarliar  aaa*     ^.m  said  la  ;-i%dw 
▼•  Kmaeall^  3d  111.  ia»  30i     *Xf  tt  iMw)  ^aa  Utaadad  ta  vavlra 
aad  axtaad  tiba  aid  oaatraot*  it  !■  natural  lo  supiHiua   Miat  aoM 
rafajr«JMa  ta  it*  ar  aoaa  iatlaatiaa  tt  UMit  6ffaot»  Aould  ^  fawad 
ia  tha  owiferaet  actually  aada*     ifwia  la  faund  ia  it***     >vad  uadar 
all  tJM  arid aaaa  aa  ara  af  tka  aplalaa  tkat  wladaaf tt  aa  faaad  ¥y 
iMth  Mas  tar  aad  ttaa  ohaaaallor  on  uoailiofclaK  OTldaaaa*   »aaotaiitiall/ 
perforaod  all  af  tlia  prariaiaao  of  tha  asraaaaat  •!  SoT.ij*«r  7»  1927 » 
"hy  hlH  r««ittlr«d  ta  b«  parfaraodt  so  far  aa  defendant  r>erBltted  him  aa 
ta  dat  aad  tb»t  there  la  aa  aerit  la  eaaaaala*   iBfitaat  eontentlan. 
A  third  ceatentioa  urged  by  eoaaeel  ia  that  "feha  dearaa 
Caaa  heyaad  tho  teraa  af   the  contract  laf  Soreiriber  7»  1927}  and  ra- 
%miraa  parferaance  by  Helton  &  oo.  ia  ezeeaa  •f  ito  ra(«uire«eata.* 
Ia  axgulag  tkia  eoataatiaa  eouaael  refer  %m  a  part  af  parasraph  1  if 
tha  •orderlag*'  portlaa  af  the  deeraa  (aWra  aet  forth}  whereia  it  is 
adjudged   that  defeadaat  ** further  aecai.t  ta  oaaylainaat  far  all 
aaxopUoaos  eold  by  it  after   the  date  af  eueh  diacontlnuaaea  iD9Q»^Hm 
1»  li3Q)»  at   the  rata  af  ♦B  far  eaeh  and  OTery  daaophaaa  sold  uadef _ 
jfUa  naiae  of   'liaTaiatiagLyoajibl!.        *•  ^^'^  *^*  ^^''^  i»  •««  ali^t 
■erit  in  the  eaatentlaa.       The  afvideaoo  dlaolaaaa  that  hex  ore  eithar 
af  tha  ooatraeta  wae  eaaemtadt  aad  hefare     iedoeft  had  aay  huaineea 
relntiaaa  witk  defaadaat,  dafaaiaat  aaauft  ctured  aad  aold  a  aaxaphoaa 
lOMVtt  ae  •Rerelatlaa  MMel-  aad  coatlaa*d  to  sell  •mm  aaaaphanaa  of 
that  aodel  upoa  ra.aaat  af  purehitaara  oYoa  after  tha  -Rady  iriadoaft 
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Kodtil"  tosipui  t«  ^«  ttiAtftfucturtt'i   and  soldf  and   that  tkit  oX^ 
"Etrrvlatloa  M»d«X*  diJ  Ml  aabody  uiy  vf  thr.>  <TliMli»«  >^>^  a^*  i« 
th«  *nudly  7i«4««ft  HsAtlt"  vMIat  t]u»  JH£  o^"  w i^  "R«Tolntioa 
XoAvX"  «•  «Hlb«dr  SI' 14   eliMMt««*       Th*  ImUgUAC*  •f   ^to«  portion  ^f 
tlM  Aicv  aaatioJMd  aakss  as  dl(Vt>lnotioa  l><9t»«ea  thm  §ld  nnd   tlit 
af  *  «T«l*ti«a  U«4ial»«'*     Xw  ■araljr  d'^T*  "wad^r  tk9  auw  *aaT9laii«i 
icddl.*"       n&ia  l»nf(«ftf«  yosslkly  rcadsxa  said  poTtUa  of  U)h-   iintw— 
aaovrvaia*     Xt  !■#  hew«v«ri  a«  fx-MOKl  far  a  i«T«rMJL  af  tk«  cativa 
d<iar««f  an  avgAd  by  d^ft^nd^  .t's  o««n»«l«     Tliia  laagmim*  nan  l»a  aadi* 
fladf  aad  «•  Uilnk  thrit  It  slunld  %•#  ^  %ha  ad'*liioa  of   '.he  lullav 
lac  vardai     '*wki«to  saketaatinllj  ariMdiaa  ajtgr  af  tJ[i«i  chaa^aa  aada 
by     iadaaft  and  ooataiaad  la  ^h»  i^ady  ^  adaaf t  iiodol." 

Oar  aenelueloa  I0  ilial  tJM  daaxaa  at  saparlax  eaurt  af 
July  ia«  19S5»   fOioald  )»«  af   Iraad   la  ita   •g^ilraVy*  ajcc^fe   bikat  i% 
•aid  paya«raj^  1  of  tba  "'•Ydarlaff*  partloa  af  fclw  daairaat  as  writi«i« 
thara  ba  addatf  tba  worda  "ivhlah  aubataatlalXy  aiAiadlaa  nmf  of   vka 
chaacaa  Hada  Igr  ^'ladaeft  and  oontalaad  la  ibo  *r<ttdy     iadoofi  Vadol*** 
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YIBGIHA  M*  XSBR»   Advinlstratrlx 
of  th«  ls%at«  of  J*8eph  K.  K9rr# 

Plaintiff  in  JSrrori 


mASK  j«  xafli  aaa  vatiovax 

por^tioBf 

0«fenduktft  in  '^^rror* 


mOR  TO  SU?i3%X0R 
COQHT,   OOOK  OOOITT* 

2  77I.A.  609 


igr  this  writ  of  err  or »  aa«A  out  of  tills  court  oa  MorvaBbmr 
15 f  1933 9  Virginia  M*  ^orr^  as  a4jBiaiatratrix»  «te»»  sa^s  ta  r«Tara« 
an  ordar  sr  deorea  of  tka  superior  ooortf  aatarad  duriiv  tha  lifatisi 
of  Jaasfh  H.  Karr  en  Ear eh  15 »  1933 «  as  follows i 

^V^QSi  aatioa  of  defendants*  selicltorst  after  t^e  filiac 
1»/  them  of  written  sugg«stiane  for  the  nsaeseaent  of  danagas  upon  tho 
dissolution  of  an  injunction  issued  in  tlM  eanse»  and  oo«pl<^tnaat 
(Joseph  U.  K9£x)   being  repcr« scented  by  conaself  th«  court  "hariof 
ru^l  tho  Tsrified  petition  of  defendants  filed  herein"  and  harlac 
heard  arcmants  of  counsel »  "finds  that  the  bub  of  4^250  Aa  a  reason- 
ahlo  SUA  for  serrieus  rendered  hy  defendants*  solioitoro  in  dissolriag 
said  injunctions^  and 

"It  is  therefore  ordered  sad  deoreed  that  the  sua  of  $860 
1)9  and  the  saao  is  hereby  asaeased  against  ooaplainant  in  faror  of  tho 
dofondants  a-h   d/jus  gas  auffered  by  thea  as  a  retiult  of  tho  wrongful 
iasuanoo  of  an  Injunetiont" 

>nd  it  is  further  ordered  that  execution  issue  against 
Jooe^  n*  Kerr  in  fsTor  of  eaid  defendanta  in  said  sua  of  $250, 
forthwith. 

In  tho  present  praecijgs.  x'soord  vo  fail  to  f  lad  aflj 

'Verified  petition"  as  nentioned  in  s^slid  order*  During  the  t era  at 

whi<di  the  order  was  entered*  Yis*t  oa  ILxoh   31,  1933,  the  oourt 

allowed complainant* 8  motion  for  an  appeal  froa  the  order,  oenditieaed 

upon  his  filing  a  bond  with  surety  within  20  days»  and  also  allowed 

hia  30  days  within  which  to  present  a  oertifioate  of  eTidoaoo, 
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CMiplalaantt  h*v«T«r»  did  not  perfect  his  appeaXt  but  oa  April 
20»  19&5»  (viciilB  the  20  days)  be  ohtaiaed  on  exteneiea  ef  tiae 
(80  days)  within  which  ts  present  a  eertifieate  of  eridease*  and 
the  record  dieoleees  that  en  pril  26 t  1933 »  he  preeented  such  an 
iaetruaent  and  the  saas  was  duly  signed  aod  sealed  by  tlM  ohaneellsr 
and  filed  ia  the  clerk's  effiee  on  that  day.   In  said  inetrusontt 
after  setting  forth  the  fact  of  the  hearing  on  March  15»  1933»  on 
defendant's  notion  for  tho  assosanent  of  daaagoo  on  the  dissolution 
of  said  ia4unction»  the  chancellor  certified  in  smbstanoo  that  on 
said  hearings  after  arguments  of  oonnsel  the  order  or  decree  was 
entered  f  -<-  "no  witnesses  baring  boon  sworn»  nor  aay  OTtdeaoo  hayla^ 
boon  offered  or  he&rdt  but  Btff.tenoato  of  oonnsel  ae  to  serriBos  woro 
■ado.** 

The  record  further  diselosos  in  snbstaneo  that  oa  loreiAor 
2t»  1933*  upon  a  bill  prerliouoly  filed »  Joseph  R.  Kerr  obtaiaod  a 
tenpor&ry  injunctioa*  restraiaiag  defeadaato  fr<ai  reaeriag  or  dis- 
posing of  certain  goods  then  in  a  certain  warehouse  in  Chi or go  until 
the  further  order  of  courti  th^^t  the  usual  injunction  bead  was  filoi 
f^nd  apvroredf  that  en  Deoeabor  89 »  1933«  upon  action  of  defendants 
for  a  dissolution  of  tho  injunction  and  after  a  hearing^  the  court 
dissolved  tho  lAjunotlonf  nnd  that  on  Pebruaxy  9»  1933»  after  tho 
tera  at  which  the  oroor  of  dissolution  wao  entered  had  passed »  defoaA« 
ants  first  presented  v^rittea  saggestioas  as  to  daas«es  olaiaoi  by  thsa 
to  hare  boon  sastainod  by  the  wrongful  suing  out  of  tho  Injiwotion* 
la  sectioa  12  of  our  "Injunotioas"  Aot  it  is  yroTided  as  follows i 
(Cahlll*s  Stat*  1931 »  OIoai^,   &••  9*  1596 )t 

"la  all  caoos  whore  an  injimction  lo  dissolred  by  say 
eeurt  of  ehanoory  ia  this  state »  tho  ceurtt  after  dis  clriag  ouah 
inJunetion«  and  before  finally  disposing  of  the  suit|  upon  tho 
party  claiaiag  daaagoo  by  reason  of  such  injunction  sug'^ostiaf  ia 
"Kritiag  tho  nature  and  aaovmt  thereof «  shall  hear  gridenof  and  assess 
such  iasMgos  as  ths  nature  o  the  ease  aay  require »' aad  %•  aqaitj 
appertaia.  to  the  party  dssoiiflsd  by  such  injunction*  and  aay  av«f<t 
oxeoutioa  to  collect  the  saaos  ProTidodt  a  failure  to  so  assooo 
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daaaccs  •hall  not  operate  as  m,  ¥ajr  to  cm  action  upon  the  InjuaetiMi 

Hm  Bain  coatantioa  hare  urgad  by  oauaaal  for  plaintiff 
in  orror  for  a  roreraal  of  th»   ordor  tr  daoreo  in    .moatloa  1*  in 
sultataaoo  that  it  doee  not  affiraatlraly  appaax  elthar  tram   tho  ordor 
Itoolf  or  froB  tho  oertifieata  of  «Tid«iwo  th»t  any  »Tldanco  on  tho 
queetion  of  defandanto*  daoacos  nao  hasird  hy  tlM  oluuteellor;  and 
that*  apparently*  the  eh^jaeellor  arbitrarily  fixed  tha  «Bwiiat  of  #260 
aa  dasKfee  without  nrldanoo  or  upon  the  awre  etataMats  of  oounool. 
We  are  of  tho  opinion  that  there  it  oabstaatial  nor it  in  the  coatan- 
tioa.  la  ^3i.ahaaty  t«  ^'arner >  76  111*  It5»  lae*  it  is  deoidod  la 
oubstaaeo  that  vtore  the  record  shotro  tho  asoeeemeat  of  daaafoo  npon 
tho  dioaolutiea  of  aa  iajuaotloa*  bat  dooo  aot  shew  tho  orldeaoo  upon 
whieh  the  aeidieasaoat  la  aadot  t.h(i  order  uhould  be  rereraod*  la  ^*orth 
▼*  "ggwa  of  lenia*  54  111*  210,  212 1  a  oaoo  ia-volrlac  tho  aeaeeeaoat 
of  daaagoo  oa  the  diaaolution  of  aa  iaJ«aotioa»  it  ia  saidi  "Vo  art 
not  aware  of  any  role  of  law  or  equity  ro  uiriag  this  court  to  proaaaa 
that  the  oirouit  court  heard  evlt^eaeo  oa  readoriag  a  deoree*  13io 
rule  hae  often  been  stated  by  thla  court  that  the  facte  oa  which  a 
decree  in  e  ulty  is  baaed*  aaet  appear  eoaewhore  ia  the  record •**  la 
jpiaailtojn  T»  :-:tewartjy  59  III*  350*  33§i  another  oaao  iaTOlviag  the 
aaaeosaoat  of  damages  en  the  dlssolucioa  of  aa  injunocion*  it  is  saidt 
*]re  «rldenoo  in  preserred  ia  tho  record  on  the  (queetion  of  datjagoot 
and  consequently  there  is  nothing  vo  auataia  (iha  deoreo  ia  Mahiag  tho 
ao&ossaont*  »  *•  The  evidence  upon  euoh  aa  isaue  should  bo  preserrod* 
the  sasMs  as  upon  other  quest  leas  laTolTod  ia  the  case,  oa  vthlch  relief 
is  sought*  or  the  deoree  cannot  bo  supported**   (Soo^  also*  Allbrij^ 
▼•  ^»ithp  «8  111*  181,  ia^4|  ^aJaiM  ▼•  ^•Xlootor  of  Qlaey.  78  id* 

101*  107*) 

Oa  Decealier  S*  1953*  after  plaiatiff  ia  error  had  filed  hMr 
printed  brief  and  arguaant  in  thlo  court  but  bet  ore  aefeadaato  ia 
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•rr»r  taAd  filed   thsir  Wief »   d«f«iuLante  iA  •riar  filtd  a  BOtionf 
»oo— am  Iliad  ^y  vrltt«n  •Uff^estlonv*   that  tha  Ottrtifioata  af  avl- 
deaaa  ^«  axpuaged  froa  tk«  recard*     Tka  aatiaa  will  aaw  He  d<miad« 
la  our  aplnlon  it  is  nithaut  sarit* 

V9X  tb«  raaaoaa  iadioafead  tha  ardar  af  the  oiq^erioT 
eaurt  af  Itarak  15 »  XV33>   in  question*  uhottld  ba  and  ta  rararaad* 

SaaalaB  aad  bullivaa*  J'J*»  oonoar* 


"04.  i*   telXl    :u  1-w  Hi 


lji09 


j»'££i9noo  i^.'.l  ^miVitlui:-  ixeu  OisuDioM 


S7a4« 


VR33  !•   VWSR$ 


1^.1  CHARD  A*  X10»i.l89  &MU  II*  KKhVLilS* 

He  vif«,  aai   A9aUdf  ¥•  90^KLJIaO» 
Trii»%««9 


KICSATiD  A*   OR)  JUE   9t   al*« 


1 


APPEAL  VRtill 

COOK  (jouvrr* 


2?7  l.A.  610 


MB*  Fi^^iDijia  jQBixas  aftuounr  DBLiYKjisD  th  ofihoi  ofr  fs  court* 


Xa  aa  aetiaa*  •«MMMM«dl  i>«««iito«r  I99  1030*  t«  f«y««l»M 
a  •••MM  tr«at  d«ed  on  ••rtala  imprwfi  yr •«!•••  la  Cook  oonatjt 
tk*  c^urlt  •«  >Gpt«abor  a^t  1935«  aftMr  a  iMariag  upoa  «zceptl«as 
%9  tlM  aaatar'a  report*  «U8tala«4  iha  axoeytisaa*  refnaad  t«  faUtw 
ihm  aastflr's  raeoaaendatlOBflt  and  wdtarad  a  4««r«e  dlaalaaliig  •••• 
9laiaaat*»  bill  fer  mat  vt  aqaitj.     Ite  yrescat  appeal  fall«w«A# 

fVft«r  ••parata  aaswora  had  ^^oa  fil«4  kjr  all  dwfaadasls 
(•Mvft  .agQBt  F.  Poahlaaaa  ao  tr«st««»  «Im  waa  ««faiat«d}  tlM 
«a«««  waa  roferrad  t«  tlM  Basicr  tt  taka  proafa*  eU*     oa  thm  haarii 
^f«r«  hlB  eonffic: arable  oral  aad  d«««Ba«tav7  •ridawM  vaa  latr«dtta«d» 
C«aplalaaat  taetiflod   la  hia  own  belialf  omA  hm  oallod  ae  hla  «lt««»s«fl 
Bieluxid  A*  and  Kaary  Kaawloa  (daf aadaais)*  aad  Iraaat  Kraaa  aad  Sarrjr 
J.  Itaallov  ( raay e«tlToly  oaaliior  aad  a  tmxmmx  •t^Xmfm  t  the  lior(«a 
Orora  Trast  *  SaTiasa  Baalt*  loeatad  at  liartMi  Orcro*  Ullavia*)     fx 
dafaadaatat  Hiehaxd  A«  aad  toarj  Kaowlaa  eAoh  gara  furthar  taatiaMqr 
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aad  Jolm  V*   Mahwa*  thslr  ::«lioit«r  mm     mmbaI  la  tkls  ««wrtt  •!•• 

i«9tifi«d  f«r  th«a.   In  Um  ■a«t*r*0  report *  fll*4  9tT«nb«r  XO9 

1932»  iM  mmdm  tbm   fellewla^  'Indlncs  In  «tt^ataJM«t 

XlUki  9n  i;«CMb«r  M*  I9M»  iMrjr  Kmw1«s  sai  Urn  XM«Im» 
ia»  wif«»  ««la(  iadtt¥t*d  IB  ika  Kim  tf  |a>00»  •aMa«t*d«  iad0r»«d  mi4 
d«llT9r«d  their  principal  note  tf  that  A«t«»  nhereky  tlMjr  pr«iis«d 
tQ  pajr  t«  the  •rder  ^f  tlMMelTts  aald  sum  aa  f«ll«if«i  ISO  ts 
Januaxx  989  1V27*  fkai  $90  ea  th*  29 tk  dajr  tf  eaoli  and  erery  atatk 
^•giaaiac  aa  tka  28tk  dajr  9i   faliraurxi  192?.  for  l'>i4  aontha  saecaadiac* 
with  inter eet  at  6%  per  aniraa*  pnjxble  aonthly*  "^riUoh  eaAA  aete  la  la 
•vldeaae  kareia  as  Cmvlaiaaat's  i^ochibit  S«' 

((te  the  faee  of  the  itete«  and  lau  (5 lately  ahere  tha  aiff- 
natttr«8  ef  the  aakere,  ie  the  fttateaeat  that  *th«  pajnaent  ef  thia  aaia 
le  eecared  )»y   traet  deeda  l»<d.ii-lni^  erea  date  harevith  to  Augaat  F« 
Peehlaaaa*  a*  traetae*  ea  real  eatate  la  the  Oaaaty  of  Cook  aad  w^tata 
of  llllaaia*'  oa  iha  haek  of  the  note  are  eadoreod  Tarloua  pajnaoats 
of  Intereat  and  prinoApal*  —  tha  laat  pajmeat  keias  date4  '*Jaa«  27* 

XhMt  to  &aourt»  the  payaont  of  the  principal  aad  iatoroot 
of  the  BOte»  the  aakero  on  L>eiakor  8S»  1920»  execatud  and  dellyerod 
thair  trust  deedt  whereky  they  conveyed  aad  warraatod  to  -^a^aat  f* 
PakklBtaan*  ae  traotoo»  the  praaiaoe  ia  aoetioa  Ueaerlbin^  then)^ 
la  traat*  howoTer^  for  the  purpoee  of  eeearia^  the  pnTaMmt  of  tko 
iadektodaaaai  that  la  the  trast  deed  it  aaa  proTlded  that  in  the 
OToat  af  a  kreneh  of  aay  of  its  ooTenaate*  or  la  oe^ee  of  dofftalt  la 
the  pajaent  of  any  of  tho  intereat  iaetallMeato*  thoa  tho  wnelo  of 
aald  ladektedneae  ehauld  at  the  optioa  of  the  legn]  >toldf?r  of  tha 
aot«  iJaad lately  hocoao  da«  aad  paynkloc  eto«t  that  It  wan  further 
proTidod  la  tha  trust  dned  that  upoa  the  filia^  of  &ay  hill  to  foro- 
elo»6t  the  court  nti^ht  appoint  a  reoelTor*  ete*«  aad  that  upoa  tlM 
fallare  of  the  c^cantore  to  9^^   taxes  or  opeeial  aaneeaaaatat  or  to 
ko«p  the  oulldlng  upoa  the  pr<taleoa  la  goad  r^^rt  or  to  paj  tho 
laettraaaof  the  then  holder  of  the  note  algkt  pay  the  o«aa»  and  all 
■oaeya  ao  paid  should  heeoao  00  aaak  addltlaaal  ladoktedaee&*  eto«| 
and  tkat  tho  trast  deed  expreesly  pl*^dg8d  tke  reato«  iesaee  aad 
profits::  <!mrlag  the  period  of  the  e^altj  af  re  oaptlaa*  aad  farther 
proTid<^d  far  tha  payaeat  of  reaaoaaklo  eollcltora*  foeoy  ooote*  aii 
other  oxpeaeea* 

that  the  trast  dm^d   vaa  filed  far  rooard  ia  tho  reoardor*o 
affloe  of  Cook  coaatyt  ae  doeaaaat  So*  i05T3tdl»  oa  Jannary  ISa  19>0a 
whieh  deed*  ^Ith  the  eertlfloatee  of  aoknaeledaaont  and  of  r>^cordati£i 
tkaraaa*  le  la  erldoaoo  as  coaplalaantU  r.xhlblt  l*  aad  which  doaA 
«Ao  glToa  suhjffet  to  a  flrot  aortca^e  upoa  the  praalaes  for  ;i'4t0&0« 

That  eoagplalaaatt  ff€   !•  Fakr*  la  aov  tha  lecal  holder 
aai  aoaor  of  the  aote  ( u'OBVlalaaat* a  dLJilbit  S)}  tkat  there  lo  aaa 
dao  thoroaa»  after  alio  lag  or  edit  far  all  payitente  aadot  a  balaaao 
of  M780t  ^Ith  intereat  froai  Jaaaazjr  87,  19S0»  no  part  of  whioh  kas 
Oeen  pai<*|  that  coaplalaant  paid  $29  to  the  Chioago  Title  ^  rraat  ^^e« 
for  an  oplaioa  of  title  in  coaneotloa  with  thle  fareclasure  prooaodiac* 
aad  also  hae  paid  $92.40  far  atenogriipher'a  ch^.rgee*  for  whloh  uador 
the  teras  of  the  trust  (H^ia  eatitlod  to  a  further  li^^ni  that  ky  tho 
toras  of  the  truot  doody  la  the  iTeat  of  a  foreclosaret  ooaplalaaat 
la  eatitled  to  his  reaaoaskle  aolicitor*a  foeei  and  that  the  eridoaaa 
ohove  tkat  $300  is  a  fair»  utiual,  ouatoanury  oad  roaeenahXo  okarge  tm 
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•Mh  f»«s  t9t  ••rTi««i  r«Bd«r««  lijr  tMvlainaat*  0  seXitlUrs* 
(Tte  aa«t«r  h«r«  ••!■  forth  Ml  tt««U«d  a«o«mt  ••  t«  tlM  %•%•! 
•ammt  ««•  U  •MnXaiauik*  Tia.»  $2495t  vhi«h  iMlatfM  Ut«r««t 
(on  caU  mm  •/  llTSO)  vf  $8«3«eo,  tli«  two  oUmt  Itom  aoationotf 
for  ojcp«Moo  aadi  mid  •urn  of  i-500  for  ooXioitor'o  fooo»     Thia 
total  sMoat  of  92495  dooo  not  laeliMlo  tlM»  fooa  •f  tte  aMtor* 
whiok  la  «a  itoaUod  oohodvlo  aooovpaayUig  Uo  roy«rt  oro  atatoi 
to  h9  |S97«C0»  aod  idU«lt«  o«mald«rii^  tiM  yroaaat  raeord*  vo  •?• 
of  tko  oylaloB  mrm  roa8«MM>o  aad  proyor*) 

That  OB  ilOT6a£^r  83*  1929  (!••••  »aforo  aaid   aoooad 
tmat  dood  waa  raoordod)  Eoaxy  JQMvloa  and  alio  oxeovlod  ai^ 
doliToro«  a  warriuitjr  d«od»  aoaTOjrlJit  tte  fraslaoa  to  Bloluurd  A* 
Kkowloa*  a  breihar  of  Hanrjr  Kjio«loa|  aad  thtA  oaU  dood  «aa  duly 
roaordad  oa  Deeciakar  S»  19S9»  aa  doovnoat  l^*  1094104X1 


"TlMit  frior  t9  aald  aonrexaaoa  to  hla«  HialteM  A« 


aaaoad  aortcafo  aa  to  tlw  aiMaat  aai  wlMtHor  thara  aaa  . 
oaooad  Mort«a«a|  aad  tlu^t  froi  tlM  ab^va  I  fiad  that  it  to 
ttaa#ooa8aK3r  to  dataralae  ..hat  aasaar  waa  giroa  ta  Hiohayd  a» 
Kaoaloa  ^  aajr  yaraoa  la  the  1iaak«  aad  that  ftlohafd  a.  xaonlao 
would  ha  hoaad  hjr  tha  iaf oraatioa  ha  had  raoairwl   that  thara  waa 
a««h  a  aartgaca.   tha  aaaa  aa  if  aaid  aort«a<a  had  ba^a  raoardad.* 

fhat  "oovplalaaatt  ?y»d  L.  Fahr*  Aa  aatitlad   to  aad  haa 
a  ralid  aaaoad  llan  tapoa  tho  yraaiaaa  ahara  Aaoarihod  for   tha 
aaoaat  haroiah^fere  foaad  dua  to  him*  aiiihiaai  to  tha  liaa  of  tho 
fir at  aortcaca  tharoaa  af  $4»000»   tocothar  with  hla  coata*  ia- 
clttdiag  tha  aaatar'a  fooa  upoa  thio  xafaroaoa,  to  ha  taxad  hr 
the  court  ao  a  part  of  the  ooata  of  thia  aait«* 

That*  la  coaoluaioa*  "l  fiad  that  all  tha  aatarial 
allagatiaaa  of  caiqaraiaaat's  bUl  hava  haaa  yroraa  aad  ara  traa* 

aai  I  raaoaaaad  that  a  dearaa  ha  aatarad  la  aocerdaaoa  with  tha 
forataiac  fladiaca«* 

la  aoi^Uiaaafa  Tarifiod  hill»  fUad   i>aoaadi«r  l»t  1930» 
tha  usual  allagatloaa  eaaaoa  ia  foraalosara  biUa  ara  wmdm  aal  it 
waa  allacod  that  tha  aaeoad  trust  daad  aaaght  ta  ha  faraalaaadf 
althaai^  axaeutad  aad  dallrarod  hx  Baary  Cnowloa  «M  wifo  OB 
J^aarikor  ao*  198«t  was  not  netuiaiy  filad  far  f99T4  ia  tha 
roaordor'a  offloa  uatil  Jaaaanr  IS,  1930i     that  wtft  to  ito 
roaordatiaa  Earry  Kaowlas  aad  wifa,  aa  Vowaahar  Ut  1929*  ooBT9jod 
tho  yraaiaoa  ta  Biohard  Saavlaat  who  by  Tirtaa  af  tha  eoarayaaaa 
thaa  took  titla  to  tha  foraaiaaa  "far  tha  haaafit  9f  attt  oa  halHOf 
of  Baary  Kaawlaat*  aad  with  "full  kaawladca*  af  the  axistaaaa  af 
said  aeaoad  truat  daad  |  aad  that  Riohavd  A*  Kaawloa  ia  aaw  haldix^ 
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%k«  tltl«  tvt  tktt  pwrp«a«  of  sroldiag  th«  ^ajwiBt  vf   ik«  baluM* 
•f  tlM  la«««UdM««  diM   i«  OMplaloaat  •>  aaid  ItfOO  Mt*  «Bi 
th«r«^  defraud  iB«  •<i«pl»tiiwi t» 

Za  tka  uiBw«r  of  hltamjr4  KamAm  f  tht  ¥111  *  tUaad 
¥/  his  ■•lioit«r»  J«te  y*  Mahaat  tA«  aatcrial  allagatitat  arc  ia 
■ttbaiaaca  that  ^lohard  Kaawlaa  halde  title  to  tha  prcalaaa  f«r 
hlaaalf  and  net  for  tho  ¥oB«flt  of  loatrjr  Kaowloa  aa  oluirca^i  tlait 
eoaplalaaat  la  not  ttoa  toaa  fldf  owaar  md  iMldar  of  ilM  lasoo 
aoto»  Vit  that  h«  "la  only'  a  dxamj  for  Xht  yaryoo  of  prerentlac 
tlia  aaaartion  Ity  thla  defoadcat  of  hla  latal  dofaasosi"     that  thira 
«M  'aa  aalnrful  conbinAtloa  aad  eonfedoraajr"  ¥ct'«o«a  tha  roal 
owior  of  oald  not*  ojid  tbe  2^rtoa  Orore  B«ak|  that  tho  haak  'jJfi|MM 
^t  ?»f^  H  ft^^^T^  t^  ^  ooatiiaot  ao»o«  or  a  coatyaot  aaoarod  hy  a,. 
no  to*   la  ll«u  of  a  acoead  aortcage  or  traat  daod|"  that  oa  two  or 
aor«  oooaaiens  dttfaadaat  oad  Hmwej  laowloo  *woat  to^th«r  to  aai4 
haak  aad  thoro  made  aa  la  olrjr  la  rjfsroaoo  to  a  eoooad  aort««co« 
aad  oa  aaeh  oooaaloa  as  id  haak  raylled  that  thare  ma  ao  aaooai 
aortgago*  hut  only  «  flrat  aortgaffo  aad  a  coatract  aaoarad  hr  a 
ooatraet  notwi*   that  d^^feadaat  aad  Hoary  Kaowlaa  "aado  dlli^dnt 
aaaroh  la  tho  office  of  the  Rovordor  of  Cook  County  hat  ao  aeooai 
aortffaco  ahoirod  upon  the  recorda  aad  ladleoa  la  that  off  lee  |"   that 
la  tha  ahatraot  of   title  of   the  proper tyi  aado  hj  the  Chicago  Titlo 
It  traat  Co*»   "thoro  «a«  aoreeord  of  any  aeeoad  Bortgage  recordoA 
agalast  the  proper tyi"   that  "thla  defeadaat  aorer  had  at  aay  tlao 
pay  notloei  la  pj\j  ^^yii  tnrn  it  HMlMi   ^^^  i^r*  «m  a  aeooai 
Mortgage  oa  the  property  ui,   6he  tlao  of   tho  par^ifeaoi"  aad  thai 
OOMBilolaaat  4a  aot  entltlod   to  the  relief  aa  yrajad  la  hio  hlll» 
or  aay  relief #  upoa  tho  parported  doeaMoaty  "aot  filed  for  reoaii 
aatU  alaoet  t^no  aontha  after  thie  defeadaat  had  pttrohasod  tho 
prealoon  la  qaeatloa*  during  all  of  which  tlae  eald  parportad  tract 
deed  w«a  aalawfally  aad  latent loaally  withheld  froa  tho  recorda  aii 
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r«9«fti«4Xj  d«ai« '  to  exl«t«*     fit*  amair«r  •f  Wmtaj  Ka««X«t#  also 
•lga«4  11/  aald  ICalna  aa  his  •olieit«r«  oantainn  slailar  all«ffaiti«B9» 
rnatH  it  la  f«x%lMr  allagad  tteraia  la  part  as  faXlvaai 

That  the  priyert/  la  t^aatlm  ime  evnai  coatta— aly  la 

jolat  taannoy  by  tlM  d«f •»««■%  aa«  Ma  wife  froai  i>«««ad»tr  !#  l!*Mf 
ap  to  aad  iaeludiag  tTOT«ate«r  33 »  X9;I9«  whfta  it  tma  aald  aad  da«4a4 
to  Hioh^rdi     thnt  whan  1m  {Brnmrj)  yiorahaaad  tba  prQpmtt/  tlM 
tranruotloa  w.\a  handled   and   (fonauonatad  hy  and  at  aald  Mortoa  Ortfra 
Banki  thcit  all  pajraaats  af  priaclpaXt  interoat*  eta**  from  Dcoaabar 
1«  19&f«  and  un&ll  the   date  af  th«  enla  of  the  pr opart/  to  ulohordf 
vrer*  aaijo  to  s&id  Bank  far  tha  haae<it  af  tho  logal  Lolderi  that 
tha  first  aartsa^e  af  $4t000»  and  ail  aatas  la  oonneotlai  v.ith  it» 
and   "in  additlaa  a  tortala  eoatraot  note»"  wars  hold  \tj  wf^UL  Bankf 
that   "aa  several  accaslons*"  ha  (Kenrj)  made  iaquirj  at  tha  Baiit 
*iKfl  to  the  hind  of  dacaaaa^  ha  had  si^aad  to  aecura  said  contract 
notat"   and    thnt  on  thaaa  aeoaalMis  aai4  "Haak  repliad  that   thara 
v.as  no  second  aortgaga*  thiit   thara  had  aavftr  baan  aajt  and  that 
thara  was  oaly  a  contrnet  and  a.  eantraat  aotaf**  that  "oa  tv^o  or  aera 
aoaaoiona*  Jam  want  to  tho  haak  la  ooapaay   .?ith  lUchcrd  nnd  "aada 
furthar   Inquir/  aa  to  a  saeoad  aort^ocOi*  and  that  aa  those  occasioao 
tfea  "Baah  replied  that  thara  aaa  ao  ssooad  aoztcacat  hut  only  a  flrai 
aortgafc  &a!!  ^   contr'^ct  saaarad  hj  a  oaatraet  aotof  and  tncit  "thara 
vrna  aa  uali^Kful  and  fraudalaat  acreaarat  hatwean  the  ownars  aad 
holiKara  of     aid    scoond  nortca^co  aal  said  Bank  ta  coaao&l  the  nortgofOy 
aad  to  eaaaa  gxaat  InooBTaBloaao  aad  coatu  to  thla  ddf ^ndant*  should 
ha  s<«ll  tha  proparly  aaaaratf  hy  said  aaaoad  aortsaca*  or  fall  to 
raaaw  tha  first  aortgaga  «ith  aald  3i<mkf* 

Coaplaiaaat  taatifiad  hafora  tho  aaatar  that  ho  lo  oao  of 
two  partaarat  doing  hasiaasa  la  Martoa  aroret  Illinoia»  aa  tha  Mortoa 
Orora  Luahar  Co*|   that  the  prirtnershlp  haa  haaa  la  axistanoa  ahoat 
14  yaarsi  that  ho  poroh&sed  the  #2S00  note  ahoat   tha  tlaa  that  Hoarj 
Kaoalaa  hoti^ht  tha  layprorad  pr aal  sob  In     uestlea  la  Daeaori>ar»  19£gt 
that  he   ( eevpla  laaat )   la  na«  tha  ownetr  of  tha  note  and  aald  partaor* 
ship  aoafcchms  ao  lateraat  tharelai     that  tha  note  and   th9  aaaoad 
truot  dead  ware  axoeatad  hy  Haary  Snoalas  and  wife  la  part  pajaoat 
of  tha  purohBase  jprioo_o.f, J^a  MSSAMUJ     ^^^^  ^^  payaoato  of 
prlacipal  nnd  lateraat  oa  tha  aota  ware  aad  a  at  tho  Kertoa  Groro 
3aak»  ahera  It  was  dapoaitad  for   cai.,lectiont   that  as  poynonts  woro 
aada  thoy  vara  raaitted  to  hlai  aad   that  the  last  pajaoat  vfia  aado 
aa  laaitajry  87»  1930»  at  ahioh  tlaa   the  principal  Kaomt  of  tho  aoto 
haA  hoaa  rodaaad  to  ^ino* 

Barry  J*  ihiellar»  eo«plalaaat*8  aitaaao»  teatifiod  tka% 
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la  ]}«c<«i^rt  1926,  hm  mm  •■plo/^  'kr  ^H«  K«rt«a  8rrr«  BaMki   Ua«% 

tlM  fSfOC  ttot«  and  trust  daed  la  ciuaatlea  war*  •xnoiitaA  at  tk«  liaak 

In  Ids  yrasoM*  by  Itearj  Kao.a«0  aai  wlf«|  that  th«  a»%«  and  trmt 

daed  vara  laft  at  tha  >»uik   -or  aoll-^atloni     ilmt  thara&Xtor  ^ithar 

iJMl^1laa  or  Ms  wlfa  aMU  to  ika  bank  nad  aada  payaoaia  on  Um  aotaf 

aaA  that  la  Octobar*  1923,  ha  (the  witaaaa)  laft  tha  aiuylay  »X  tiM 

baak  aal  --iraaat  Kraaa  ttuooaadad  hla  la  his  position* 

Sraast  Kraoot  aoaylaiaaat'o  vltaaaat  t«atlfla4  la  aab* 

atanoo  aa  follo«af 

D«Tla£  tha  jaar  1929 »  I   aaa  tha  oagldar  of   tha  Mortoa 
OroTO  Baak*       Darlag  iho  aoath  of  Veraibai'i  19S9»  I  had  aararal 

conT«r8<*tloaa  with  i^lchciri  Hitovloa*     Iha  first  oaa  fmrn  mi   lh9  baak 
oatljr  in  foT<sBb«r»  Haarj  Xaowlas  alao  ^ae  prtsaaatt  aad  tka  talk 
was   La  racarcl    to   tha  flrat  aertgiUpa  on  the  property*     Tha  aaat 
ooararsHtlont  about  flro  daya'   later «  was  »'ith  Hlehard  Kaowioo 
aloae  at   thti  b»iAk«      I   tolc    hln  tha  bo^rd   of  dlr^^ctors  of   tha  bank 
aaatad  the  first  aartgafa  paid,     fhaa  ha  wanted  to  kaaw  "If  thara 
w&t   »njr  other   ^rbt  on  th«  property  (vnd  T    lold  hla  thara  was  •  first 
—y^if  Mtf  ft  ^^opm  mf^»mt     «>i4  I  tald  hlM  that  tka  kfirtoa 
grora  la^sr  Co>  oyrped  tht  eacond  aartgw,"       A>aat  tha  aiddla  of 
arr^sibar  Klohr  r<j  Plaowlaa*  la  ceaqf&ay  with  his  rttoraay*  Mahaat 
"agala  callad  on  a«  rt  tha  bank  nad  wa  tnlkad  qibout  bath  tha  flrat 
aad  aaooad  aertsacas*       X   teld  thsm  that  tha  first  aortgaco  w*»  P««t 
daa  aad  alao  th^a  "^thore  was  oXoa«  to  '  17CK)  o?  t^ldO    daa  oa  tha 
aaooad  aortgag*^.  baeldos  tha  ilrat  \9hich  they  i«&atod    ta  raaaw.^ 
iaJHia  aaked  aa"lf  X  waa  saro  aa  ta  tha  aaooat  that  I  had  aald  waa 
daa  oa  th?   second  aortgago  and  1   tiuld  I  was**  *   *      X  tho  tiaa 
oarly  la  jroraaaBar  that  Blohnrd  IQM^les  first  onllad  at  tho  baak 
"ka  a:ild   that  he     cia  coai;»iapX&tlag  buylag  tha  proparty  froa  hia 
brothar  aad  tht  ho  woaXd  llko  to  flad  oat  what  was  tha  ladi^tfaaoaji 
9Sk  the  aropartyi       ha  ftnthar  aald   bhat  his  brothar  \Haary)  ooald 
aat  hald  tho  proper ty^  and   th^^t  ha  (Hlehard)  waated  to  bay  it."  *  « 
I  had  atlXl  another  ooarar^tlea  wiih  hla  Uiohard)  la  tha  latter 
part  of  lleTi«har»  19S9,   at   tho  baakt  Ha  again  aakad  if  thara  wnis 
aay  ehaaea  of  rsnewlag  *:he  flrat  aortgage»  aad  I   told  hia  that  uhere 
aOHi  aotf   thfit  x  hod   tak^n  ap  tha  aat  tor  a  seooad   tlaa  with  tha  boi\rd 
•f  dlraetort  of    the  bank*  aai;   they  had  raiuseo   alJMa  ha  diu  oat  llTO 
la  Vertoa  aroTa*       t  the  saaa  owKrersitloa  we  again  talked  Rbovt 
tko  oaeoad  aortgago*      "He  asked  no  if  I   kaew    .hat   th&  property  was 
vortkt  I  s«id    that  I  dlda*t  exaetXy  kaaw  aid  ooalda't  taU  hiai  ho 
oaidt  *AoeoTdlag  to  the  first  aad  seeond  aoitgagoao  X   thi  ^k  it  Is  a 
fairway.*** 

On  eroBs*oxaalaa»loB  by  defaadaato*  soXleltor  (hakaa)  Kraaa 

furthar  testified  la  ptirt  ae  followot 

"I  hawa  kaowa  Xr.  Fakor  ( ooaplalaaat )  aboat  18  yaara.  Ho 
relation  to  the  Uortoa  Orero  BaxAc  wss  th:  t  of  a  depenltor.  He  was  tmt 
aa  of  floar  or  a  dlreetor  *  >*•  I  did  aat  state  at  tka  owiraraatlan 
at  the  bank  la  VovMlMrt  19299  whaa  Rlchnrd  Kao'.vles  aad  joa  (Kahm) 
ware  present »  that  "there  *&s  not  aay  aaooad  aortgoco  oa  tha  ^aporty*" 
•  *  **lt  la  aot  traa  that  at  aald  oaaroraAtlon  yea  (Ma^haa)  ealled  ajr 
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ftti«atl«i  tt  tli«  el«K»«  la  the  note  (a^o«%  It  belag  B«ciur«4  ¥7  a 
tmst  i994)   «n4  aeid  that  thera  aaat  b«  a  »«oaa4  aartgaca*"  Wa 
iUa*t  iiscaa*  that  claa«a  at  all.  *  «   hen  Slakari  Kna^laa 
e«M  ta  tha  basic  tha  first  tiaa  In  VoT«aib«rf  1999 1  <umI  acaia  alMB 
IM  aaat  vltli  yoa  (lUuai)  I  rhowad  hlM  bath  tha  tSBOO  aata  and  Um 
traat  im^A*     "I  ehawad  thoa  t»  hla  talca**   I  gat  thjai  a«%  af 
tha  Taalt  0f  th«  haak«  «  *  I  hart  ha«n  ooaneettd  with  th«  haidt 
far  twalra  jraaia*  I  had  nor.hlae  to  do  vith  thrr  i  r»f tiact  att.» 
•f  tha  t2500  aata  aad  trast  dm^i*     1   aado  eertmia  ladoraaaoato  oa 
tlM  haah  •t   tha  aato  duriag  tha  yoara  1927  and  1928  af  aaathly 
payaaats  aada.  I  did  aat  thaa  kaav  that  the  trust  daad  eeourias 
tho  note  had  aat  haaa  rocordad*  1  <iid  aat  look  at  it  to  sao.  *  * 
tha  l»ank  reooiTod  tht  aeto  tpx   oalXgotiaa  fra«  the  Mortoa  Orara 
Luaibar  Co*  *Sr«  Tahr  ( oaiqplaiaaat )  hroaght  it  ia**  whaa  a  pajr- 
aaat  was  aad«  oa  tha  aata  *lt  aas  aroditad  ta  rahr*»  accaaat*** 
*  *■     Tha  Mortoa  drart  Baak  vao  aloaad  hjr  tho  i^^TaTo*  ad  1  tar  aa 
F'optoahar  9»  1931 »  •  *  I  eaald  aat  aajr  ahaa  tho  bank  firot 
loaraad  that  Bioh&rd  Kaawloo  had  parohasad  the  pr apart ]r»  hut  it 
vao  prahahlj  ahaat  the  tiaa  tho  aaooad  truet  da^  (xxhitait  1)  wao 
raoardod.  I  had  aathiae  to  da  aith  ito  raoardation* 

Tha  taotiaaar  tf  Riohard  Kaaalaa  aad  Hoary  Kaaalaa 

(ahaa  oallod  aa  ea«ple.laaat*e  witaaaaaa)t  aad  th^t  af  dafaadaat'a 

oalioitar  (Hahaa»  aallod  ae  defoadaata*  aitaaao)*  aopeoiaUsr  aa 

ro^ardo  aatioo  ta  Hlohard  £aawloe  af  the  axistanoa  af  tho  ooaaai 

traot  daad  saeuria«  tlM  $8fOC  aata*  ia  la  caafliot  with  that  af 

Kraoa  ia  o«aa  partiealara*  A  part  af  tha  loagthjr  todtlaoay  af 

I'ichard  Kaaalaa  mi  dlraet  axfUKLaatiaa  io  aa  foUaaai 

*I  aa  liTlac  ia  S%*  Paul*  Mianaeata.  Qhtil  roooatl/  1 
wao  a  raoldaat  af  Chlaaga*   X  aaror  liTod  aa  tha  proMioaa  ia 
qaaatlMi  hat  I  om  the  tltla  holier  9t  fcmrd   af  thaa.  I  aaqaixad 
title  froa  ajr  hrathar»  loar/f  the  latter  part  af  Varaahart  1929* 
I  veat  to  the  MartMi  9rar«  Baak  firot  ia  oM^aaj  with  Hear/  early 
ia  XoToidiort  1989»  aad  oaa  tho  aaaklar  (Kraaa).  X  aaatad  ta  aaa 
if  tho  haafc  waald  reaaw  tho  firot  aertfaco  aa  thio  haaaot  ahiah 
aaaa  daa  aa  Seo«riMr  lot*   X  alaa  aeked  the  oaahior  if  there  wao 
a  o«aaal  aartgadfa  aa  the  property* 

*<l«  ^hat  pra^^ted  yea  ta  aek  that  qaaotioat 

A.  loll*  Hoary  wao  talkiaa  ahaat  a  oooaa^*  H^T^lBITi 
hat  ha  aaalda*t  fiad  miagr   recard  af  it  ia  hie  papora.  *  *    He  oaii, 
l»^ife<P«li3llJ*t|«^jML*  oaf aatf  MprtgMffj,  *  *   It  wao  far  $a500»  aa 
iM  oaid.  Aad  X  waat  ta  tha  haak  ta  iaquire  ahaut  it.  *  «  1  opaka 
ta  tho  oaohlor  thara  —  thia  goatlaaaa  hara  (Indioatiag  Qraaa).  I 
aokod  hia  if  tha  haak  waald  reaaw  tha  firat  aartsoga  aid  ha  oaid 
they  would*  X  thea  aeked  hia  if  there  wao  a  oeoaai  aortfaga  aa  tdha 

rraparty  aad  ha  oaid  <»a*<  hat  that  there  waa  a  oaatoaat  aata  fa» 
2900*   laakad  hia  if  he  mo  aure  af  that  aad  ha  aald  he  waa** 

i4itar  oa  I  woat  oror  with  Mr*  Mahaa  ta  oheck  up  aa  thaaf 
aaaara.  the  firot  aad  oeaead  aartgacao*  aad  to  fiad  out  ifthay  waalA 
renew  the  firot  aortaaga*  *  *     Mahaa  did  all  tha  talkias  at  that 
tiaa*  He  aokod  hia  vKraaa}  ahaat  tha  aooMd  aortgaga*  aad  ha 
(Kraaa)  replied  thAt  "there  wao  not  aay  owoaad  aartgagot  hat  that 
there  wao  a  aata  aa  whloh  ar  brother  wao  payiag**  »  •     1   daa*t  reoall 
oaaetly  iri)»t  Mahaa  thaa  aaid*  •  <   *I  haliare  we  aokad  tha  eaahiar 
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t«  shw  «•  thm  9m9»xm  •  *  Viii  1m  mU  1m  eoulda*  t  f  lad   ikMi.     ito 
didn't  sbtv   th«i  i«  ■••     X  MTVT  saw  tlMMU* 

X  luiY*  iNMa  OS  Um  pTuA—  la  ,u«»tl«at  off  aad  &m§ 
0f9rj  ««ui4.«  9^  aMitks.     Mf  1ir«UMr  ir.a  llY^d  th»t%  thr««  or  iMur 
y«&rs  »ad  Is  •till  iter**     U«  is  pmflna  »m  v4U  &  aonUi  r<»at.     I 
•a  Mitli^  %km  r«at  "aff  tiad  aa"  *  ^     i   eaaldaU  aay  1m«  n&oli 
iM  la  bahiad  la  hi*  r«a«*     Hts  lias  ¥eea  p«rias  It  ta  a/  ^XSn  aad 


tlM  Ma«ar  to  i«r  brailMr  *  •    %  dm*%  kaa*  «lia;  Ha  did  «lUi  tte 
■tacyi     X  a«rtfr  atkad  Ula.  •  •     I  also  paid   tiu  laiarast  oa  tha 
first  aa3rtg«c«  whlolt  «ia«  drardiMl*  aad  tR)Ukt«Tar  iaxaa  tltat  wara  daa» 
la  addition  to  tbo  46C0.  «  '     /•  ta  tha  ralua  af  tha  baaao  aa  tlMi 
yroaloaot  "^  l&a<i  a  raaX  aatato  aaa  look  It  OTsr  aad  ko  told  aa 
^,^  «a»  wank  ateaat  ^7*000**       It  Is  aor  coataniiea  tk't  I  baaiht  tta 
jprayar'ijr  sukjeot  Mljr  to  tk«  first  aartgaso  af  jntfOi^*  lias  uapaid 
taxos  aad  aorued  latovosfc*       koa  I  isoa^t  tka  yjrojporty  tkoro  «aa 
akaat  $A,QQQ  das  «a  tka  first  aart#a<a*     I  kavs  slaoo  aado  yapMalt 
«i  It  dowa  to  ISfOOO.     Tka  total  eoasld4iratloa  faid  or  aaiMOMd  ky  aa 
aaa  IdfdOO  ploa  taxas  aad  e  et'raad    tataroot*   *  * 

^kaa  I  Trimkl  tka  proparty  tkara  ^vf  aa  «rlttaffs  aada 
«l%k  rafsraiioa   ;a  tka  traas  ictloa  axo^pt  tks  dood   tkai  hqt  brotkor 
ga^a  mm  •  "  *    lafara  X  woat  ta  tka  kaak  aal  kad  thm  owrr»r«'  tlaao 
altk  tks  saskior*   "ay  krotksr  kad  told  ao  thnt  tkara  «as  a  ia»AOO 
aoto  a«alaet  iko  proportjr  la  addltlaa  ta  tka  flrat  aort^oca**    ^«^k«i 
2  first  asat  ts  tka  kaitk  "i  ]ea««  thnt  tkors  was  a  aoto  oat*  or  soiai 

•mmdmm*  ta  t^  gy»jg*Oxt  j»lMf.  tla^Jli*  ^ptfj  pi^HMttj^  •  * 

"T  kn9«  tkat  tkata  ass  a  papav  oat  saMahara*  wklok  ar  krotkor  ^wo 
aaklOcj  amtkly  payMmta  oa»  sad  vklok  aaa  la  addltloa  to  tka  /Irol 
aortgaga"   *   «     Ao  X  raoaU  It*  akaa  w  krathar    and  I    rlrat  talkad  i% 
STsr,  ko  said   ttmt  "It  »as  fmw  #SkOO»  aai  tkat  ha  kad  paid  soMa  t«00 
or  $Toc  oa  It**  *  «     "l.'w**  la»»  jit  yrot,^  tkoroaaJOy  witk  t      .. 

ea  oraoa*aaaaiaatlaa  ky  kls  soXloltor*  kakaa*  "^iidMsA 
Kaa«lso  furtkar  taatlflad   in  parti 


"I  tkink  ay  krstkar  kad  a  copy  of   ikls  dooaaaat* 
Caaplaiaaat'a   ^jcklblt  a,  whiok  i  kars  sasa  kafors'*   (tks  dooaaaat 
rofsrrod  to  io  tko  ;260u  nota  «a  tka  faaa  of  nklok*  Jast  akova  tka 
aMaatazs  af  Haary  JiaaaXoo  aad  kls  «lfa»  l.>   ;k^  ntatsaaat  tkat  '*ika 
paywat  of  this  aaia  jft  ■#f.!Wff»4  kf  fc»yft  4f^  ^  *  *«     ojyaat  1. 
Pasklaaaa*  aa  trastso«  aa  rsal  astats  la  tha     oaaty  af  cook  aai 
Stato  of  XUlaols**;   *I  kava  aayar  saaa  ooaplaiaaat'o  Kxkftklt  1 
(tka  trast  dood)  koforo.*     dm  my  flrot  Tlsit  to  tka  kaidit  Ui 
oaapaay  altk  wtr  t»rothor»  I  told   tka  oaaklar  (Sraso)  tkat  "ay 
krotkar  Hoary  Is  tcOLklai  akoat  a  soooad  aortcagat  aad  X  aakad   tka 
taskisr  If  tkara  was  a  saooarfi  aort^aco  OS  tka  proportyt  aai  ko  a^iid 
•lo.'     Bo  looked  It  ap  la  a  klc  book  oa  kio  dosk  aad  aaU<     'It  la 
a  ooatri>.Gt0  paylac  oa  a  oaatrstst.*     Prior  to  tk^t  tlao  I   ikink  X 
kai  lookad  otst  la  a  gaaaral  way  ay  brotkar*o  eopy  of  ooaplsiaaat'o 
Bxkiklt  at     X  wouldaU  say  th^^t    I  re  d   It  Tory  Uiarau«Ekly"   «^  * 

tks  first  tlao  I  discussod  witk  j^y  brothar*   ¥bemy»  vy 
pari^batsiag  tka  pra^arty  fr«B  hla  was  in  tka  lattar  part  of  Oetakort 
1929f    a  klo  koaao*     Bo  statad  tnav  ka  dida*t  karo  a  Job  or  aaaay 
aad  that  ko  dida*t   Uilak  ka  aould  kaap  klo  kaaaa  *    "   "To  saaaiag 
ap  of   tka  aholo  propaaitloa  la   tkat  tkay  wars  bOlag   ^o  taka  tkia 
kaaaa  away  froa  kla  aai  l  saldt  *Bofors  I  l«t  tkaa  im  tkatt  X  will 
k«y  lit*     At  tkat  tlaa  I  «ias  faalllar  wltk  n^  t  ka  paid  far  tka 
kaasa»  vltk  tka  aiaoaat  of     ka  first  aort«sca  aa  lt»  aad  vltk  tlw 
It  te  kad  paid  oa  tkis  eoatr-^t  aoto.  »  '     ;^t  tka  tlaa  I 
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HxhibYTTr    He  aitwd  f  lf#»  wurUf  —  ^ff  f**  ««*  »•  '•«*   tiM 
froyerty  froa  ■•  tw  ^0  a  aiaitli*     1   haTvUM  1««m  k«r«.     !• 
h  w  paid  aw  oa  It  #480.   •  *     XhM  Hgt«<Mm>n%  w  a   thAt   I   mhmiilA  girt 
talp  J600  mttA_9y>9\uam   tl»«   iadabt««ditaaa  oB   tha  haitf  •        i   paid  all 
fchoaa  blllst   **  tax«a«  «8»«»&»ents   and  Vrcrychi^g*     fha   inauraaoa 
vaa  paid  at   that    blaa*     I   dea't  rao«ikll  payiag  far  aay  iaauraiiea* 
1  kuiTa  paid   tli«  taxaa  arar  aiaaat   aad   ta  ay  kaaaladya  tliaxa  ara 
aa  taxaa  daa  aaa»  nar  any  apaeial  aaBaaoawata** 

i<ialuurd  Ka«t»laa  gava   larihar  taBtiaoay  %af«ra   IMa  aaataor^ 

a%«B  anXlad  aa  a  aUaaaa  t9T  dafaadanta  ftod   axaaiaa^  ^  Mataui.     tti 

ac«Ul  €«▼•  hit  Tar  a  ion  of  idiat  transpirad  at  tha  yarioas  intanrlaas 

had  at  tha  ^aak  aitk  tfca  taahlar*  Krus«»  ia  V«T«ak«r*  1929»  taatifj* 

iog  la  pari  aa   fallawsi 

About  tha  alddla  of  Neraaflbar  I  want  to  tho  hank  a  thir4 
tlao*     %Trrtf^  on  a  .aiturd^jr  audi  you  (Uahaa)  ware  vith  ao.     "o  Im^ 
to  tm.lt  outaide  uatU  Iho  l»aak  opaaai.     Kruao  opaaad  tha  door*     1 
introdaoad  you  to  Kraaa  aa  ^r  attoraojr*     "7ou  aricad  £raaa  if  tharo 
waa  a  aaooaA  aortgaga  «l  tbo  iMUso  oai  te  rapliod  tharo  vaa  aot# 
tfeat  tha  houoa  naa  hoiag  Wafl^t  %/  ay  brotter  aador  a  foatyact  aotoj 
aad  yoa  aakad  hla  for  tlM  paporo^  aad  ho  aaid  that  tha  aaa' aho  had 
olurgo  of  tlMO  wao  aot  thara  aad  ho  ooali  not  gat  thaa.     Toa  pre- 
daoad  a  eopar  Of  tho  ooatraot  no%a  aad  aakad  hia  aboat  tha  bottow, 

raarap)ft  oa  tha  <;pntr<Lct  Md  wakod  hljp  i^re"%Se"tniat"^daod  waa# 
raplla  J   tltuit  ix^  could  aot  gat   tEo  papara  ajaid  did  not  kaoV  nhoro 
thay  aora."  »         i  firot  loamod  that  thara  had  boaa  a  eoooad  sort. 


rooo^oA  agaiaat  tho  proparty  aoao  tiao  la  Fabraaryt  XV30.   *  »  Aftor* 


aayio  I  oaw  yoa  (Mahaa)  aad  wo  «oat  to  the  raeordor*o  off loo  aad  t 

that  thoro  -as  a  reooad  aortgaga  r.oordad*     That  m&a  tha  flrat  lafor* 
aatioa  1  had  that  a  oao«id  aortgaga  «ao  oatotaadiag  agaiaat  tha 
proparty*     I  am  not  hold  lag  tha  titla   to  tha  j^roporty  for   tha  hoaaflt 
of  ay  brother  9  Haary»  or  foy  aay  other  poraoa  thaa  ayself  •     Thoro  io 
ao  arraagoaaat  bat'tooa  hla  aad  aa  thut  tha  j^oparty  la  to  ba  turaod 
back  to  hia« 

J9ha  7*  Xahaa^  dofoadaata*  witaoBO*  oorrobersted  tho 
teatlaeay  of  Eiohard  K^MVlao*  aa  ta  atet  oocarred  at  tbm  Intdrrloa 
had  with  Kruaa  at   the  baak  about    tha  middle  of  SoTGOdbert  1929* 
H«nry  Kaevlaa  corrohoratod  liolHKrd  ««  to  al»t  aaa  a&id  at  tba  firot 
latorrloor  had  with  Kruao  at  the  baak  vaxly  la  ^OTaaibort  I9Sv« 

Vkmxj  l&aovloa»  vhaa  onllod  aa  eoaplaiaaat^o  wltaoaa» 

further  testified   la  part  aa  foUowoi 

*I  got  «dOO  txom  ay  brother •  lUohard*  for  tho  property* 
I  paid  ooae  debto  aiOi  tha  aanay  but  I  dlda*t  baak  a  eeat  of  it* 
Tho  balaaoe  I  uaeU  tiurlag  the  aintar  for  liTiag  ajqpoaaoe*  I  kept 
at  at  hoao*  *  I  aade  oeawi  p^iyiaaata  ea  the  #250U  aot  a  with  Ukm 
aoaoy  X  got  from  ay  brother  *  *  i.  had  aa  agrooaeat  witk  hia  ^iiea 
I  aold  hia  tha  proparty  thst  I  staofuld  keep  up  tho  papMaata  oa  tho 
aote.     I  dit^ooatiaaed  paylag  oa  Jaaaaxy  27^  X99Q  *  *  *Ia  tho  firot 
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•onr^rsatlM  I  hftd    Utii  my  brother  I   toXa  hla  thw  wku  f  aortKMBi 
•a  tli»  9t99mx%j  vfx  §ad  al»fl«  theflrrt  lortgagg..  *   *     1  •mxntt  »•/ 
thAt  I   ih«s  Ultf  hia  th«    JMuat  thnt  «»•  still  d««  oa  that  •«e«ii 
■ortg«««f  Wt  I    tbiok  It  probable   that   soBethlag  wkd   anid   «i,ba«t 
Itea  aaMmi*"     *   '     1  ba4  aad  hara  la  ay  yeoeasalaa  a  empy  mi 


Caaplklaaat't  Ixl^bit  8  (tka  #3900  aote),  b«t  I  aarar  kaa  *  ooyj  tf 
t«qpUla(Uit*»  XxhlMt  1  (tlM  tract  daad)« 

Aad  Hoary  Kaoalaot  whea  oallad  a«  dofoa4aat*o  witaaaat 

fartkar  taotifia4  la  part  aa  falla^at 

"Tka   first  tlaa  tiiat  I  kaow   that  Br.  Tnhr   (ooaplainaat) 
aan  tka  owner  of   thm  <>290C  note  was  "sroiiad   the  latter  part  tf 
7ebruar7tl930.*         aJur  8&11«4  at  iqr  haueo*  and  spoke  about  r^eeiriaf 
a  aetlee  frea  the  bank  that  eertala  pnjmMktn  oa  the  aata  had  aat  haaa 
aada»  and  ha  wanteo  to  ka«»  «htLt   I  vatt    ^oin^^  to  do  aboat  thaai.     "I 
told  hla  l^  hatf  recglvod  las  true  tloae  froa  w  brothar  not  to  aoho  aa|r 
atre  peyaaatot   that   there   i^iad  been  a  eeeond  mortga^  raoordod  agalaat 
the  proper t/  aad  that  1  BhoujLd,  stojp  aaklag  paaraonte  oa  the  aotat  1 
further  told  hla  that  if   there  «h8  anytklag  oIro  'he'waated   to  xiai 
oat  he  sheulci  go  to  toy  brother  or  hie  '^ttoraox*'  *  *     There  ia  aathiac 
in  writias  to  e-videaoa  the  c;rraafleaent  betfoea  ay  brother  aad  ^fooXf 
relatire   to  th<i  arle  of   tho  property  to  hia*   *  *  The  laet  payaaat  cm 
the  sMOO  oato  was  na4o  oa  J&auar/  27 »  1950*     There  was  thea  due  oa 
that  aoto  ^17dO.     X  aa  oblicated  oa  that  iastruaaat. 

Ia  argiag  a  roToraal  of  the  deoroe  apiOalad  froa  (diaaiao- 
lac  eaa|plaiaaat*fi  bill  to  foroolaee  o&id  eeooad  trust  deed   far  «aat 
of  equity )  eoaaool  far  ooi^aiaaat  hare  aiUca  tho  folloviag  eeatea* 
tioas  la  eubataaoai 

X.     That  the  ^Tideaaa  ehowa  that  aftuoa  Riehard  KaovXoe 
jMUriAaood  the  property  froa  hie  brother  ha  had  aottial  ootioe  of   tha 
axietMiOO  of  tha  aarecorded  oeooad   trast  deed»  girea  to  s?care  tha 
1^2100  aote  held  by  ooaplnilaaaty  aad  sueh  notice  aaa  aa  effeotual  to 
biad  hia  as  a  sabae^ttoat  parehaoor  aa  if  tha  deed  had  bo ^a  recorded* 

2*     That  the  evideaoe  also  ohowa  that  itiehard  Sao^laa 
aae  iaforaod   of  such  facts  as  to  put  hia  upaa  ia  airy  aa  to  tte 
oaiateaoo  af  the  eeooad  trust  detd*  aad  that  ha  did  aat  aaffioieatXy 
yareaa  iarestigatiaaa*   la  that*  while  ha  aade  eertala  ia  uirios  at 
tha  baak  Uhioh  held   tha  #2900  aote  for  oolleotlaa}*  ha  did  aat 
oadearoT  to  asoertaia  who  was   the   thaa  holder  af  tho  note*  or  ta 
aako  iac.airiao  of  hia  or  of  tha  trustee  aaaad  ia  the  trust  dead 
(Poehlaana)*  whose  aaae  appaared  as  such  ia  the  copy  ef  the  $2S0C 
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sTaf*  lcl'?nt.\y  siho^o  that  Blehrtrd  K*o»»l«»»  v^m  n9t  a  btaifc,  jf^jt  jpurttluuMV 
«lt}ifimt  notic«  er  Um  troet  <^ecd  sputtrin<j  th?  $2500  a^te* 

4*     that  even  if »  tfuriniT  the  oonf«r«tic*e  hatf  bct-voika 
KlokarA  £iio«I*e  end  th«  tiuak*  c  «aBhi«r  (Kmae)  dorinff  NoTcjBb«r#  il29f 
llM  oa«ki<ir  aaUQ  srionttottt  {^tatdanate  t«  th*  efjTeot  tii9.i  uikiA  ■•%• 
w&s  •aly  a  "oimfcract"  note  and  that  tli«r«  vaa  net  any  sutrtga^ 
8«cnriat  i^  (*«  testlfittti   bo  "by  the  two  KimvIm*    and  iUJ«an»   contrarjr 
t«  thft  tastiaifajiy  of  »»4tf  «ii«hl«r}»  snoh  »lat«MUite  <ver«  n«t  Vlmdiag 
up«n  ••■(^alnaat  far  Xe^ek  ^£  aiiUuxisy  in  a^ld  o«ahi«r  9r  th«  V»%ak 
to  naka  then*  *  the  note  hr.vlae  eaen  4e]pofslto4  with  tha  beak  ooly 
for  calif eticiif 

Xn  Sactton  50  of  oidit  CofiT^Taoooa  A«tt  la  foieta  Jnly  !» 

XdTty  (Uahili**  btai«»  ISSI*  Ohnp«  20»  p«  70Si  ttharaf  In  a  ncta^ 

it  ic   stata4   that  tlia  «««ti«B  ''la  i^*  Z»  VMS*  p«  108»  par*  23^ 

with  war 4  *Attiho]ria«>4*  anhotiiiutotf  ior  /om^r  t^otd  'raqnirod**} 

it  io  y;OYU«i<d  titalioti  oiu;ir)t 

"iwLl  ti9«d«»  aortj^u^peti  anu  othar  la^iiirumanto  of  trrltlns 
alUah  are    iUthoiri«a4  to  ha  7acar4^»  a^ialI  taica  9ffaot  awl  ha  in 
ttffm*  fr«a  and  iiX\.i^x  tlia  tiae-  or  riling  the  a<-ina  for     eeordy 
nat  haX03f4^,f  as  '^o  all  'sx^iters  aikl  oiM^aquant  purob<%8«»r«9  »rtl 
^TJSJjaSI  aJLl  such  3aoda  and  titXo  papor?  cholX  h«  ad4ud4Kad 
aa  to  all  ouoh  er;jai;;a73  and  anha^iquvint  purohii<st}7at  jllt^Mnt  notleo.^ 
ttntll   Iha  oana  ahall  ue  filaJ  xor  record  •** 

In  S5  Il«  C«  L««  p*  33««  990«  124t  in  an  artiolo  on 

"BecordBf"   it  ia  suid  (Itolioo  onro}! 

"thd  intension  of  tha  aatt  raqnlrine^  d^odo  to  bo  ro<70j^od 
in  to  £#«ura  «uhe<»<;aant  pnr«h%9«r«  ani  InonaiMrmnoos  afalaat  prioY 
o^^ej^  cearejanoea  <ifStA  jTramitXqit  inevBid»ranooo  t     sAnd  th9retoro» 
«h«n~a  pamoa  hae  notlco  of  a  i/rior  eoareyanoot  it  ia  not  a  c^'orot 
eontayaooa  by  which  ho  eon  ho  preJndioed»  and   it  ia  an  oXaeiniaxy 
tulo  in  th^   cona'^rnotlOB  of  raeorain£  laws   th^r   ^o_L^^iL  ^^  >* 
yurncprdo^,  iai;fcra*adat  ia_  ociulrnlisnt  ^o  th*  T&uor Itk^Hoi^i^j,  with 
raoptfot   to  th^  person  haVin^  auoii  notroo*      An  tmracordfad  aaady 
aortgago  or  othor  iastrunont   ffle rtin^  the  titlo   to  lam]   io  y&li4» 
thn^rerore*  agalnot  a  sulieequent   vureh»«or  takia«   *i»h  kno<lo^^a 
lT..i*iyfSL.tl..^lif. .fSyitlj^?^  9^  ^^^  inatrvBMnt<*.     ^UlUiig  uaawroua 
aulhoriiioo  in.'luulln£  sovaral  Illioolo  oaoas*) 


-rt- 


att^   ^"  .       '    .  \  r^ 


«i; 


f.' 


^  i-tii;;  .•    .       .:  u>*r.4 ,i..I -   Jx'ii;  ^'t- .    ,^,i:.ii;£iX 


'It- 

I«  iSKtlaM.  ▼•  Cimty  of  P»#rlm.  If  111.  Ut»  f49t 
(d««U««  la  1855)  it  U  Midt     "Tiw  r««ordiaff  Mia»  tn  thm  ywr- 
9«s««  tf  laf«r»xtl«a  mmi  o«uityiMtiT«  Mtlo**  h«T«  Mt  alt«r«d 
or  atelialMid  the  rvlos  of  oqalty*  la  ral&tioa  to  oetaal  and  eoa* 
otruotiTO  not  loo »  by  other  aoaao  thaa  the  rvcordlae  aoto."     la 
''^hlte  ▼>  KlThy«  48  111.  S10»  511»  it  i«  oaidi     "It  ]»■  ttalfonOsr 
lioea  held   that  Kotual  not  loo  oad  a  kaowledgo  of   siMdi  faoto  aa 
would  aooeasarlljr  load  a  peraoa  aetlag  la  good   faith  to  aotaal 
aotloot  aro  «io  aad  the  iMie  thlag.       a  party  oaaaot  ho  pormlttod 
vlXlfally  to  ahat  hia  eyoa  to  what  Ilea  la  hla  patht  and  thoa 
eoaplala  that  ho  did  not   aoo***     (8009  alao*  Porlo  t»  Toaoa  4  feaa* 
202*  2501     isrjrla$a  T.  Kolly«  •»  HI*  609,   5891   Ao^M  I'lf  o.  la^»  Co^ 
▼•  ^oy^*  M  id.  202»  8541     ^gjjjgHJb  ^vS^SSifl^  ^^  ^^«  ^^»  ^^1 
2il^lk  ▼•  Q*y»al^*   382  id.   m9»  5«».) 

la  .  ood  ▼•  mr-  Wilr  ?frtfli  1^  ^"L**  Bvp**  ^^>iA»  (Oallf  •) 
p#  110»  115*   It  la  aai4i 

*T]M  phraoo  *800d  faith*  feaaralXy  iaporto  look  of  aotioo 
hy  a  pwrohaaor  of  o^altlos  of  third  parti oo*     la  Bo«rLer*a  Law 
Motioaayy  a  hoaa  f ido  piirohfcaor  lad  efiaod  to  ho  *oao  tdw  haya 


proporty  of  aaothor  withoiit  aotiea  that  ooao  third  poraoB  has  a  rifirt 
to»  or  iatoroat  1b»  aaoh  property*  and  payo  a  full  aad  fair  priea  for 
the  aaae  at  the  tlM  of  auoh  purohaao*  or  heforo  ho  hao  aatiee  of  tho 
elaJja  or  iatoreot  of  auoh  other  la  tho  property**   *  *     Tho  genoral 
rulo  la  that  a  parohnaer  or  lae«iid»raaoor  with  aotioo  of  tho  oqultioo 
of  third  peraoaa  cannot  olala  tha  proteetioa  afforded  to  purehaaero 
ia  ffood  faith*     To  hold  that  a  p«crohaa«r  or  iaouakraaoer  with  auoh 
kaowledca  ahall  prerail  heosKae  it  appearo  that  auoh  puroh  ear  or 
laeuaflirajaoor  had  no  latoatloa  of  defraudiag  tho  heaeflolariea  would 
aorre  to  opea  the  door   to  the  porpetratioa  of  fraud*" 

Xa  aupport  of  the  ahoTo  4th  eoatoatioa  of  eouaael  for 
eoatplaiaaat*  they  elte  the  d  eoiaiMW  aad  holdlaca  **  fftlMUlBT  ^' 
ghderwood«  90  111*  App*  180*  151«2  and  aiohaaaji  ▼•  staatoa^  251  111* 
App*  442*  451«8«       wo  does  th«a  pertiaoat* 

la  Tiew  of  the  n^uthoritioa  referred  to  aad  oeaaideriag  all 
of  the  erldeaoo  aa  ahore  oatliaod*  we  are  of  tho  opiaioa  that  there  is 
auhataatial  Merit  U  all  of  ee^plalaaat*a  eowoala*   fawr  ooafceatioaa* 


,&.^  t&5«  *xxi  uti  «aJUaw^ 

aft  &;l^a«1t  dmstt    >©  ®^ha<x**^i£3*  a^  ^«»  *ai:*t«i  X«.<|^»<'"*  <>iwSi3   .bXaisi  fj'»»rf 
feei-^iian&pq  »-rf'  *^sflj*^v  *iiiBl4i*>  ©ssat*:  «fd*  fee«  »i*©  «"i®  ttj«i$#0 


■»»*.■«..•  ii?»(v«::; 


.t.„. 


iJDfJ 


«,^ 


'<f^.t 


fcit.' 


tktit  mdttr  til*  •TldQso*  and  th«  lav  th«  wttlMr**  findlac»  mmk 
r«o«nwai«lita«  wvrt  fvllj  jvatlfUd*  that  thm   e«ttrt  •rr*d  la  Mt 
follo«la«  •iild  f  ladinc*  <Lnd  r«c«m««dfttl«iui  a«4  la  a«t  •atsriac  a 
d«ore0  of  forseloaura  In  faTor  af  eoaiplalnaBt  as  yrayad  f«r  la  hia 
bill  and  la  tha  aaoant*  ae  faaad  la  tha  aaatar'a  rayert*  laoladlag 
hla  feas.    a  fnll  to  flad  la  the  praaoat  record  aiqr  aTldaaoo  9t 
fraada  oollusioa  or  eoaoaalaoat  on  tha  part  of  aajr  holdar  of  tha 
#M0O  note  or  the  Mortoa  Aroro  isaak  la  tha  failara  to  haro  aalA 
oaooad  tmat  daadt  h^rala  aoaght  to  he  foroeloaad»  raaordad  wlthla 
a  ahort  tlao  aftar  it  mta  axeeated  and  dallyaradi.  ^a  think  that  tho 
faot  that  auoh  r.'-cordfttloa  yi«»s  dalajad  f«r  a  OMiaidarahlo  porlod  vao 
tha  raeult  of  naro  laadTortoaoa  or  pooelhlo  oaralooeaoao  on  tha  part 
of  an  agaat  or  aipoato  of  tho  hahk*   hllo  it  is  tho  lav  la  thla  stailt 
that  tha  report  of  a  aaater  oa  eoafllotlag  aridoaea  lo  aot  glTaa  tha 
saM  of foot  ao  tha  Tordlot  of  a  Jary  la  a  eaaa  trto4  hy  a  Jar/»  aor 

tha  mm  volant  that  la  giroa  tha  fladiago  of  a  ehaaoallor  wha  oooa 
the  wltaoeaas  nad  haara  thaa  toatlfyt  it  lo  alao  tha  law  that  "la  a 
oaoa  ahora  tha  motor  hao  oaoa  thff  w^  taooaaa  ai^d  ol|»,«rYad  tha<  ^  imntT 
fffd  4oaoanor  uhll*  tostlfjrlag.  tha  f ladlag  of  facta  aado  by  hlM  io 
ontltlod  to  daa  wolfht.*  (&attfffjf  ▼•  Motto ^i  239  lU*  Me»  993*  aad 
oaaaa  thora  el tad* ) 

For  tha  raaaoaa  laitoatod  the  daoraa  of  tha  olroult  aourt 
of  ::'apteitt>ar  S2»  lOSS*  dlMOlaoiaff  ooaplalaaat*  •  bill  to  foraolooa  tha 
•aooad  trmat  dead  on  tha  praalsoo  la  aaotloa*  la  rareraad »  aad  tha 
oott*t  ia  reaaadad  with  dlreetloaa  that  a  foreelooaro  daoraa  ho  aatarad 

la  faTor  of  eoaplalaaatt  In  ao«ardaneo  ^Ith  the  prajar  of  hla  blll» 
tha  fladiacs  and  r  oeoaneadatloas  of  tha  aaetar  aa  eoatalaod  la  hio 
report  aad  tha  vioivo  harala  aaprooeod  by  thlo  ooart* 

aiTKnggD  AH)  raoiuxsBD  ^ita  nm^ctiom* 

i;.oaBlaa  aad  salllTaa*  Jl««  ooaour« 


0^  rti   ©j*Tt»  itv^.'.   ««f>   i».  ,        '  ii%mi  %iti/^  Ot^li'  »«ol4«fc«r«aM»»«« 

»sSv   i-?  x<ii»Xa4  TUB**  '^^  irM'<:.  9)sL^  ea  iftimS^v«»»tsQ''  '?»  aeiiiwix^o  il^tcs^ 

aMii-^  bMif-:^o««  «b*»5,0je»d««:t  -^c-  Qi   #ft;;f««fe  sifis>'ai»«?  fl>««>fe  J«ul#i^  Irro#«« 

tt««  |}oi:-?(!f<i^  Ki(^«:t*M«i*i                !  fejg-'^ie?)  ai^if*  is<&i.4jtflH«"^'^t  jd^eiss  -Jwrf^  ^sa^ 


S7B10 


PlftUtiff  •mi  ^fp«ll««» 
lIlMt   mi  TXCTOH  R. 


Af^ALTIiQa 

eooiT*  ooQK  comrrr. 

27  7  I.A.  610^ 


If).  .^.  I  Diva  imrjtm  snimxi  usbXfWM  «  opi!fzoi  of  tbr  eeerr. 


la  im  ft«tloa  far  tfnaagas  far  par»«aal  lajurlas  ra««lTa4 
^  pinlallff  la  suBi  fttttoaoblie  aecld<»ai  ahartlj  b9far«  8  o*eXo«k  la 
tiM  afiarwiMi  of  taasdajr*  iH»e«»a(b«r  SSt  l^Slt  %h»rm  «»•  a  trial 
Ibafora  a  jury  dorlag  ;?i«p%ttiiMr»  IMS^  r«oult»lag  la  a  T«rdl«% 
fladla«  batli  <l«faadaata  galltr  aa4  ae««a»lac  pXalailff**  dMnc** 
at  |8»000*     Oa  Oata^ar  2lt  193  t  aft«r  oTarrallac  wxlaaa  tmr  a 
■a«  trial  aad  la  arratt  9t  Jadcatatt   tli«  caiart  •atar«4  Jadcaaat 
aa  til*  Ttrdlat  ia  ikat  saa  a«alaat  tiM  def«a4«at«  jalatlj.     Bj  tlw 
prasftat  app«»l  tf  tlM  vollanaa  ftXavatav  Ca*»   (haraiaaftar  anllad 
Uw  ia.«v«tar  ca*)  It  la  «aa«hl  ta  r^rarat  tlM  iadgaaat. 

Plalatlrf**  daaXaratlaa  oaaalatftd  af  faar  eauatd*  taa  •f 
alilata  vrm  aaaadod  ti^^fara  tiM  trial.       la  tli«  aaoadod  flrat  aamt 
It  Id  allafad  that  da  tlM  day  aaatldsa^   Bha  aa«  valklsf  U  aa 
aaatarXj  dLr«etlaa  mloag  ^vad  apaa  the  aaatk  oraswwalk  mt  Bcrraya 
artaad  (a  atract  ruaalaf  eatat  aad  aaot)  la  Chlan^at  at  Its  lat«r* 
•««tlaa  altta  Vartli  Aahlimd  HT«tna«  la  atra  t  ranala«  aarth  aiiii 
•aath)*  aad  «a«  at  all  tlaas  la  th«  «x*r«lM  af   ^aa  aara  far  Imr 


otzft 


♦»*JLJbws<H*    *^«*    'ii  •■i'Sft*«*  • 


»v 


01  B.A.I  t  V 


irJ#l.»fft/^,>  ; 


i!  'J-   1^  ?t  St: 


okti^iti 


tii 


initri 


•'<*»  I  •  «>f«j 


rs--- 


-•4'^      .■"^rl.-^;   'S 


IMk    19  T    Cjit^^    »«(<•     ;«    c 


'ct.%    «  ,A#lf#tiA 


•mi  w.Uljt  %h^%  th»  ilmrmtw  0««  *ymu  la  fM«M«l«i  •t  ««air«I 
•f  fta  «iit«a*bll«  tlM%  ««•  %]i«B  MM   ik«r«  b«lM^'  «lrW«a  kj  Vlttwr 
B*  Aatf«rMMi»   lis  duly  au  httrix«4  «c«i%  aai  Mrrwit  la  ttet  ¥«lialft 
la  •  ••ttth*rl/  (lir««ti«a*  «l«lg  tM  upon  titU  fcrth  ^alilaad  ar^aMf* 
tWnt  aftld     a44r«ioa»  "ia  tiM  •MDr»«  iif  hl»  •apl«ya«at  aai  mm  •««■% 

•ataaaUll*  thftt  il  raa  a««tatt  mmI  •▼•r  pl«tatirf  aa4  ka«ok«d  Iwr 
do«a  upon  th«  £r«uad  or  pavcaMitt  wh«r«lqr  ah*  safrarad  •«7l«M  •■! 
9«nMa«at  itijux'l«s»  vU*     la  ilw  —mmnA  cmm\  it  !•  QlMTivi^  that 
AaAwiMt  "ia  th«  c»ttrs«  «f  hia  Miplftyaaat  aa  a^aat  mmA  Mrraat  af 
tlw  sx«Tft%M  c»»,*  ••  vilfulJLjr  aad  ««at«alj  "natf  witli  MMh  r««ia«»» 
ladiff«r«at«  t«  ftMi««4««a«*«a*  •parat*^  tditf  auumad  tb*  attiaatbila* 
at  a  hitflu  aad  daagaraaa  rat«  9t  ap^^d*  that  It  tmn  agaiast  «ai  arav 
plaiatiff,   ata.     Xa  tlia  third  e«imt   tha  giat  •/  th«  aagllgaata 
elt  rged  la  tha  aparatlan  of  tha  wutoaabila  At  m»  axe«a»lTa  rata  tf 
ap««d   la  a  rastldaatlal  dietriat*  eaatrary  ta  the  atatata*     Xa  tlM 
faurth  aaaadad  eouat  tha  ehnr#a  ia  tha  a«clic«at  Tial«»tiaa  af  a 
partlealar  atatuta  aat  favUit  '«  air  lac  l^lM  •paratar  af  a  aotar 
Yahieia*  apaa  Ar-proAGhlag  a  paraaa  aalldac  «pMi  •'  alaac  a  pylhlia 
ki«Jwa]r»  ta  glTa  w^ralag  af  tha     ppraaeht  aadt  if  aaoaaaavjr*  %• 
atap  t>i«  "rahlalat  ai««     Ta  all  at  th«  caunta  aaA  dafandantt  hj 
tha  aiUM  attarnayt  fil»'   a«p*trata  plaaa  af  tha  ipanaral  iaa«a»  aai 
tha    Xavrntar  Ca«  fllad  a  apaelal  plaa  af  naa-a«aarahip»  aparatiaa 
ar  aaatral  tff  tha  autaaahlla* 

Oa  tlM  trial  plnlatlff  ««s  a  vltaaaa  U  bar  aaa  babalf  • 
9ha  ffa?a  bar  varalaa  af  tha  a«  Idaat  aad    'a  ta  tha  ^aofaatar  «« 
aataat  af  ha^  iajarlaa*       Thraa  athar  vitaaaaaa  t^atifiad  far  hm 
aa  ta  tha  aaeldaat*     tmr  ataadlac  pbjsiaiaa  at  thn  Sdcaaatar 
haapltalt   ta    hlah  itha  vaa  tafcaa  laa^iatalj  aftar  tha  aaaidaat* 
Alaa  sm.w  ta»tlaaay»  nad  ha  Idaatlflad  e«rtaia  ii-ray  plataraa  «hi^ 


►4'vss' 


■  C'.",j  iS^t^ac 


■n^t    I  ■;    ■*«?    #»•■?.▼.«( 


iH  •-■'  *  v> .  i^'  -  ij^     %«i  i.-n.ij,t~>  . ■»    -  i(  i:  .;  i 


w«v«  fttfalli*^  la  •▼id««c«.        lAiatiff  •!••  •&1X«4I  ata  b«r  «!(••••» 
AMlfli  0«  -«i»r«oa  (avi  rttl«t«tf   %%  d«f«ai*at»  Vi«%ar  it*  Aadaraaa)* 
««er«i«ry  ttf  th*     l«T»i«r  C««9  mm  «]m  i»tf  M«a  aaliptvaaai  ^ 
plalatif  f  %•  ¥rlat  la  fth«  1i««to  aatf  r«*«rtf«  *rttl<\tla<  f  tlM  ^a^*/* 
amt*  0f  Vlet«v  »•    '««9r««B  ia  thm  o«apMy«     Ha  «xiabl%4»d  tli«»a 
r«««r«lM  aad  i««tlfl»4  «t,  <r«a»14«r«¥I«  l«airtli  \fth  9m  41r««i  aaA 
•»»»»  I  ifiwl>«»l»a«     yiot«r  K*  mAmrtm  %m»%Uim€  ia  HU  •««  iMhalf 
•a*  ftX««  Ui  1>«ii»Xf  of  his  ««^«f«aitta«»  tha  B.I«va%«r  ca**  Mii 
4«f«Nlaat»  exCLlMl  a«  %hmit  witaaaaaat  lartsr  ir^aattaf  a  i>c>li««  off l««r 
aai  Ilk*  ««•  *%  iHa  haafliiU.  slieri];/  aftor  (Im  *«ci4«a»«  aad  ciirfArti 
.^MiaraMit  a  ■«»  «f  Vl«t«r  B«    jii«raaa*     T]i«  tva  4«»f»itdAats  vara 
r«pr«s4mt«(t  «%  ^iM  irial  kjr  %ii(»  mmm  K»%anMtjr«     >%  th*  oaaaluslaa 
•f  plaintiff**  cvUmm**  mt4  agaia  a%  ika  «I»m  af  «ax  tlM  «vl<f4iM«» 
tf«fM«Mii«  MTarally  aova4  f«r  «lra«»«d  Tordlots    a  ihair  favor »  tal 
tiM  ao»i««o  war*  d-aiod. 

di  %IM  BBr«»«ni  ajKpoia  tiM  i^arlneljpaX  eoat«n(loa»  aado  fegr 
oaaaaol  for  %Imi  ^«Ta*ov  Co*  fta  *  ffrouad  far  th*  r«Toro(a  of  tka 
4tt48»Mi»  ia  la  otttooiAnoo   that  Uio  maooairadlototf   tootiaoaj  of 
vitfvov  t^*   'adoroon  «Ad  thmt  of  AdoXyli  0*  Aadorooa  (plaiatlff**  wit- 
aoafli)ff  aapylanMitat  by  a  ««rl«ia  vritiad  or  "tlao  iiokai*"  dlooloo* 
itoat  Vletor  X*  Aadorooa*  ftt.  tli*  ilao  of  Ui«  aocUoaftf  aaa  ao%  drlviac 
tlM  Rttioa^llo  ao  a  oorviiai  of  ^1m  Elovatar  Co*»  or  thoa  *(»tla«  vlUUa 
thm  ooopo  of  hio  oaploTaoat*  toai  oa  ilio  vmmir^xj  was  drlviag  Mo 
ova  MiiooMiiUo  oa  ui  orraad  of  tale  o«a*  wiioU/  dlsooaaootod  «i%M 
oaid  oaipiojraoat* 

tlM  toa%lao«}r  of  ylaiiUlff^o  oliaooot  AdolpH  c*  Aad«rooa» 
io  ia  •a%ot»aoa  that  ?l«tar  K  *  Aadorooa  a&a  eaplofod  at  iatorraU 
hf  llM  iloTniar  i;o«  to  aako  T«p»lr«  oa  ol^Tatoro  %oloa«iaff  to  !%• 
Ottotoaoroi     Uu^t  lAoa  o^liod  apoa  by  tlM  Tl«Ti»%*r  co*  to  aalto  oaok 
r«p«lro  la  dlf format  pa»to  of  tlM  olty,  Im  did  oot  ooa«ti»oo  darlat 


••rt.j    "»•  ? 

11*;  :.«    K-'.Ja    «i'«1    / 


r<i       ■■  ri      .'   IMS.''       i-  if' 


*  ««'j'trl>r. 


r?!--     »r«HJ:j&a>   ««i^ 


;r*v^--' 


nia»hi 


i>J'  -ii»i    V    *    5    -'        -i.*!-* 


jia<w  tHi#*««in»of%i: 


!«;    I#   «<%»ilt   Mil 


CO   ft-: 


tlM  4«j  mmi.  ••BwciaKii  at  mi«ht|   ikat  •Mwilaas  hm  •«■•  t«  th* 
f— ftiy't  tii^y  •ATly  la  th«  «orai««;  t«  la^tttir*  if  th«r«  *a«  a^y  work 
f«r  ht«  iluii  4«ji  thA%  ••iMClMis  1m  was  i«l«ptiMi«4  «i  kla  koaw  t«  #• 
Mli  MMl   laHMdlaialjr  <•  a  vayair  J*b|    thai   la  fc»lac   t«   »)M  ylaac  vImt* 
Um  j«li  waa  hm  mmmmiimm*  aaad  kia  •««  aiita«a)»llai  tK^t  la  daiac  aajr 
jab  thm  om«p«ay  fumic^had  aiMI  faid   far  all  aaeaaaajry  wlra  aad  aiMr 
«*%arial  aai  aijalpnaai*  aJUak  wf  aauAll/  eanrajad  la   iha  i»X4m«  kjr 
tra«k  awcmd  ky  tka  eoaiyaiiyi   tlMi  ka  waa  a«  axyarlMMad  mm  la  M'^klnf 
rapalra  aa  alviratara  wkara  troukla  had    d^valapadt   Uu%  ika  anraa^a* 
mmk%  with  hUi  waa  that  wkanarar  tka  o«Bt|way  waatad  a  aaa  tt  ga  aat 
Oft  n  rapalr  Jak  far  t«at  tkraa  ar  flwa  kaara*  ar  Xaagart  It  ««ttl4 
arraaga  ta  s«a4  hla  ta  tka  Jabf  tk»t  ka  waa  paid   far  kla  tl»a  at 
ragttlar  ar  aTtrtlaa  rataai  tkat  ka  alwajra  aaiAa  a«i  a  ''tliMKtie^at* 
far  tka  wark  4latta  ky  hlat  aatf  w-^a  paM  onea  a  v««k  oa  tka  r9r^>lar 
jpayrall  day  far  Jaka  daaa  ky  kla  durlag  tka  ««ak|  m»A  ikat  aa 
7»aa4ay9  laei^ikar  Zk,  1991,  ka  4t4l  aa  vark  far  tka  oaajMUiy  uatll 
ftftar  4t90  p€m»t  wkaa»  at  tka  aaapaay'a  wall  k«  «aat  to  tka  Illlaaia 

tklatla  Clak  la  Ckla«fa  aad  did  a««a  rapalr  «ork  aa  aa  alsratar 
tkarat  imr  wkUk  ka  aada  atit   tka  aaual  tlaa-tlakat*  ^ad  nftarwajia 
waa  pailtf  ky  tka  ean|Magr  tmt  tka  warii.  daaa*  at  arffrtUia  rataa,  aa 
atatad  aa  tha  tletet*     tkla  tlokat  (latrodaaad  la  avldaaaa)  dlselaaaa 
that  avartlaa  aark  laoliMtaa  «ork  doaa  t^ftar  4t;^0  jfwu  <HI  aay  <l«gr  aai 
aat  11  a  too  «•»•  tka  falla^la<;  day*  m  as  iaadaya  9t  holldaya*  ar  aa 
fiatardajra*  aftar  12  a'claak*  aaoat   tkat  aartala  repair  ««rk  wan  daaa 
ky  Vlatar  f •  Aad^raaa  far  tka  caapaay  at  tka  Athlatia   "Ink  (m 
smt^mmx  82»  1931,  aftar  4i30  p*a«|   tkat  ka  aarkad  3-l/a  kaara  aa 
tka  Jck,  f9^  wklok  ha  aakaaqaaatly  waa  paid  t  ha  aua  af  tO,  ky  tka 
Slaratar  Ca*»  plaa  a  akarfa  af  SO  aaata  twr  9mTtmx9m 

tlM  taadaaay  af  Vletar  v       adaraaa*  aa  tka  «iuaatiaaa  at 
kla  oacXigaaaa  aad  pl&latlfC*a  oaatrlbutai?  aasligftkca  at  aai 
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ia««dUt«l/  li«f«r«  ill*  ««cU«Btt  !•  u  rflr^ci  coa  liei  witli  th« 
(••tljBoajr  •!  plalatlff  and   h%x  «iia«S8«s.      .a  the  qu«»tiMU  •/ 
tht  •fttvTO  of  His  «apl«jrB«ai    <lUt  kht    vl«T»%«r  Co  *  and  vhvthar  ai 
ih«  ttaa  Iff  th«  a«<?id«at  ha  waa  aaiiaf  wlthia  t»b«  aeapa  tb«x«af  aatf 
aa  Ita  1iuala«a«,   ar  aa  a  alaalaa  •t  Ills  aaa  whaUjr  diaoaaaaotad  wlUi 
aalA  «ipXay«aat*  Ma  una  oat  rad  la  tad  taallaoAJ  «aa  la  aaliftaaaa  aa 
fallawat     That  ha  TayaoaalXy  avaad  Iha  aataaaalla  that  ha  «as  drivUff 
a%  tha  (laa  af  tha  aaeldaatt  ^hat  ha  had  parftlnijj  paid  far  it  altk 
Ilia  ava  faadai  that  tha  li «a«aa  w«a  la  hia  aaaci   fia^  ha  paid  fax  all 
i»aallaa  aad  all  naadad  ta  tvm  It  aad  far  aXI  athar  axpaaaso  far  ila 
■aiataaaaea  aad  upkaapt   i^lutt  tna  ^^lar^itar  C9»  had  aa  lataraat  la  i%| 
that  aarljr  ^a  tha  ataralaa  af  oae  -i^ar  S^,  1931,  ha  laft  his  ha«a  at 
itlt  w^jraa  ■traat*  chltnga*  and  ««at  daaa  tami  -^o  tha  Xlataiax  Ca«*t 
akap  ta  Inqalra  if  thara  ware  ivasy  Jaha  far  hla  to  dat   that  apaa  halag 
iafaraad   that  thaza  aaa  aat,   hm  raturaed  to  hla  kiawi|  that  hla  aaa* 
ciiffardt  vaa  dolac  axtra  haltdaj  vark  ^>t  aaa  of  tha  ^laata  ar  ataraa 
af     aajra*'  aabttok  &■  Ca*t  and  '■^&&  daa  ta  »xrir«  thara  at  12  o*elath 
aaaai  that  hla  d  u^htar  had  aa  aai<aMC«Mat  at  wtathar  aaarhy  placa 
ahaat  tka  aaaa  tlaa;  thut  ha  drara  hath  la  hla  la^aaahlla^  aad  aftar 
tm  liad  takaa  hath  ta  thair  raapaotlTa  d«atlaatlana»  ha  than  at^rtad 
ta  ^i^e  aa  'aa  arraad  af  my  wmn"  ta  irat  a  Chrlataac  traa  far  hla  hooM 
ahleh  ha  had  nlra^dy  arrancad   ta  parah'^sat    ■he.t  on   »ha  nhy  tha  aeal- 
daat  happaaad.   thnt  ha  taok  plalatlff  ta  tha  *«:dfa«atar  haapltal   la 
hla  aataaahllai  thfit  ha  ««k»  arr«at«d»  v«a  takaa  ta  tha   :^ua£ardala 
faXiaa  StatlMS  aad  latar  ral«-«ad  apaa  (glTlae  ^aadf  aad  that   la  tha 
avaalag  anaa  ha  arrlTad  haaMt  ka  faund  a  talapLaac  aalX  fr«i  tha 
KXavator  Ca*  far  hla  ta  ga  lak^adUtaXy    to  tha  illlaaia  ^thlatla  ciah 
aa  aa  aaargaaoy  jatoi  aad  that  ha  want   thara  aad   *arkad  ahaut  a-l/8 
haara*  far  vhlah  ha  aada  tha  uaual  ah&rga   far  ov«rtUi6  work  aad 
atthaaquaatly  raeal  ad  payaaat   thorax  ar  fraai  tha  ^Xavator  ca*       tha 
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mi 


.litiAU   i»tit    '■■Igik 


t«ttlaM3r  •#  tlM;  wtlne«a*  Ami*  Cllff«r4»  ••7ro^«rfi%#4  hla  a«  i«  His 
Mt  worki«ff  dvrtair  the  «•»!««  •/  JP»<trtHy  tSM*  mi«  as  t«  lUa   takUc 

hlM  »•  :^»ni  T^^abnek  A  Ct .  About  aawi  mt  ihmX  tfaj* 

U  vlw  •f  ftll  tin*  cvUcaa**  aad  tnrtioalArlj  tte  aartls* 
p«%«4  t««ftt«Mi7  •'  ()&«  vltn»SB«a»     dolpli  C.     ad«r«Mi  aR<l  Vlot«r  M« 
AMiarMSc  «•  AT*  of  ilio  opinion    kni  iko  ^^lorater  ca*  ia  ia  no  wiqr 
liakla  nad«r  tht  1»«  ta  roepaad   ia  daiAfto  ia  plaintiff  far  Ite 
lajttriaa  «he  r«e«iira<!  ia  iko  aacid«at»  aad  ikat  i2ia  JudciRaat  ««;«iina% 
tka     ivratar  ca.  aaaaat  ataai*     la  falaa^  r*     taia    JUlaa— yactary 
l£jUUtJI*  S4X  Ui.  Mt,  39%»   tt  ia  aald   UteXiaa  Mra}t     "Ttoo  c«n«ral 
jrala  iat  (kat  «a«  ^ho  iit  iajurad  ky  aaatkar'a  aagXlgvaaa  «as%  jnrmmm 
kia  raaiady  afaiaat  tka  paraaa  akaaa  Aa«licaaa«  aauaa4  tha  injury. 
kai-a»  kaw«v«»t  tka  ral&tian  af  aaaiar  aa«  aorraat  axiaia  kativ«aa 
Ihm  faraaa  gailty  af  tka  nagligajiaa  and  anatkar  tanikt  ta  ka  kald  t9w 
Ui«  rooaliikf  dnaagaa*   tho  naglifoaea  af  tka  aarvaat  say  ka  iapuiad 
ta  iha  aaataTt  and  ha  nay  b«  bald  Xiakla  for  tk<»  roaalttag  diuMiraa 
j£  tk«  a^nranl  failty  af  iha  nagXiganaa  aaa  al   cka  (iaa  n^„a»ikg  in  tkf 
aaatar*a  kwainaaa  and  wiikin  %k«  acapa  af  kia  oaplayaant.     Oataida 
!!!•  ••fjHLJ^^hU  fis^ityianl  iJl*  8»nriMiOjj8.a„!BM|k„a  atranaar  ta  k^ji, 
mf>ty  ftff-J«L>il?ff  JfrilUr*  iS««»  •^••»  Jakanaa^  T.  JjanftttB 

Printing  ca»t  263  111.  83d»  24  :>|    Bgs^  y.    -tTiUTTTI  '^f  m  >^  ^^1^*  a»»« 
34d,  364|    MsiA^*  iiiJkiit*  <**  'M*  '!'0*  icaiif.    pp.)  ajid»  sat.)    m 
Ika  eitad  £a|»|gafll  •*•«  ^^  ^*  aaid)     "if  tka  •«jnr«at  atap  aaida  trmiL 
kia  ■aat«r*s  kaaiaaae  fa*  aaaw  ynrpaaa  akaUk/  diaeoaaaata:^  witk  kia 
•«93lk]nBimt  tkft  ralatiaa  9t  aastar  «i  i    »<»rTaat  ia  suapandad.     tka  aat 
of  ika  aanrant  aurinc  tuak  latanrmE    ia  n»%  ta  ba  akr^rcad  ta  kia 
■aat«y •* 

«katkar  ar  nat»  maAvf  tka  coafllotiag  «vidcna«  aa  ta  ikn 
n«glicana«  •f  Yiatar  F.  Aadaraan  aad  aa  ta  plaintiff* a  entribatary 
aagllc<Hi«a  at  and  '^•t^Tm  tka  tiiM  af  tka  aacidaatt  aaiA    adavaas 
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a«iW-  •  ^•.?«*iit'9'-  fan 
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■^■•^ftr.'-iB 


-7« 

•h*«Id  b«  kmlA  lUlil*   v«  ranj^MM  la  d«ia»««a  f«r  piAln(iif *■ 
injur !«■  !•  »  iwii*'   alNHife  «iil«k  ««  aKyrsas  tt«  tpinloa  «t  ihi« 
tlM.       (r>««  Frcxli^jif  ▼.    ^^llt^T^■■  ^^  ^U.«  ^p».  fS*  100.)     B«» 
•▼•n  thou£:li  il  MMld  )»•  h«X4  uaAer  Dm  eTltfi»a««  that  awU  /-aiTMS 
wns  lAfnllx  Iiabl«  for   plalailff *•  4aJMff««  tte  pr«s«ai  Jiule««Bi 
entuiat  ttantf  tTan  a»  t«  hla.      ili«  jtt(te»«at  is  a  joint  ono  oc«liui% 
hln  Mi  the  F^XitTAtor  co*t  mmI  a«  aooli  U  n  unitt  and  ao  tt  auoi  >o 
roY«roo<!  a««inot  ihm     Iwntor  c;o.,  tt  auot  aloo  %o  r«T»rootf  mo  t« 
htn.     (Jlfoaa^i  ▼.  ^iJ.j(ii.  Xd  lU.  tl»  «et  -Soymony  t.  yjehoaNloon 
liMlilBfiLiJu*  ^^-6      ldo77,  Ml     .^fSti  L^tio  «XoY>i»4  B*  Co«  ▼.  gport^ 
ai4   U.  us,  4e«|     fclT^V,  Cki»n«i,  «t«,   K>  Cq..  k««   U.  21«, 

GM^loint  to  »loo  ando  of  tko  glTlag  ^y  th«  co«urt  of 
ooYtota  InotmotlftMi  offorod  ^  plaintiff »  upon  the  ground  that  oa^li 
m  off  Oct  dir«rct»4  «  YorJiot  for  plala  iff  aa4  4id  not  inelndo  all 
tim  noeoooory  olononto.     ta  our  opinion  ooim  of  thnoo  in»tnictl«w 
ayo  orronnono  for  tho  roaoMt  otatod»  ^ut;  ao  tMo  oaeo  nay  W  trlotf 

'agnin'^aiwo*  VA >»oT'  t-. .miHTTo nw-mo'-  gply-ffi f  imi iioni^  aad  ao  tho  orrov* 

oon^lalnoi  of  probnbly  will  nos  bo  ropoato4»  it  io  annoeoosary  for 
ue  t;o  diR«uso  tho  inotnitftloaa. 

For  tlio  r«ftOOaa  l«dio<itto4  tho  Jndgnoat  of  tho  ouporlor 
eoart  of  Ootobor  21,  1953,  appoal»d   fro««  io  rororoo^   and  tlio  owitoo 
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ftlflBKL  MOttbJr* 

C««plalnant » 

80L*  E.  OUAIV  •t  al.» 


»83XS  SOLOHOVf  SMovtrix 

Cr»tB«ooapl&liuaiti  MUl     ppallant* 


»•  ^ssiijxxo  juaTxcs  (mimxf  satxvmjD  zn  opimioi  of  ths  coirt* 


^77  I.A.  610 

APFBAL  TRQM 
CIECUir  COURT, 

COCK  coovrT« 


en  WflfTtnlNr  S|  1931 »  Sfumcl  0«oduui  fll9«  a  lilll  i«  tnr*- 
•!•••  a  riTat  trust  daad*  •xeeut^^  aad  d«l Wared  by  i'>ol  K*  Qraff  and 
Id«  R*  draff •  hi*  «if«»  an  Deoeabar  31«  IsaT*  canTeyiog  to  tha 
Cbiaac*  Tit la  %  rruat  Ca*»  ac  truataa*  o«rtala  iaprorad  prealsaK  la 
Caak  comity*  kao^m  ^^s  Lot  4  la  a  eartaia  roeabdtTlaioa  and  aloa 
kaovtt  as  Xa*  4009  waat     aoaerolt  road*  cMoaco*       Tha  trust  daad 
«aa  glfaa  ta  secure  three  aotea,  aggracatias  ISOfOOOf  axecuted  aad 
dallTerad  aa  said  data  by  araff  aad  wifo  and  due  respectlTsly  la 
tkraa*  four  a^  fire  youora.        Ida     •  Oraff  was  tba  owner  of   tlM 
prealaoa*  as  well  as  aaathar  Iaprorad  lot#   larAOdlatal^   bo  the  aost* 
kaaaa  aa  4011     aat  KooasTalt  road.     Oa  HoTOiAar  1S»  1928»  Oraff  aai 
wifa»   to  »99Wt9  tholr  note  of  that  date  of  ffO^OOOt  oxaeutad  and 
dallTeyed  tholr  seeoad   tru»t  deo«l»  oozrveylag  said  lot  4*  aad  oth«r 
pro;^rty»   to  the  Lake  v  kore  Truet  ^  ^Tlaga  3«usk«  as  trastoo.     Tha 
tiro  trasteos*   as  auohy  vera  aade  parties  to  e«ffliplaia«it*s  blUf 
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also  9tkMf9   ittelttdiac  Jotopli  a«lMM«t  *  ■■•kaal«*s  Ilea  elAlMUBi* 

On  S«e«ab«r  31»  1931»  it  appcariag  that  :  •lomm  Iui4  di«4  «i  Jvmm   A* 

1931,  priar  t«  %h«  flliag  af  said  bill*  and  that  hi*  widow,  Basaia 

Salaaottt  had  duly  'kmmm   appolatad  axaentrix  af  hit  will  and  iMd 

quallflad  aad  «a8  aatlac  aa  aitaht  aha*  1»7  ardar  af  etmr%$   aaa  aada 

a  party  dafMidaat  ta  tha  hilly  la  ll«u  ar  eald  3ole«on,  daoaaaad* 

tharaaftar  a«  Pahruarjr  1»  1932,  Ba«8l«  />alaa«it  at  suoh  axacutrlx, 

fllad  an  aasaar  and  laterTanlnir  pailtloa*  sattlag  farth  tlM  datalla 

af  aald  claim  for  aachanle^t  llMit  and  It  «at  ardarad  that  har 

aaawar  and  latdnranlag  p«tltiaa  etaod  as  a  oraaa  hill*  4ltar  aertala 

dafaadaata  had  haoai  dafaultad  aad  aftar  tha  laaitas  had  haaa  jalaad 

ao  ta  tho  ranalalag  d«faadaatat  th«  caaaa  vaa  rafarrad  ta  a  aaatar 

%•  taka  aridoaaa  and  report  hln  «aaclu»lea8  0t   law  aad  fact*  T)t$T9'> 

aftar  eaaslderahla  aral  aad  dacoaaatary  erldenoa  «a«  latraduaad  hafara 

hla.   His  report  wa»  axh  hltad  durlag  May,  1933 »  aad  oartala 

ohjaotlaaa  mmx9   praeeatad  tharata  hy  Baaata  Salaaatty  aa  axacutrlXf 

ato»t  aad  hy  oai9l*iA*at.   All  ohiaatlaaa  vara  ararrulad  aad  tha 

report  «•»  filad  aa  Hay  at»  1933,  aad  It  vao  ardorad  that  tha 

ahjaotlaaa  etiiad  »«  axaoptiaaa  hafara  tha  eanrt.  la  tha  reyart  tha 

aaatar  nade  the  folloalag  fladla^  la  partt 

That  tha  aataa  far  $20,000,  aad  tha  flrat  trust  daa4 
•eeurlag  ihea,  ware  axaeatad  aad  dallTerad  aa  Deeaidkar  81,  1927, 
hy  the  Oraffs,  wha  have  failed  ta  oarry  aat  tlui  teraa  aad  ooadl- 
tiaaa  af  eald  dead  hy  thea  ta  he  perfarsad  aad  are  la  d><fault| 
thai  eaaplalaant,  as  awaer  aad  balder  af  th«  natee,  haa  daelarad 
tha  eatlra  iadehtedaaaa  daa,  anauatlag  ta  4  23,650*84t  aad  that 
ooaplalaaat  ""has  «  flrat*  yaraaaaat  aad  axletiag  li«i  oa  tha  raal 
aetata  laralTadi"  that  the  aata  far  B0,ooo,  Rad  tha  aaeoad  truet 
daad  aecurlac  It,  vara  axaeatad  and  dellTerad  hy  the  Oraffe  aa 
ifareaihar  IS,  IfSBt  aad  the  Laha  ^hora  ?raat  k   r^Tlasa  Baak  la  ita 
ladlYldual  e&paelty  le  tha  ovaar  aad  haldar  af  said  aata  aad 
latereet  eaupaaai  aad  that  there  la  due  ta  tha  Baak  thara«a  tha 
tatal  sua  af  |d6,147*63,  whleh  "haa  a  tcIU  aad  axiatlac  SSI 


Ilea  ea  the  real  aetata  laTolTad,  hat  euhardiaata  aad  lafarlar 
ta  the  liea  af  eoaplalaaat •* 

That  Jaaaph  caloaaa  had  haea  eaca<ad  aa  a  c«aeral  hulMlac 
eaatraetar  la  ahiaa«a|  that  ahaat  May  Iv,  1930,  dturlac  hla  llfetlaa 
ha  aatarad  lata  a  -rlttea  eaatraet  with  3al  K*  araff  with  the  coa- 
aaat  af  Xda  B.  draff,  wherehy  ha  agraad  ta  "alter  aad  raaadal*  aaU 


i"0t  *«^*«   ■■'■  -'^w^  «iey»frfi*1t9b 

■.-.■;>,' ftcssiii  "*vi-  »£>'  uglier  v^jMa 


butldlac  vvB^d  by  Ida  R*  (Iraff  at  400f  ^ait  Bo«a«T«lt  R«adt 
'*out  an  apealng  la  tha  %rlok  wall"  botvaea  it  and  tlia  l>utldlac 
iRimediataly  to  tli«  waat  at  4011  ast  Kooaaralt  Raad*  far  the  auB 
of  C4400|  that  iM  aada  aaid  Hltarations  and  raaodallag  ani  coavlatai 
tlia  vark  according  ta  the  contract  oa  lereabar  2»  1930|  that  ha  alaa 
did  axtra  vork  with  tlM  approral  af  the  ?raff«»  aaouatlag  ta  vSOoi 
that  he  was  paid  ^1»000  oa  aecountt  and  recelrad  a  note  of  -ol  K« 
Oraff  la  tha  nvm   af  i30OC»  far  the  talimaa  dua,  oa  which  only  $101 
haa  haaa  paid  tharaoat  that  within  apt  tiaa»  an  February  9*  1931 » 
he  filed  in  tha  offiaa  af  tha  olerk  of  tha  eireuit  oaort  a  etataaaat 
of  hia  olaia  fa*  ■0OhAaio*a  lias  in  conformity  with  the  etatvtat 
that  all  of  the  work  and  Materials  furnlahad  and  dellyarad  ttadar  tka 
eontraett  incluaiag  said  axtra  work*  were  uaad  upon  the  preodaaai 
tmd  that  the  front  entraaaa  ta  the  praadeaa  at  a^ld  4009  ^>aat  RaosaTalt 
naad  waa  eliniaated  and  tha  present  front  entr&aee  la  thxet^rh  a 
passagaway  and  entrance  at  4011  /eot  RooaoTolt  Roadt  "thereby  impair- 
lag  the  raluc  and  use  of  tlM  aaeaad  floor  of  tha  premlsee  at  4009 
ast  Booaeralt  i<oad* 

*(80)«  That  tha  oonfttruotion  of  eaa  eatranaa  to  tha 
eeooad  floor  for  the  two  buildinga  has  deora^^Bad  the  aala  Talua 
af  tha  premiaaa  aa  aaparate  buildiaga*" 

"(ai)*  That  the  ctares  after  tha  ramodelllag  and 
altarationa»  as  nfarenaid*  are  vary  marrow  end  hara  a  limited  uaa** 

"(82).  That  the  expert  testlBany  offered  relatira  to  tha 
▼alna  of  tha  premiaaa  be/are  aad  aftar  tha  aakiiig  of  aaid  improre- 
tnentsf  for  the  purpaaa  af  detarmimiag  aa  aahanaament*  if  any*  is 
very  conflict ing*" 

"(23).  that  8^14  altaratiama  amd  ramodallimg  did  not 
enhanoa  tha  yalna  of  tha  jnramlaaa  and  that  aaid  lian  claimant  ia  not 
wiititlad  to  a  prior  lien  upon  the  premiBesf  or  any  Bttm#* 

*'(24)*  That  said  Beasia  Solommit  executrix,  ete*»  haa  a 
falid  lien  an  said  premises  far  the  total  sum  of  $3»879.12.'* 

"(85) •  That  tha  lien  af  said  Baasia  vOlamaat  exacutrixt 
eto.t  ia  subject »  subordlaata  and  lafarior  to  the  lien  of  coBq>lalnant 
under  tha  trust  dead  haraia  aaoght  ta  be  loraclaaadt  and  ta  the  li an 
af  the  Lake  ^hore  Crust  h  SaTlags  Bank." 


(27-31 )«  That  aftar  the  prap«txatioa  af  thla  report  a 
solicitor  was  aubstitutad  as  the  nolicitar  for  Besaia  ^olomaa  la  lion 
of  tha  ana  who  formarly  had  baea  actingi  that  ther<»Hf  ter  anid  new 
aalioitor«  under  laava  graatadt  oauaad  to  ba  introduced  tiurthar 
tentiaony  on  behalf  af  Baaaia  lialamani  but  that  thie  aaw  tastlmaay 
ia  not  sufficient  to  warrant  any  modlf lorition  of  tha  mastar*8  fiadiaga 
aa  abOTa  sat  forth* 

"(32).   ^   *   That  all  aaterial  allagatiaaa  of  ooapIainant*a 
blllf  and  aKondmentat  haTa  haaa  proToa  aai  smataiaad  by  the  vldeaaa} 
that  tha  a  ultlee  of  tha  eaase  are  with  oooq^lalaant  tknd   said  defeadaat 
(Lake  Shore  Truat  ft  Bairinga  Bank)t  as  aat  forth  ia  this  roparti  and 
that  t'.a  master  recomnanda  that  a  daaraa  ha  entarad  ia  accord  thara- 
with." 

After  a  hear  lag  bafare  the  chancellor  upon  tha  exceptiaaa 

to  the  nastar's  r$jpart»   tha  court»  oa  Koreidt^er  a,  1933»  eatared   tha 
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4««r«*4  afpMUl«4  tTwmt  i«  wklok  th«  oMirt  rrcrrvXvtf  all  MUttplloas 

and  ••MfirB«d   said  reyavtt  and  aad*  findlaga   In  «ub«t«atlaX  acc«vi 
with  thaM  of   ilM  aaetar,   lacludln^r  fiadlogB  that   (k)  tf  tlM 
rtJBOdalllac  ^o'lc  daaa  an  th«  pr«Blsaa»  the  •liiuiar*tlB5  af  tha  aid 
front  ontranaa  ta  Um  2ad  fleer  af  4009 »  and  the  yattlat  af  tlM 
present  front  aatran«a  tharata  through  a  paotAge  and   entranaa  at 
4011 9  "hae  lapalrad  the  r&laa  and  uee  af  eald   eeeead  fleer  of  tba 
::)reiil8ee  at  4009     eet  BaoaeTalt  Toadf"   that   (l)   *tha  oonetrttetlaa 
of  one  antra  nee  te  tha  teeaitf  fleer  far  the  tiva  build  inffo  "haa 
deerea.ed  the  aala  ralua  of  the  prealeae  ae  separate  bulldlngei* 
that   (b)  heeanee  af  the  uaklng  of   the  alteratlenoi   *the  ettree  are 
Tery  narrow  .vnd  hare  a  lialted  aaai*  that  (a)  the  alt«r«>tlens»  ate*» 
"did  not  eahanee  tha  T^Aiaa  ef   the  i>ramleeet  and  that  eald  Ilea 
clalaant  le  net  entitled  te  a  prior  Ilea  npan  the  preaieae  far  anj 
euMi"   that  (e)  eald  lien  elaiJMmt  has  a  valid  and  snhaletlnf  lien 
ttpea  tha  preadaae  "for  the  bub  9t  $3»409«  taffothar  with  later eet  at 
^%  par  anaam  fraB  MoToahar  2»  1930*  to  January  3«  1931  •  ea  $3»600» 
and  with  intereet  at  9%  par  aaauB  oa  $3»409»  fraa  Jamiary  2»  1931» 
and  «>97aS0  for  reporter's  eerriaast  ete*»  hut  that  aald  Ilea  **!• 
suhj«ett  aaherHiaate  mnA  laferior  to  tha  lien  of  cOBplalaaat  aad  tha 
lien  af  the  L^ke  share  Truet  ft  Savlacs  Baak«*       Aad  tkte  o««rt  KDjmxH 
AtfD  MfSKSKJI  that  If  the  defendants  t  •'  9«M  on%  or  Bare  af  thaa*  da 
not  pay  or  ea«ae  to  ha  paid  ta  eaaplalaaatt  ( Qaad—n ) »  vlthia  S  daysi 
tha  SUB  of  t25»759f3h»  together  with  iaterest  thereaat  aad  eaets  aai 
axpensas,  ate**  the  pr«aleae  ha  sold  hy  tha  aaater  la  the  uauaX 

BWuiart  ete* 

It  is  proTided  la  section  16  ef  our  present  Ueohaaiaa* 

Uaaa  A«%   (Cahill*8  i^tat..  19S39  Chap*  82»  p*  1769»  aa  followat 

"lo  iaeui*raaaa  upaa  laad«  ore&ted  h«fora  ar  after  tha 
nakln^  of   the  contract  under  the  pxoTlelaas  of   t.hi8  aot«  shall 
operate  upea  the  building  ereeted*  or  aaterials  fumiehedt  until 
a  lien  In  faTor  of  ths  persons  hf^viag  done  vork  ar  lurnished 
IBterlal  shall  hare  haea  eetlefiedt  aad  upon  Huastiaas  Arlsiag 
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%e%w««i  iaimrfiran—  m<  ll«i  •r  r! iters*  all  preTlowa  iBo«iibruM«« 
■hall  ^«  9raf«Tra4  (•  tha  axtaat  of  ih«  t.iIu*  of  th«  land  at  th* 
tia«  9f   Hakiag  of  tbo  contraot,  and  th«  lion  eroditor  shall  ho 
profonrod  to  th«  Taluo  of  th«  iaproreaoata  orootsd  oa  oald  paroBlaoo» 
' nd  tho  cottrt  shall  NBC^rtaiB  tj   jury  or  otho^wiaOf  aa  tho  oaao  aoj 
roquirot  what  proportion  of  tho  proceodo  of  < ay  o^lo  shall  ho  paid 
to  tho  ooToral  yartios  la  iatorost.   All  iaoimhraaooo  •  vhothor  hjr 
MortgacOf  judgaoat  or  othor«ioo»  oh> rgod  and  shown  to  ho  fraaduloat* 
ia  roopoet  to  or^  itorot  aay  ho  sot  aside  hy  tho  ooartt  and  tha 
prwaisoo  frood  sad  discharcod  froa  suoh  fraudtaloat  iaoaidbraBOO  *  * 

Oounsol  for  appollant  ooatonds  that  tho  court's  deoroo 
(whoroin  it  is  fouad  la  suhotaaoo  that  oloaon's  said  work  did  not 
•ahaaoo  tho  Talao  of  tho  prssiooo  aad  that  appellaat««  lioa  is  oah- 
joot  aad  iaforior  to  tho  rospootlTO  ■ortga4|o  lioas  oi:  ooaplainaat 
and  ths  Lako  sharo  Tmsl  A  Saviago  Bank)  is  agalast  tho  aaaifost 
woiCht  of  tho  oTidaaeo.   nd  ooansnl  axffuoo  ia  sahstanoo  that  it 
appoara  froa  the  preponderanoo  of  tho  eTldenoo  that  ;JoloBoa*8  sail 
work  eahiiaeod  the  Talao  of  tho  proaisos  at  least  to  tho  sua  of 
tlO»000«  Aad  eoaasol  also  ooatoads  that  the  court* s  further  fladinc 
(that  tho  stores  la  .uostioat*  after  tho  roaodelliast  "are  Tory  namv 
aad  haTO  a  Halted  use")  io  not  deoislTO  of  tho  aain  uestloa  at 
iOBue*  And  oounael  also  contends  that  the  deoroo  io  faulty  ia  that 
no  findings  are  contained  therein  as  to  tho  aarket  Tnluo  of  tha 
preaisos  both  he  fore  said  work  «as  OMsaaaoaA  aad  aftor  it  waa  oeaiplotod* 

Oa  ths  hearing  hefore  tho  aastor  anpellaat*  to  sustaia 
her  Hen  elnia*  introduoed  the  testiaoay  of  /our  real  ootate  experiot 
and  eonplalaant  called  as  a  witness  one  real  ootato  export*  illioM 
J«  Kllhanov*   For  appellaatt  Sel  K«  draff*  hashaad  af  Ida  R.  (hraff • 
tha  record  title  owaor  of  tha  prealses»  testified  that  the  work  doaa 
hy  Jeoeph  soleaoB  was  fully  doae  ia  acoerdanae  with  the  tenas  aad 
eoadltioas  of  the  oentraot.  ^^d*  as  a  real  estate  export*  draff 
further  tout if led  that  he  had  heoa  ia  tho  real  estate  husinosa  ia 
Chioage  for  aheut  15  years  aad  w«k  aequalatod  with  the  Talue  of  tlso 
proaleesi  that  ia  his  opinion*  h«fero  the  work  was  ooaBsaeed  ia  Haj* 
1990*  their  fair  aarket  Talue  was  $40*000*  and  that  after  tho  work 
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imt  aoagplttcd  la  Voruitovrt  IfSOt  suoh  rnlvt  ima  ¥ttv««i  ffOfOOO 
mni   ifOfOOOi  tlM%  for  f  1t«  years  prior  to  tho  ooBMiao«Mai  of  ibo 
roao4«lIlaff  work  a  silk  coaoora  oecoplod  tk«  first  floor  storo  at 
•  roatal  of  $100  a  aoathi  ikat  tho  ortc  «as  doas  to  ao«t  tho  dnoarvSo 
of  two  aow  tonantsf  and  tkat  aftor  tk,o  work  daa  oonploted  tho  Ualtotf 

Igor  ;tor«  Co*  and  tho  Datoh  Mill  Caadiy  Co*  oooufiod  rospootlroly 
tlM  two  storoct  oaoh  paylac  a  roatal  of  $185  a  «oath»  "plas  a  por* 
oeatago."  \,   J.  ^Isonkarf  te»tifl«d  that  tlM  aarkot  yaluo  of  tho 
proalooo  %«foro  the  w^tk  was  co— s^ood  was  $40«000«  hat  that  ho  ha4 
ao  opialoB  ns  to  thsir  yalue  aftor  tho  work  waa  ooMplotoA*   Charloo 
A.  KulTla  tof tified  that  heforo  the  watt  waa  ooismiod  tha  fair  Murkot 
of  tha  yroaioaa  ia  hio  opiaioa  ¥.as  ahout  $37»ooo  m  |38t000»  aad  that 
ftftor  tho  work  was  ooaplotod  uueh  walao  was  ahout  $99 #000  or  ^97*000 • 
baaaol  H.  ard*  a  real  ootato  Rppraisor  aai  oxpert»  tostifiod  that 
boforo  tho  work  was  ooaaoaood  tho  fair#  aarkot  ralae  of  tho  prwalsoo* 
la  hio  epinlont  as  £29»000»  and  that  pftor  tha  work  wan  ceaplatod 
sueh  -valtto  was  ^•39»OCiO* 

OoaplaiBaat*s  solo  fritaoss  aa  to  Yalaos*  Klihaaaw^  tootifiod 
la  sahstaaoo  that  tho  fair*  aarhot  Talao  of  the  faroalsoo  boforo  said 
avrk  was  oo— latod  was*  in  his  oplaloa*  tho  sua  of  $92*900t  that  ho- 
oauso  of  said  roaodolliog  work  thoro  "was  ao  laoreaso  la  tho  ralao  af 
tho  proporty***  Ro  saro  oortala  roasoas  for  hio  oplaloa  why  thoro  hai 
booa  ao  iaeroaso*  vhleh  «s  haws  oareiuUy  ooasldorod  bat  aro  of  tha 
oplaloa  that  thoy  aro  basod  upon  tho  pooelhlo  Inoroaso  la  aalatoaaaaa 
of  the  proalsos*  without  taklag  lata  coaslderatioa  tho  largor  roata 
thoro&ftor  obtaiaod* 

Aftor  rewiowlag  the  entire  eridoaoo  wo  haro  laaohod  tlM 
eoaolusioa  that  tho  eovrt*  followias  the  findiago  of  tho  aaotor»  onro4 
la  tho  eatry  of  the  deoroe  whoreia  it  wao  foaad  aad  adjudcod  ia  oah* 
otaaoo  that  tha  altoratioao  aad  raaoiolllac  ark*  aa  daao  hy  solosMiv 
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4id  a«t.  «iUuLa««   ;.h«  v£^Ia«  of   th«  praaites.   Mid   Uwitt  «ltk»«|^ 
Rpp«ll*at   is  ontifcisd   %9  «  »eeh&ai«'«  ll«s  ea  %h»  prealsct   la 
Um  a«a  aftniiMMdf  «uoli  Ilea  la  Its  QBtlrsty  is  iafsrior  auad 
tuliordlaaks  (o  Um  rsspactiTs  llsna  of  aoaplainaat  and   th«  LaJc« 
Ster«  fxnat  4  k>«viiigs  Bazilc*  as  holdora  af  the  ootaa  oaeurad  Tgf 
%>M  flrat  Md  aaaaai  «0jrl«ac«a«       f/a  tkink  tkut  it  aiif flaiantly 
apfaava  frva  a  prap«ad4«raa«a  of  tha  aTldeaca  tkat  ^alaaaa'a  said 
aark  ao  aaHaiMKid  tka  Talua  of  tha  praadaaa  that   th«  fair*  aarkot 
▼alaa  9t  bhaa  la  ]roTaal»ar#  1930»  had  ^•%n  laera%aad  to  tiM  axtaat 
•f  aara  thaa  $§9000*     Chadar  tha  prorlaioaa  of  tha  fthora  quotad 
•tatato  appoll«at»  as  tho  Ilea  orritort  lo  aatitlad   ta  ho  "prafarrod 
to  tka  vaXao  of  tho  laproT^anto  araoiad»"  ahila  tlM  two  prior 
■ortgaco  iaeuadnranaorsftra  aatitlad  to  ho  **praforrod  to  %hm  catMil 
of  tha  v&luo  of  tha  laad  at  tha  tlaa  of  tho  aaking  of  th<  rontraot** 
amA  hooauso  of  tha 00  proTlalOtta  tjoA  fiuoll  eTid«noo  no  appoara  ia  %1m 
praaaat  racord  >   the  dsoroo  aa  aatorod  on^rmot  h«  nllotMd   to  aiaad* 
Aocordiadjr  it   i«  revaraad  and   tha  oaaoo  io  rcaaadad  for  farthor 
propor  proooadiBga  and  tha  enti^  of  aaothar  dooroOf  in  aocordanoo 
with  said   a  tatato  iMxA  eoBai^toat  with  thP  riawa  horaia  Axpraasad* 

"Oi^iilan  and    :ulliT«a«  JS»t  oeaour* 
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VIGTOtE   A.   tXKtSSr  *  C0/»  «  o«rpomtioa»      ) 
and  VICTOR    K,   ^j0^r,~7Y / 1 or  use   of  ) 
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PP9ll99a, 

COIIBT  OF  CHICA(K)# 


CTITRAL  P^Ptr^LIC  TRUGT   CO.,   a 
•oryoratiaa*  OaraislMM* 

Apj>ellant« 


27  7  I.A.  610^ 


tt.  iii8sxj;ajn  jvuTXOK  O)  iixbt  bsuvsrrd  fs  opiinov  oir  trb  coTmr. 

Ob  JepieBk«r  14,  XVS2,   in  the  municipal   court,  Sli  H« 
Br«im,  Jr*,  recovexed  a  judgaeat  for  i.  1,695*79,  against  Victor 
A*  Doroojr  tt  Oo«f   a  corporation   i^reinnf  ter  oallod   tha  T>oraay  Co*) 
•nd  Vietox   h«    )orsey.     On  iToreiiber  10,  1932,   aftor  oxecution  on 
tho  Jttdgaent  had  boea  returned  uns^tiefied,  Broim,   as  benexlcial 
plaintiff,   cowaeneed   tho  pr?8«nt  ftamishaent  suit  ag:iin&t  tho 
Central  Bepnblic  Trust  Co*,  as  garnlshe*!,    (by  its  then  none  and 
hoxoinarter  oa.lle>'    tho  hank*)        Thereafter,   on     prll  20,   19339 
another  ffarniahaent   euit,  aleo  based   upon  a  Judgment  ag  inat  the 
iioroey  Co*  and   I^oraoy,  «ae  eoweneedin  tho  o&ao  court  by  Joaeph 
Harris,  as  beneficial  plaintiff,  against  the  same  bank  as  garnlBheoa 
Thereafter,  by  « tipulation  and  order   of  tho  court,   the   two  garnish- 
aoat  eases  were  consolidated   for  hearing,   and   a  trial  was  had   on  oao 
rooord  before  the   court  without   a  Jury.     On  D  fo«aibar  4,  195o,    tho 
oourt  entered  ite   finding  ;>nd  Judgmont   in  eaolicacs.      In  tha  prasent 
oaee  It  found-  the   Is^^vies  agnlnet    said   gnrnishoe  bank  and   enteroA 
Judgment  against   It  In  faror  of  l3rown  in  tho  bub  of  ^1,695*95.     in 
^®  HarrijB.  o«80  it  made  a   similar   finding  in  his  faror   and   <;ntered 
a  oeparatQ  Judgment  agrdnnt  the  g-xrnishee  bank  for  ^7, .588. 74.     Fro« 
these  JudgBtente  sepnrate  appeals  were  perf .  cted    in  this   court.    There- 
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after  in  this  court,  unJer  ■tlpulation  of  the  paxtles,  an  or4«r 
we.E  anterad  to  the  affoot  that  th?  two  nppeal  causes  ^«  eoa- 
fcolldated  fcr  hearing;  that  th»  oaaplete  record  filed,  And  the 
aHetracta  and  briefs  to  Ha  filed,  U  oauae  .to.  37343  ( tbs  Harris 
oaB3),  bo  taken  and  coaaidarud  as  auoh  in  tho  present  oaaae  ^No, 
37342;   and  that  th«  opinion  to  be  rendered  here  in  cause  io.  o7343 
stand  a«  tho  opinion  ot  this  court  in  the  present  oauso* 

?e  haye  this  day  filed  aa  opinion  in  eaid  oauso,  S90 
37343.  Tot   the  rcasoMs  stated  in  th;xt  opinion,  trie  Judgment  of  the 
winlclpal  eourt  of  'f cumber  4,  1933,  rendered  in  faTor  of  the 
benv^ficlal  plaintiff,  Brown,  and  against  the  garnishee  bank, 
Central  PepuMic  Trust  Co.,  ^rnlshee,  for  :i,6«r.C5,  is  affirned. 

AFFIHMED. 

Scanlen  and  Sullivan,  J,T#,  concur* 
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AiPPBAL  Ft  QU  CIRCUIT 
COUTvI  Oy   COOK  COUIJTY. 
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w.  J1I8TXCS  scumur  bblivibkizi  zb  opiinov  o?  txs  cotstT. 


Aa  afitlon  la  assunpilt  1>rought  bj  plaintiff,  Ctovrg*  C. 
Sotaaltx*  as  asalgas*  of  Arnold  £l«otrio  Cooypanyf  against  Walgrsea 
CoBipany*  a  aerporatlon*     The  cubs  was  triad  ¥7  the  oeurtt  the 
issues  were  feund  far  plaint  Iff »  and  his  drjoafes  assassad  at 
tl2»831«76»        Defeaiaat   appeals  froB  a  Judgnant  entered  upon 
the  finding* 

The  declaration  eonelste  of  the  oonaon  counts • 
Tlefend'^nt  filed   the  plea  of   the  general  Isbuo* 

The  aecQuat  saed  upon»  as   shown  by  the  bill  of  par- 

tioulars  filed  by  plaintiff »   is  as  follows* 

"Valgroaa  Cmipaayt  a  eorporatloa 
to 

(loorfo  0.  bohaitz*  >.asi^ae  of 
irnold  Jlcotrio  Joayaoyt  ^v. 

Patterns  and  Meld*   ?   2*175.03 

SxperlBenting  liAterlals 559.93 

Sxporlaenting  Labor .* •       3»023«75 

Bios   a»d    Tools  Material   ••..*• ••..        1,653.50 

J}l0B  aai  Tools  Labor 1,307.37 

Biroot  Saterlal •        4,485.96 

Ve*  20  rispeasor  Parts  • •  567.9t 

Shipping  Material 104.49 

roduet ire  Labor 1,972.55 

Plating  aad  Polishing  •••*... .•••.  ^d.ia 

R.  li.  ?aro  aad  Miseallaneoua  ...• ••  372.37 

Burden  120^  of  labor   (oTorhoad) ••        7,564.40 

I  oasoaable  Profit   (10,^  of  eost)    2.461.34 

•£7,074.76 
SeoelTod  on  account   •••••• ••..•••••••     12,50c«0O 

?14,574.76 
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»£rx^ 


t&tfi 
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It'i   st^ii/olrf 
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•a* 

TliM  lnt«r«8t  at  5%  p«r  amna  t«  4at« 
9f  judgiMat  on  unpaid  balaaea 

lllfliltii* 

TIm  trial  a«url  4is«a.l«wa«l  tli«  "rs^saaatola  profit"  ittrn*  $2»461*34» 
aai  aXI«««4  inter est  at  fira  per  o«nt  froa  Vuguat  ISf  1930 9  aamut- 
iac  t«  $1>716«SS»  aod  antared  Judgaaat  far  #13|851«76« 

Tlaa  briaf  of  d«f«adaat  aamaaaaa  with  tkis  atataaanti 
"Thfra  are  no  dlaputad   laaruafe   of  faot»       Broadljr*   thare  ara  only 
two  quaatioas  praaantad  l»y  %hm  appeal t     ?lrat«  whatliar   tha  ari- 
tfanea*  aa  a  matter  0f  law*   established  a  aa«aa  af  aetiaa»  aai 
aaeandly*  vhathar  a  raearezy  aajr  l»a  had  undar  tha  aMnan  aaunta.* 
Plalni.iff  atatee   that  hia  aotiaa  ia  hrav^t  ta  raoarar  "far   tlM 
reaaanakla  oaat  af  aark*  labor  and  aatarialB  expaadad  in  tha 
axpariJMatal  and  conetructiYe  fahrioatian  af  a  anehina  far  dia- 
panaiag  saltad  aillk  drloka*  aixftd  with  watar  iaataad  af  ailkv  at 
the  instaaoa  and  raqnoat  af  the  #alcraam  Co*   to  oarry  out  an  idea  of 
that  wall-known  ohaia-atora  drug  and  aof t  d  rink  diapanaary*  for 
which  the    ialgraea  do*  aald  it  would  pay  all  exp^naas  inyolTOd  if 
the  artiole  proTwd  a  failure*     The  aotion  a^ae  includea  a  aanill  itaa 
for  800  aaehlaaa  aold  and  dallTorod.* 

All  the  oral  taatiaoay  and  nearly  all  af  the  documentary 
Ofrideaoe  waa  introduced  hy  plaintiff*      \rnold    aeotrio  CoHipany 
(harolaafter  alao  e»lled   amold  uo*}  waa  engaged  in  tha  aaaufaoturinf 
Vuaineaa  at  Kaeine»  wiaeaaain*        Defandant  oparatea  a  chain  of  drug 
atorae • 

Buaaall  A.aiisht  aalea  aaaager  of  Amold  Co**   teatlfiei 
that   in  the   early  part  of  tha  aonnar  of  1929  ho  had  a  oonreraation 
vith  walgraan  sr*»  president  of  defendaatt   in  the  latter* a  priyaia 
•ffioe  in  Chieagoi  that  Walgreen*  Sr*»  aaid  thay  ware  anxioua  to 
havo  a  Baohine  made  that  would  diapanae  a  powdered  product  in  wator 
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for  mltod  allkii  in  plavo  of  r«w  ■ilk*  nm   they  ««rt  hariBc  ««b«U- 

•raU«  ooaplatnts  la  r«f •r«iM«  to  raw  &ilk  aad  voro  la  •onstaat 

eoafliot  with  tho  health  aathorltiosi  that  ihoy  had  triad  oat  a 

oortalB  9owd«r«d  produot  whioh  thay  thought  would  aaho  a  oatiofao* 

tory  aaltod  ailk|  that  hit  Idoa  ot  a  ■aohlyio  Might  not  ho  worth 

finy thlpKi  "T^^l-i?..  *¥•  Araold  KXootrio  Coapaqj  ^oald  dealgg  or  atto«»t 

to  design  soaothiag  for  him  that  thoy  would  pay  all  oxponaoo  iavolTodi* 

that  ooBO  of  tho  moadloro  of  tho  orgeAlaRtloa  told  hlM  that  thoir 

rolatloao  with  meld  Co*  woro  Tory  oatlafactory  and  ho  thought  tliat 

company  "would  ho  tho  people  to  doaiga  the  appllaaeoi"  that  tho  wit* 

neae  oald  that  ^rnold  Co*  would  ho  glad  to  work  with  him  on  that 

haalo  and  that  thoy  had  hotter  hairo  a  writtea  agroeasat»  hat  ^aigroen» 

Sr«»  oald»  "Vo#  we  know  that  you  people  will  treat  ua  fairly  and  It 

la  oertaialy  oux  iataation  to  treat  yon  fairly^"  and  *if  the  nachino 

la  a  aucoeae  and  they  aheuld  later  want  to  aell  It  to  ether  aoda 

fount aim  that  It  would  offer  an  opportunity  to  Arnold f  that  AraolA 

wonlA  bo  tho  nanufaotmreT  of  the  naehino  ouhjeet  to  the  eenditlona 

that  tho  <^algreea  Company  w<N>ld  afterward  flx|*  that  defendant  wao  (• 

have  tho  exeluaive  iMaleo  of  the  nr^ohineo  and  "that  the  artiele  would 

helong  to  the  Walgroon  Coapany  hut  fehe  Arnold  Sloetrlo  Ceapaoy  could 

ho  tho  oolo  nanafaeturor  of  It}**  that  algraent  3r«»  atated  "Tonr 

4of  inltoXy  th^t  ho  di.dft*  t  know  whether  theartiole  offered  any  nerlt 

or  aft  and_  that  If  t»o  amold  Coapany  ironXd  dealgn  It  and  If  it 

to  be 
proTOd/a  flop  he  would  pay  all  oxpanooa  inTolyedi'*  that  the  witnooa 

auho^mueatly  dleeoTored  that  tho  "powdered  produet*  waa  not  powdered 

nllkl  that  after  the  wltaeaa  had  detailed  hia  talk  with  Valgroon»  Sr«» 

to  3ehnitx»  proaldent  of  Arnold  Co*»  sohaita  gacro  Mr*  Ilogol  in* 

otmotloan  to  dealgn  tho  required  naehlaei  that  Flegel  dealgned  a 

naehlne  «hloh  Walgroen#  Jr«»  and  Fletohor»  a  hnyor  for  defendant  t 

oav  about  on?,  week  later;  that  th^  aaid  Walgro«&»  Sr«i  "la  Tory 
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ih  lai«r«att«  is  ihli  mohiae  mai.  %h9j  w«r«  Iter*  to  n—   that 
«•  dl4a*t  ga  to  olaap  oa  the  job,"  aa«  tkojr  aad  Xhm   vltaosa  abroad 

tlutk  tba  Flogal  aaehiae  vao  not  oatiof'sotoryi  that  thon  Ajrthttr  P* 

JorgoB«on«  oaporlatoadaat  of  ixaold  Co*»  otatod  that  ho  had  aa  U«a 

ooaooralJiff  a  aaohln«  and  statoci  oaao  of  tho  tfetallt  of  itt  aad 

l^lotohor  aad  alfroea,  Jr.»  oald  thai  it  "of farad  poooihllltioa," 

tluit  Walfvaaa*  Jr.f  oad  Fletehar  aado  other  trips  to  tho  raold  Co* 

plant*  oa  oao  of  vhloh  thajr  otatad  tlhat  thoy  «or«  thoro  to  «a«  tha 

Jorgoanea  aachiaat  aad  thay  aaitad  la  tha  plant  antll  3430  tho  aaxt 

aavala«»  until  tha  doolga  waa  oa^i^otodi  that  Jar^naoa  daaonstratad 

tha  saohiaa  and  tlMQr  waro  anthuoiaotio  ahout  itt  that  aoae  tiaa  lator 

this  aaohiaa  «a»  placad  In  opar<itloa»  by  tho  aitaesst  at  a  "alsroaa 

dr«K  atoro  in  Chicago;  that  tha  witsoas  raoalTod  fren  dsfandant  a 

lot  toy •  datad  Aagust  2p   1929 

"Wo  do  not  think  it  aocoosory  to  hriag  your  savpla  Bachiaa 
doaa  harot  olaoo  «o  aro  aatiofiod  with  Ito  operation*  ila«aTor»  wo 
would  like  tho  five  or  aix  aAohiuao  whioh  oro  to  ho  delilrored  ia 
ahaut  a  waak  ta  ha  oaapletad  aa  quickly  ao  paaalhla*  *  *  *• 

aadl  that  tho  aaehiaos  aentionod  ia  that  lottar  wara  jumufacturad  hj 

ATftold  Oo«  aad  iaatallad  ia  dofoadaat's  staro  &t  stata  and  Kaadolyli 

otraotai  that  ho  vaa  proo«it  aboa  tha  original  first  "oMiplata  daoicu* 

■aohiaa  was  iastallod  at  defendant*  s  stare  at  Bavoa  aaA  Cattac*  Offrm 

aTaoaaai  that  bohaittt  dofcad«jit*R  oeorotary»  aicraaat  Jr.»  and 

71otohar  '^coacratulatad  the  mold  Camptaj  on  tho  daalca  af  tha 

aaahiaa***  aad  they  '*aixad  rariauo  aaltad  ailka  uaia;!;  thia  paaderad 

praduet  aad  this  «atey»"  aad  said  "thigr  vara  aall  pleased  with  tha 

aporatioB  af  tha  aaehlae  aad  oharcteter  af  tho  driak  it  pradueedl* 

that  thaj  aad  Walfraaat  Sr«»  thaa  apprerod  the  aaohiaa  aad  tald  tha 

vitaess  "to  plaee  oa  ardor  f«r  300  aachiaos  aad  thay  told  mo  •  *  « 

that  it  wao  the  iateatioa  af  the  lalcvaaa  Coapaay  to  equip  all  thair 

feaataiaa  with  these  aaehiaea  iarelTing  not  leas  thaa  one  thousand 

af  thaa.  Thay  had  at  that  tiaa  OTor  AOi)   drug  steroe  aad  thay  figured 
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•a  «T«rac«  of  Mt  leas  tkaa  tv«  par  at«re«   flaas  atcraa  Tfo«14 

raqiilra  aa  aaay  aa  six  and  ao  atara  mould  raqalra  laaa  than  oaai" 
tluit  Uia  aaohlJM  «aa  "kaami  as  ^hB   :/al«ra«a  Caabination  Diayanaart** 
and  Ita  faotory  niuber  w&a  ai|  tbat  Jral|praaa»  3r*.  In  the  orifinal 
talk  «ltk  fetaa  vitaaaB*  atatad  that  1m  dasixad  a  aaohlaa  that  waald 
dlapaaaa  six  attaeea  af  water  aad  approxiaatelj  aa««half  of  eaa 
•aaaa  of  tha  pavderad  yrodaatf  that  la  .Micaatt  19a0»  ual«r«aa»  Jr.« 
talaphaaad  the  eitaeaa  that  thej  had  daelded  ta  ehanffa  from  plaia 
ta  earboaated  water  |  bhat  to  aake  the  chaaffe  rcc^alred  a  aarboaatlnc 
■aehlaa  aad  defeadaat*  upon  request,  shipped  mold  Co*  "a 
tarbaaatori"  that  oefeadaat  frua  iiac  to  ulMe  requested  that  e  ertaim 
thaacea  be  wsde  la  the  aaehiaet  whieh  ehangee  vera  aadef  that  after 
the  M&ohiae  had  beaa  ehaaited  te  dispeaae  earbanatod  water  the  wit- 
aeass  la  JaaaaJTf  1930,  sutoMitted  It  to  Sohaitt*  ^letehor  oad  al* 
green*  aad  it  w^»   takea  te  a  Walgraea  stare  aad  laatalled  aad 
operated!  that  thejr  "vixed  soreral  salted  ailks  aad  Bohaitt,  ?letohejr 
aad  al(preen  all  spoke  that  they  were  well  satisfied  with  the  drink 
aad  also  with  the  operatiea  of  the  maehiaef*  that  oa  January  6$   1950 i 
Arnold  Co*  eeat  the  followlac  letter  to  *Xr.  C.  K.  WalKroea« 
Prenideatf  algreea  Coa^eajt" 

"Attaehed  yon  will  fiad  the  agroeaeat  we  discussed  per- 
sonally* 

*0«r  derelepiag  aad  experlmeatiag  expease  to  January  let* 
1930»  osounts  bo  |4»149*45*  We  belieTe  thit  you  will  fiad  the 
auurhiae  as  now  coastrueted  entirely  satiafaetory  for  ass  with  oar- 
beaated  water »  and  that  no  furi^her  sUhetantial  expenditurea  for 
exporisentiag  will  be  neeesur.ry* 

"Beeausa  of  the  patterns  aad  fixtaros  aada  obsolete  ky 
oiomgintf  froa  uhe  use  of  plaia  to  o&rboaated  water »  our  cost  of 
the  equipaent  to  produoe  the  aaehine  is  ohanged  froa  $4#S60»«1  to 
V 5*610 .96* 

'*ths  aenel  llains*  tinning*  sllrar  platiac*  aad  ether 
inoreaso<l  costs  InyolTed  in  making  the  m  ohiae  suitahle  for  aao 
with  high  presaare  earboaated  water  oonslderahly  iaoren^es  ear 
oost*   e  haTe  again  earafuUy  eheeked  omx   eatiaated  Roat»aad 
figure  we  eaa  supply  the  aaehine  et  t37«S0  cenetrueted  for  aao 
with  earboaated  water* 

"If  you  find  the  agrawaent  subait.a^  s&tisfnetory*  wo 
ohall  appreciate  the  retara  of  one  signed  oopy  for  our  filoo*" 
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th»   lattar  laol08«<l  a  ^op«Bf:^  «£T«e«ent  that  wrg  n«T«r  •xsevtvd  • 
Tho  witiASB  furtlMr  stntttd  tluit  prior  to  wtltlni;  tkat  letter  lui 
had  ••mi    algr««nt  »r«t  and  .'iehaltt  ani  d«liT«r«4  ta  th«^a  aa 
ibaniaad  stitf^aeat  whloh  nhovrd  the  ap.raxinate  WBomt  already 
•a9«nd«^  hy  raald  ^t  •  tati  *th»   axptnaae  the  Araold  isieetrle 
CMipftqgr  hs(^  ^ena  te  la  tha  Banufnotwre  of  taeXa  and  dlea»*  aai 
during  the  eawrersatlon  in  Ttttfir9nam   to  the  etbienent  the  ^alcraaa 
people  etated  th&t  tbay  were  aatlaflad  with  the  naehliia  and  nculd 
eqnlp  all  ttXgrmen   eterea  with  it*  aad  that  thegr  would  require 
"not  lea  than  one  theuaejid  ■achlaeai*  that  tke  figure  quoted  la 
tha  letter,  t^T.SO,  wae  the  result  af  that  ooorerantloa*  The 
wltaeaa  further  tei tlf led  that  frMi  Jaauary  6»  1930»  to  M&reh  8 

mold  C««  aaaMf^ietared  the  aaehlBee*  and  la  >'«braary»  1«30» 
^alfframt  Sr*»  %/algraeat  Jr.t  aad  the  Itaeaa  went  to  Vev  York  ta 
attead  a  fKiB:reatlaa  of  ohala  staraa}  that  one  of  the  dlapoaaara  vaa 
laatalled  aai  aperatad  la  a  Walfaraea  at  ore  mi  Broadway*  aad  v/alcram, 
3r«»  iMda  a  apoaoh  ahaat  It  to  the  caareiitloa  and  Inrlted  his  lellov 
Iftala  atara  exeoutlroa  to  aae  It  la  oporatloat  aad  "1  was  latrodueed 
to  aaat  of  the  big  llghta  of  the  ch&la  store  hualaaaa  hy  Mr*  al* 
grooa*  aad  wo  aixed  salted  alike  &ad  ererytoody  had  a  aaltod  allk 
alxoA  oa  the  aaohlae  and  they  all  ae-id  It  «aa  frectti*  that  Walgreoa» 
Sy*t  aald  it  wae  voaderfal*  The  wltaoaa  furtkor  testified  that  prior 
to  that  tlae  he  had  had  aaaeroaa  talka  with  tiie  Walgroea  officials 
la  regard  to  aa  agreeveat  heti^oea  the  two  coapaaleai  that  algreea* 
3v*»  aald  "It  was  his  wish  to  a ell  this  a&ehlae  to  other  aoda 
XMataiaaf"  that  defeadHat  wae  to  he  the  evmar  of  the  aaahina  aad 
mold  Co*  waa  to  aaaMfaotare  it  aad  alao  hare  the  righ^  to  aell  it* 
aador  aa  arraagoaoat  that  would  proro  a&tiaf  t^ctory  to  def  eadaati 
that  the  witaeaa  auhaitted  a  auaiier  of  a«raeaeata  to  ^ofaaitt  aad 
there  wore  aaay  eoareraatloaa  la  refereaoe  to  theaa  hat  aaaa  wae  mrmr 


f 


fcoa  *'«»#i6   fcl»«  «X«»-3   to  «itM3->.  tJiiTAjar  «<J4  o^  oJ   Rao?,   '  ^4  vt»qpon 
JbJCaijtf  hm»   9«i'  ^^l>Bi:*«»  »'»»»  x*4-    ^^'^'^^    fe5d»*ji   sX^^s^ 

..  ..;  .       ,  ..    ♦...,..  ,      ..liiumis'^  met 

<n»<»rt;[|X«>  jxsjn  ^nidxtaia.  wdi  fi«  §t«xiis 

«fl->#taXj3-    .*«ji#   je«im:^oo  wl  erf?  xs^*-.*^!?-*!  <t«fa»f7»ijj,-.   lti   6..'    {:i/53is.i.  oi 
ijfcoa   i-'i<;io  o;t  tfOliinpsi  airt;;    IX'^/s  «2   a«j:;*'  Kid  t.»fi 

«^i   IXa£   9:7     if^Jl'::   ^jCi.>'   ov«ii  •six-  i?li«    ■  .  '^t&e.«m   •«'   aj«v   *«9   ttXHfflu. 

X1tr»    saw    MK»ft    tS«[  «BB£i;#    99    ••ftftXftlftI    i  •TSjCi 


«(X«mt*tf9   "fcr  th«  r«HB«a  that   th«i  MKold.Be  «as  a  blow-up.     That 
la  ths  reason  thej  aerer  alcBad   it)"   that  dafaadaat  f«r«   Amoli  C«« 
an  arder  for  300  asehiaas  ajud   ttaaa  aaathar  order  for  300  ««ohli|oa» 
and   tha«  Soloiitt  iolopJouMotf  m  to  hold  «p  product  ioa  ao  "th«ro  «aa 
a  nisifr  ia   th«  4oo4  pilo*'  and  two  dajna  lat«Tt  ovmetlaw  la  Maroht 
^ohBoltt  BAld    that   "tlMiy  woro  recelTlac  ••  Bftajr  ooBplainte  Rbomt  tho 
al^ooa  Goapanjr  nelns  water  la  tholr  aaltod  alllt  that  it  wao 
Affeetims  tholr  hualnooa  and   that  thoy  would  not   install  any  aoro 
SMurhlnos  until   they  had  an  opportunity  to  InToati^to  tho  ssrloua- 
nooo*  of  tho  Mat tor}   that  whoa  tho  flrot  order  to  nnnafac ture  300 
aaohlaoo  waa  $/iTOB     rnold   Co*  wao  iastraotod   "to  ruah  dellroryt** 
and  whoa  tho   atop  order  wag  fiToa»   " alight ly  oror  800"  had  boon 
aaaafaotarod  and  dollTorod  and   thoro  wore   "TS  aaehlaoe  rendy  to  ft 
that  partiowlar  4mj»   if   thoy  foUowod   uo  up»  aad  wo  had   alroatfjr 
otartodi  on  the  additional    .uantity  of  300  aoro.     "o  purehnaoi 
aatorial  for   the   (.houanad  oa  aaay  parta  that  %o  coiada*  t  buy  ia 
•aaXl  qiuattitiOBi"   that  tho  witaooo  hod   emtTerBvitiono   ^Ith  ^ehaitt 
aad  Kaightt  la  the  aiddle  of  1930»   "relatiwo  to  tho  oaouat  of 
ooata  oxyondod  ia  tho  aanuf  otaro  of  tho  Vo*  SI  Walgrooa  Di8poMt%r»*' 
ia  oaa  of     hieh  ho  haaded  to  Stiudtt  the  followlag  "aaaaarya" 

^^M8  It   ^930 

Total  Coot  aa  par  ^^ttaohod  9»695.69 

Burden  1*20^  of  ^3M5«98   ^xporlaeatal  Lahor  4»643«17 

Direct  Labor  to  data  963 ^SS 

Burden  Direct  :.abor   to  date  ltl56«66 

Coat  of  Baaoa  not    inolndod    ia  ahora  600.00 

■        ■     Maael  Taboo  163.00 

"       ■     Coppor  Oylindaar  500 .00 

*  ••     #20  Dispenoer  Porta  972,00 

•  •  #20  Labor  160,  X) 
lardoa  oa  #20  Lahor  l»20)tf  l&o.oo 
Additional  Irfibor   i^atiaato  lt'><>o.00 

*       Burden  "  lti=^&0>0^ 

21,^84»«0 
o»%   af  Pfctento  (eetiaated)  l»500»oo 

TOTAt       i^y,%l^a 

Caot  of  Vatare  Borrioo     T 


«r. 


€ 


e«0!«  -^jjRJs  Ittsitmi   ion  5>ia  >»;  X*'^-'   *^i*    ^^^^  ^tantsaii   zi^dit  ^nUiit^^tla 
at  xuti  s^ahliSQn  ft-'  i»&ii  ast^eq  '%it^»&  £l«  flirts  stfa^ivv  »^i   %%%  iMi%9is>m 


tit>4M<X  tH^a^sslt'^q.. 


•▼vflfc   Bi    ^c^lrJ!^«!J    ion   a:: 


sSl. 
0    froO 

N  «l 


'J0»  ^'.'-''Ptii^ 


9^j)ratl#a^  -ii)av»^  l&cfl  ii%t;- 


I'T'T 


©»hrt»p  itwJirl  to  •••a 
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300     #81  27 •90  1«BS   2^  8>073.00 


Tk«  irlttt«BB  fttrthar  stated   that  k«  t«Id  :Jeluiitt   that   th«  *i 
im«  "a  •tatvmmt  of  •••t«  t«  far"  uad  that  AraoU  C«*  had  nm%  xm- 
•elrad  any  pajaaat  trtm  4«f«adnatf  and  oahaitt  rt^pXiet!   that  ha  would 
tako   the  wtttor  up  with  Walcr««BfSr«»  and   In  June*  1W30»   tho  vYltnasa 
and    iefaMita  talked  vlth  lUiisht  and   ralfroont   :ir»|  that  Sahalta  etataA 
that  he  oantad  a  pagnMnt  on  aeoeuntf  tf  |18»000|   that  all  of  thn 
figures  eon t« mod  In  the  "ouanary*  wore  then  dlaonasod  and   "a  paj* 
■ont  was  agrood  nponi  partial  payMint  en  aooounti"  that  "Knight  eaid 
that  a  shook  would  he  seat  tho  following  daj  aa  partial  pajnoont  on 
tho  aooomatt**   that  at  that  aootlaff  no  on«  oonneoted  with  defendant 
"■ado  anjr  protest  of  atay  kind  as  to  what   the  figures  showed »"   oaTO 
that  Knight  stated   that  ''he  didn*  t   think  the  Walgroon  C«npanj  ahould 
ho  oharged  for  harden  -  for  faotory  hardoni  *  *  *  *  inasaaoh  a s  thh 
algroea  Oos^any  hare  lont  so  »uoh  a*a«3r  on  the  proposition*  ha 
thought   that  we  should  ho  will  ng  to  adjuat  oar  price  and  not  oluirgo 
thaiB  for  hurden.       That  was  the  first  ohjeotion  that   I  erer  hoaltd 
frea  anyone  eonaeoted  with  the  Walgreen  Co^»Kay  to  tho  aaoant  of  our 
hint*     ikat  Arnold  Co*  recilTod  fr«M  defendant   tho  folloAlng  lettor» 
dated  Juno  t3»  19301 

"It  will  h«   Inpoeoihle  for  aw   to  work  oat    the  additlonad 
amtters  necesB»^r7   to  fini»h  a  contrftct  hetween  ub   for   sereral  days* 
In  Tiowf  howerert  of  our  having  agreed   to  aako  you  an  adTanoo  in 
the  noKT  fttturdi   v^s  are  enoloelng  ear   check  for  ^12»500.     It   is  our 
aadorstaad ing   thrt   this  ndTanoo  will   la  the  meant iao  rate  ae  an 
adranoo   to  you  against   the   delivery  of  a&ohines  at  i 37*50   oach* 
Please  eend  all  billings  for  ar. chines  throat  to  Hr.  Floteher» 
whleh  we  shr.ll  ohrrge  against   the  aHrajtiGet   renderlag  yea  a  state- 
aaat  froai  tlae   to  tine* 

**Trust   ihnt   the  foregolag  will    take  eare  of  arxtiers  for 
you  in  the  »oantiao«* 

The  witnesB  further  test 11 led  that  later  tho  nnttor  wae  taken  oat  af 
the  hands  of  Sohnitt  and  all  fatare  defiliags  «ore  with  Knight»  aad  at 
a  sahootuont  aoeting  Bohnita  told  Knight  that  tho  ohaxga  ana  eatirely 


.^. 


-ai   ;fof    hmti  •at)  b£6e^T'    d^H*   bKa   "ijbI  oa  a^«»9  "tj   ; 
bl«a  »tfs^lJiJ5i*  indf  "tJewos^Mt  ho   ;)^n?5«Ene«M3   1*1.;^.^    }fioQ«  teer^  Bern   «ntc 

,  .  ■■-■;«*?  #»X^ 

■m 
ij$  ku»  «  liilw  ax9-»'  u'ssailAmk  •tttiul  11a  mtn   ^ihtKl^a  t«  ubiuui  M(i 


J«Bt  BMd  llmt   "we  dl4a*t  mr^m  ^cgla  %•  put  la  •  I«i  of  ffiir  •xp«is««« 
That  If  w«  would  haT«   charged    to   this  derrioo  ■OB«]r  that  «•  luii 
•xpended   in  the  way  of  labor   on  the  part   of  owr  •aperlatendeat 
that  the  olMirff*  would  be  hlghari**   that  the  wltaess  reeeirad   ttmk 
defeadaat   tha  following  lettar*  dated  Deee^ar  12»  1630 1 

'*Aa  per  oux  recent   conferoaae  and  correspond enaot  I 
uaderotasd  that  the   total  chargee  far  the  dereloplag  aad  aanu- 
facLurlag  of    the   three  hundred   ooablnatioa  dlapon8'3r8  ia  a  tetal 
of  ;^^4»613»00*     Crediting  the  fkoeaiuit  «ith  ^l^fSOU.Ou^  plaa  #12«B0 
per  iv^^ohln-!   for  the   three  iumdr  <^  dlapouiero  whloh  we  axo  returaing 
to  /•«•   tatallng  ;16»250.00»  learoa  a  aot  balaaoa  of  ed^^es.oo 
dae  you  oa  thia     ccouat* 

"If  the  ahoTtt  figaraa  ara  as  you  aaderataad   tha 
preponitlont  «inrt   if  you  will  verify  by  latter   th;  &  you  will  credit 
our  acconat  with  whaterar   Inooaa  you  reoelTe  arer  and   tbove  ■';12«50 
eaoh  for   the  three  hoadrod  aaehlaeo  whloh  yaa  are  tahlag  haA  for 
oxedit*   aad   aloo   II    ^algreen  Co*  will  be   conaiderec'  fifty  per   cent 
•wnero  ia  the   erant  of   rny   future  derelepBenta  ar  eale  of   tha 
cofflbinatioB  diopeaoers  oTer  and  abo^e  the   throe  haadxed    tahoa 
baok*  we  will  h«  pleased    to  forwaard  a  okeok  t^r  M»Sd3*00  at  oaoa 
for   the  balanaa  of   the  account** 

fhe  witaaoe  further   tentlflad    that   ia  the  miaeroaa  eoafereaoes   tha% 

voxa  held   ia  respect   to  the  bill  the  oaly  obj^otloa  that  waa  aado  t» 

It  by  anyone  coanected  with  defeadaat   related   to  the  Itea  of  burdeai 

that  it   waa  agread  batwaaa  SohBltt»  Knight  aad  the  T/itneas   that   "tha 

■achinas  be  billed   at   thirtyoseren  aad   a  half  and  tea  dollare  he 

or^:ite<i    toward  the  tool  coat***  upon  the  basis  that   there  should  he 

auuuif Pictured  not  less   than  1*000  maohliMB.     Upon  erosa-ezaalaatita 

the  witness  stated  that  he  had  ret^uested  payaent  of  defeadaat   ea  the 

basis  of  the  stateaent   C ** auBDsary" )  •  whieh  dir.   not   eabody   the  aatlre 

AlpreoMeat  with  defead:xntt   that   ia  the  original  oenversation  vith 

algroon*   .  r.»    the  latter  stated   that   the  article  was  to  beloag  !• 

defendant • 

JorgeasffiB  testified  that  he  saw  the  Tlegel  a:^ohinet  in  tha 

presence  of  ?leteher«  lalgreaat  Jr««  and  31l8h#  about  June  15*  aad 

Walgreen,  Jr.,  said  that  "the  aaohine  wasn*  t  what  they  \?anted;"  that 

it  would  net  dOt  as  the  aaohlae  aade  it  too  obvleus  -.hat  they  ware 

pattlag  water  into  the  milk  and  they  aight  Just  as  well  u as  a  faaoet 


, ';r<ir?''"rrc '':;c**"*">   has:.  *ifi-^'--'^"^fr&<^ 


.t;<<j 


a  '/ 

»tf  >'r»^d   tiiHsi  kl9Jtd  i^-M   ttm.^^   "■^i^^o  looi  ^i  fe««i«y«    tmiXm-m 

,  on    ?!vXb©w   II 


d'OO.! 


•  •••■  « 
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ea  tlie  feuiitalB  ae  that  maehla«|  %kat  %h»   vitaass  said  that  ha  had 
an  idaa  aa  ta  a  maohlaa  «hl«h  ha  thaa^ht  eauld  he  vorkad  out  ta  ault 
4afaadaat's  parpoaaa  aad  ha  axpX&iaad  hla  idaa«  uhlah  «aa  a  ra41tal 
dayartara  frca  the  Flegel  de»ica»  whioh  "wae  Jast  a  oup  aad  with  tha 
■aXtad  ailk  diepanaar  eat  et  tha  aide  »f  lt»  the  water  waa  turaed  aa 
la  the  faaaet  aad  raa  lata  this  oup  uatll  it  waa  full.  After  that 
tha  caatalaar  waa  plaaad  underaaath  the  raaeptaale  whioh  had  tha 
water  aad  the  lerer  waa  preaaed  aad  dropped  the  water  la  the  eapt 
aad  th»n  placed  under  tha  naltad  ailk  4iapeaaer»  or  the  ailk  powder 
diapaaaar  aad  a  ahat  af  pawder  waa  pat  lata  thia  hare  eont&inar* 
19«»  la  ajr  daaiga  af  tha  aachliM  whiah  I  prapaaed  there  wouldnH 
ha  aajr  af  theaa  apar&tiaaa  nt   all*  It  waald  all  ha  ajraehraaiiad  lata 
•aa  aparatiaat  *  *  ■>   pailiag  a  lever  whioh  would  aataMatioalljr  tara 
ta  the  water  aad  atttott  tloallj  olaae  it  upi"  that  Tletcher  aaid  tha 
daaiga  waa  a  good  oae  and  would  work  eutt  aad  Walgraea»  Jr.*  teld 
the  witaeaa  ta  go  ahead  aad  sake  up  a  aaapla  right  awayi  that  tha 
witaaaa*  upoa  order a  froa  Bllah*  started  work  oa  the  aaohlaa»  *aada 
aketohaa  aad  aaparriaad  the  aakiag  af  it#  *  *  *  had  pattema  aada  and 
got  oaatiaga  aad  aaohiaed  thea  up»  aad  had  worked  thea  late  a  f  ialah* 
ad  aodeli"  aad  had  the  c^  aaiga  t9x   tha  neaaurlag  doTloa  fiaiahad  ahaat 
Jul/  16 »  1929 •  aad  whoa  ha  ahowed  Bohaitt  how  the  daaiga  operated  tha 
latter  vaid  that  it  looked  Tory  well  aad  iaquired  how  loag  it  would 
take  to  Bake  a  oo^pleto  Badol»  to  whioh  the  witaeaa  replied*  *  i thia 
twa  waeka»'*  aad  Sohaitt  aald  "they  were  rery  anxioua  to  hare  a  fiaiah- 
ad iwdel  ae  the/  could  iaatall  it  la  their  atare  at  Bowea  aToaue*  ho* 
eaaaa  tha  effieiala  of  the  algraea  Coapaay  had  luaeh  there  and  thajr 
could  atoh  tha  operntloQ  of  the  ai&ehiaet'*  that  tha  derioe  thea  ahoaa 
gohaitt  *«aa  la  a  hari^aatal  poaitioBt*'  hut  it  haaaaa  aaoaaaair  ta 
gat  tha  aaahiaa  lata  a  aaallar  apace  aad  it  waa  tiiaa  "huilt  ia  a 
Tortloal  poaitloai"  that  they  eoa^leted  the  Tertioal  aaohino  ia 
ahoat  a  waek»  duriag  which  tiaa  there  were  telephaaa  oalla  frcai 


ff9   f^wwi  &JW  2cd:S«  «^if«  t-il  il»  ?l>i^  ^^   ^-^  t«a  Yda&^it^iiiib  jtiiv  bt»JI«K 
;^«ci:;f   i©*V.     ..Xijo'3:  w««  #.t  XiiVe^^  ^if^  ©M*  ©iJf»i  asrjf  I^ais  iit^uut  ta^:  sxi 

srii^*  -^iXifoi^^jaso^i^-  Isiisvv.  iicilii;*i'  .:&v*ii  *>  ;i^«i iii/-;,:  (|j^<il*BxsHj,«  ^n^u* 

hl%i  mit%  ^n&^^l»^  hum  tfet«;<«  M-s<>'.¥  t^Sim^  bts:^  «j«fr  t^ojg  «»  nm  jqgla^& 
>\c^d   t^^fti^  ^^^Jlt  &<|qs»^»  .^  %U  ftj£««i:  l>ms  bit^d«s  <9^  o;;   '«»«»(^.;l«»  »£{# 

-d^XjslI  .r.  «^£il  ?s%'fi.^  iiii'i:Ar9'ii-  'm-^i^  hu»  <^^  m»ii4  ibimiMt^gm  itR.^  m^iS9>»i>  i<>% 

uJiriJi-*   *ft»i.IJ50t  ia«*H»?Jtv  -^-iiS*  li^tMn  ^-^  ,  £*.fc«»tfi  »7r»Xfftogt  *'  f.sUiJS  t>.^  «2£itf 
«i(alttJtl:  A  ^vsiiti  o4  nxroixji©  xx?»v  «tri»ff  ■p-rl-^*'   iWt.»«   Wllsrf»*    -rrTit  ■*,«a[»«v  owf 
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.*l«r««at  Jr.,   laulrlag  wken  the  ■»4«1  wwld  ba  fimlak^t  tt 
vlileh  tlw  •!«;»•••  repUtd,   "On  Jmly  15."     The  wltii««s  th«ii  %«>%lfi0«» 
eorroboratlT*  •!  th«  t«»tl3i»ay  •/  ^lleh,  as  io  what   •ccurr.d  up«B 
that  *At«,  whan  riat«her  m4  WaIfr«eB»  Jt.»   o«a  t«  Rnelna.     Tha 
vitnaas  furthar  te«tlflad   that  WaXgraaMt  Jr«»  daoidad   that  tha 
Kitfhlaa  *waiad  haro  ta  be  aaaad  up  In  order   t«  hare  a  woaan  ope rn tor 
aFttrata"  Up  aad  tha  daslrad  ohaaca  was  aadai  that  froa  tha  data  ths 
witaaas  atartad  uyaa  a  dasiga  «atil  thaa*  he  had  daratad  hie  eatira 
ti«a  to  the  aaehiaei  that  oa  Julj  23  tha  aaohlaa  was  hraii«ht  ta 
Chionga  and   the  ^Itaaoe,  r>olaiitt»  ^latahar  aad  Wal^aast  Jr.,  took 
It  ta  the  etorf)  on  Ba«a«  araaue,  where  it  n&s  loataXlad  aaA  oparatod, 
aad  drlake  were  sarrad   to  defaadaat'e  afflaialof  that     alcraaa,  Jr., 
thaa  Mixed  drinke  end   aerrcd   thaa  ta  etistoaarot  that  tha  part/  thaa 
went   to  defeadaat's  office,  where    -aXipraea,  S»«,  aaked  them  vhat   thajr 
thought  of  the  oadilno*  and  they  said  it  vaa  all  right,  and     alcraaa 
Sr»,  then  ordered   tha  vkltaaas  to  aake  ap  elx  awre  wiehlaasi   that 
after  tha  order  aaa  plaeed  it  aaa  aaaaaaarj  to  haro  waodoa  pattaraa 
■ada,  whiah  ytrnzm  utilised  to  aaka  the  master  patteraa,  aad   tha  latter 
were  ueed  to  sake  the  regular  patuaraat   tliat  ahaa,  is  SaptMfl^r,  oaa 
■aehiae  vae  flaiahedf   tlM  witaaao  aad  Bliidi  ehavad  it  to  Sahaitt, 
Tletehar  aad     algraea,  Jr.,  after  ahioh  it  aao  takaa  to  tha  lovaa 
aTOKua  atore  and  laetalled  aad  apar.^^tad  there,  vhoroupoa    'al^praaat 
Jr.,   saidt     "all,  that  is  saaetkiag  alaag  the  liaa  «a  had  ia  aiad  aal 
it  works  perfeeti*  aad  71etohar  said,   "This  is  a  foi  Joh*     It  is  a 
raal  aaohiaai**     that  thaj  then  said  they  ware  rsry  anxious  to  gat 
the  flTo  other  a^iohiaea,  aad  after  the   eaas  had  baaa  aa^pleted, 
round  Oetehar  1,  they  yft9  instnllod  at  d«foa4aat*a  State  aal  Kandalph 
stvaats  etara,  aad  after  aaao  dafeota  had  haaa  eorr acted  tha  aachiaaa 
ware  operated  aad  i auad  to  "work  O.K.,"  aad  ^algraaa,  Jr.,  stated 
that  ha  waa  satiafiad  that  the/  could  he  uaad  ia  ths  sale  af  the  drinki 
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fttltm  strf  6e*svsfc  i^^j^  v^ii  tiK^s^r  li^cuaf  KJii^i»fe  -  a:^:**?  sa^Te;?;?  a«fMtttw 
ii^Qi  -s^TEv  «ft*!*&i5»X«!^  feia-#  x«H»?^i?rf  ^siMaMtsit  ,^^nmfiff'>:-  *«£■?  ^cm  «^399ii0» 

X-.'.ii    Jfiiidl*  ss»ip{ir   hfe3i«?.«s   ».tii;   t«s»«>T[«ai. -  v  ■ -fujrttJsfo  oi  affijiw 


%-jia.Xr!b  ocU   l.o  «X»«  9&i  aJt  f»9VLu  ^  ■   ^'..x.-vo  ig««lJ   ^nUi  iB«l\«j:^it«. 
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■.«r    lAjri 


^^1  \*.' 


j^uiji 


khat  whll*  lutruotitaB  w«r«  ^tlag  giT««  to  tlui  u\9T%   •p«r«tera 
of  th«  sachlaM  thty  aak«d  v^algreeny  Jr.^  "what  they  slMiad  say 
if  p««pla  askad  th«B  what  they  ««re  puttlsf  In  tha  dTlBlc»  and  he 
told  thoa  to  oajr  ttothlns»  to  gire  thta  oraslTO  aaBvorat"  that  tho 
amount  of  11 .aid  originally  dlsponood  by  tho  machine  waa  oix  ounoooi 
which  was  ch^iaged  to  flrot  by  order  of  defoadaatt  and  later  "ths 
%'alcroea  Company  wanted  to  uoe  earboaaied  water  in  the  aaehiaoo*" 
inatoatf  of  "plain  water  ri^t  off  tlM  water  fattoot»*  aad  defendant 
•hlypod  a  oarbenator  to  Arnold  Oo*»  bat  it  wouli  net  work  en  tha 
aaohine  beeouse  the  eylinder  wae  ia  a  rertloal  poaitioa  nd  it  wao 
Inpoesible  to  uoe  it  that  way,  aad  It  beoaae  BeooosAry  for  tho  wit* 
neao  to  redesign  the  aaehiae  and  it  was  not  until  January  6*  1930» 
that  tho  rodeaigaod  OHLOhine  waa  ready*  whoa  it  waa  iaatallod  ia 
Chicago I  that  tho  aateriala  uso^  for  tho  old  design  could  not  bo 
used  for  the  now,  and  it  was  neooasary  to  aao  now  aateriala*  in- 
eluding  "Monel"  naterialf  **a  stainleas  ae&al)"  that  at  tho  installa- 
tion of  tho  now  ataehiae  algreen»  Jr*»  Fletoher  and  the  witnoaa 
operated  tho  aaehiae  and  '*Boae  drinks  wore  aado  up»*  and  algreent 
Jr.»  aaid*  "thia  io  a  better  drink  than  the  plain  water f"  that  tho 
witaeaa  was  thereupon  Instrueted  by  his  o«Bpai|y  to  aake  up  toolsi 
pattema»  dies  and  the  small  parts  for  1»000  dispensers »  and  betwooa 
Itereh  1  and  IS  they  wore  all  praetioBlly  fiaiahod*  and  a  wook 
later t  after  the  witness  had  sent  fire  machines  to  defendant*  the 
latter  requested  hia  to  ehango  the  amasuriag  derioe  so  that  a  greater 
amoont  of  powder  would  bo  diaj^mnodt  that  thla  ehango  ixrrolTod  now 
aolda  and  new  diosf  that  the  witness  then  eownonood  to  deliror  ten 
or  twelTO  aaohiaoa  t  a  time*  "derotiag  all  his  time  to  tho  workf" 
that  ia  tho  latter  part  of  April  defendant  telephoned  hia  tho  aaohinos 
wore  not  dispensing  the  proper  amount  of  water*  aad  the  witaesai 

after  examining  the  installations,  told  Walgreen*  3r.,  ttiat  tho 


etf  t»B«  i,:^&X'xh  &A£  nl  j^cU/ttti  $'-;9a>  -^jdtf  ^lad*  a*4J   i»«3te)iv  ul^oi-".   11 

* « a«aiido,<^  ^14  jKJt   i»a'ft«,^  h&tsim^xs9  ^ae  c^  I^^^ba*'  fiw^BeE"^  eu»9^3j;«-. 
;>ii^ton«>»h  1)^  "tve&iUBt   «»#*ip  aAi    \t9   i^i%  t&ijais  etul^*   lo    5Afti»iii 

»-:  ;tof?   hlut:^^  sesk^i^^h   bfo  »ii|   i©^   '>»£«  llX«tl«•«|i^J«s•  «i|j»   ^«i|#  loft-t^tif: 
ni,^.j'(f  Hin   ^^*.'tM%n&l^nJLb  000 4  '  ■  JTSJsq  XXs«M>  afiltf  ftfl*  ««ife  ««tjrxo4i^«({ 


trouble  waa  du«  to  11m  tumt   thai  tk*  plp««  bmd   b««ii  laid  tlUMi^ 
v«m«  hot  plaooB,  which  ouuood  tho  (&•  to  hoooao  partod  froo  tho 
water  aad  tho  g&a  "got  up  ahoad*"  whoroupoa  algrooa»  Sr.f  turnod 
to  hlo  efmglnoor  aad  saidt  "fhio  eoadltion  will  haro  to  ho  raaodlad** 
to  whlidi  tha  englnoar  replied »   Chat  would  ho  a  ooatly  laatallatloat" 
and  WalKTooa*  ^r*»  aaid  "that  ho  dida*t  oaro  what  it  ooat»  bhooo 
■aohihoo  had  to  work  aatiafaetorilyi"  that  afior  dofoadaat  aodo  tho 
propor  ohasffaa  tho  maohiaoa  worked  oat iof  actor ilji  that  in   Jimo 
Ylotohor  tolaphoaod  hlM  to  ooao  aad  iaotriiet  the  ouporriaora  of 
dof owlamt  "OB  tho  coaatruetioa  of  tho  aaohlBo"  ao  that  If  there 
wore  any  eonplainta  ttoa  the  foaatala  u%n   tho  tiuperrlnora  couli 
adTlaa  thea*  aad  tho  witaeoa  aad  aa  oasiaoer  deaoaotrated  tho  uao  of 
the  naehlae  to  the  aupervlaoro  aad  w«at  arouad  to  tho  rarioua  plaeoo 
aad  feuad  that  tho  aaohiaea  were  workiag  BF.tiafaetorilyi  that  ornold 
Co*  ooatinue(j  to  aaaufaetare  tho  aaehiaea  aad  tho  witaeoa  derotod 
hla  eavire  tiae  to  tho  werki  that  la  tho  middle  of  July»  1930»  i^ehnitt 
oaid  to  the  witaeae»  Kuah  throuj^  another  let  of  three  huadrod 
aMbohiaosy  aad  I  aaid  that  I  wouldi"  that  about  a  wotUc  afterward 
i:oh«itt  toXophoaod  hla  to  *atop  the  aauaifaotttro  of  aajr  More  of  our 
ijgtchiaoc  that  yoa  arc  aakiag  for  uo«'*  that  thoy  wore  maaiag  iato 
dlfflouluy  ia  the  sale  of  salted  ailka  aado  hy  the  aaohiaoo*  aad  tho 
witaooo  thoroupoa  did  ao  ordorod}  that  at  thio  tiao  thoy  had  Jmot 
ooaQ>leted  500  ariohiaeai  that  it  «aa  aooooaary  to  "juak"  tho  pattoraa 
aad  toola  aaod  for  the  *plaia  water**  aaehimo* 

Saoh  parte  of  the  teatiaoay  of  (}o#rgt  C«  SohaitBf  presldeat 
aad  (eaoral  aaaager  of  ^raold  Ce«»  ao  aorely  oorrohorato  tho  tootiaoay 
of  Bliah  aad  Jorfoaooa*  aoed  aot  ho  atatod.   Xa  additioa  to  aaoh 
partot  the  wi^aeoB  testified  that  yietoher  reqaoated  his  to  hnrry  vp 
the  deliTsriea  of  tho  aaohiaoot  and  that  "it  will  take  ahoat  a  thoasaai 
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9Si$  mor''-    f^.'^.i—.-    «^r.'..v.^  o-    -.   c»    'iii  b»«i«J»»  «9irfv  ♦g«t>»Iq;  ;rorf  ,Biuwr 

)•  sstf  9iU    ^-?^i3ic2en;3i«-'-b  T>9«»r^*^«  »^   t^t.^:  ^sss^lvr  .<9k(£4   bite   «S0di  9«iirb« 
Mfta'j-'^    ^^iii    |\.Xl^d;*3«l«l*ja8  ^Jt.x  .^.a(i«K  ^"*   J-^ffJ    Nmult  htm 

ip.ai  bjnd  ^©iC*  ?j3!rl;f  nlrf?   J*  :>i«f;?   ibsrssfeio  m-;    i^Jrli  m>ts^tiu£i  iia««#lw 

..♦jKidvp^i  *x»*«^'ir  Btiftj't*  «*4iir  »«i  ft««ii  «Xoe^  Htm 
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■aehliMR  f   ttqulp  vmr  •Ur««.   T«u  haT«  ship  lag  Inatructloat  en 
%k«  first  thr««  tetndr«d  $mA   w*  will  gir.  you  further  thlppUf  U- 
•truvtiMB  la  uipl«  tl»#^  to  keep  th^^n  eoaUc  as  w«  Bt«d  tbea,  ^t 
TW   mat  kaep  than  o«»adag|«  that  a^Mit  »prll  15  Sehaltl  told  the 
vitnaas  thnt  tka  aaahlaaa  w«r»  prorlag  aatlaf  otory  and  af  Gconoada 
worth,  %h:*t  *Uhv  nmyn  na   a^oiat  oao  and  «  half  oent  oa  aatarlHla  oa 
oach  drink,  and  ia  nddltion  to  that  «ro  g^t   away  fro«  a  lot  of  UroAlo 
Md  oxpoaao  ia  haadltag  th«  fra.h  «ilk  aad  la  ko^spiag  it  aaaltary  aai 
»p  to  th«  Board  of  Health  r«qulr«»oata .  '  q.  What  did  you  8«y? 
A.  I  aajs*  'Won,  th«  KF-ohiaaa  prora  rery  raluahlo  to  you,  doaU 
%k»rf*     Aad  he  aaya,  'Yoa.'   I  oald,  •  Aro  yoa  goiac  richt  ahoM  aad 
iaotall  thea  la  all  tha  stores?*  lo  saja,  •Too,  wo  aro  jgrolag  ahoM 
aad  It  will  take  about  a  thoKsaad  aaohiaos**   le  sayoi  •HowereT, 
doa»  t  aake  them  any  faater  thaa  what  wo  oaa  got  thoa  laatallod  ot 
as  wo  noad  thea  to  fot  thea  laatallod.   do  ahoad  with  tho  awai 
parts  OB  tha  other  ■aohiaos  sad  tha  sore  expaaelTo  parts  rua  through 
in  lots  of  three  huadred •   o  doa«  t  uaat  aay  aere  aoney  Inrested  oa 
this  propeeltlon  than  aeoeasFiry  aa  we  go  along.*   Q.   hat  did  yon 
say  to  that?  A.  v/,u,  %   ^i^^   t^^   H^^,  ,p,^^  ^  ^^^^  substcjitlal 
aaoaat  of  money  on  this  propoaltloa  up  to  the  praseat  tlas*  aad  wo 
aood  |ia»900  to  mmm%   sosw  of  oar  outataadiag  obligations  Incurred 
hoeaaso  of  this  thing*  aad  ho  says,  *Mr,   Knight  will  ti^o  ears  of 
that,*   I  says,  'Ths  tool  and  die  eost  aro  prollmiaary  axpensos  la 
aakllig  those  hand  built  aodels  aat  aaeaat  to  ahoat  tea  thousaad 
dollars.  How  do  you  waat  ua  to  bill  that?  Do  you  waat  ua  to  ehirgo 
you  la  our  iaroleea  for  approxlaately  tea  thouvnad  dollars  oorerlag 
thoso  costs  aad  bill  the  aaohlaes  at  twoaty-seroa  fifty?*   He  says, 
•Mr.  Knight  ^111  let  you  kaow  about  thatt"*   that  >algToen,  Sr.,  was 
proseat  duriag  the  eoarereatloa  aad  the  witaess  said  to  hla,  "'Ave 
theao  aaohlaee  pro? lag  satisfaotory?*   He  saya,  *To8,  we  waat  to  go 
right  ahoad  aad  iaatall  thea  ia  all  oar  storos.*   'Furtheraore,  Hr* 


♦ff5   MOv*   *>JtnB(»S  ftJf  XJhcq*    U»tf«  #«?iJi    *tS«i«»<»  a*«<^  ^^>^^  ^«*«  *»t 

has  ^i^Jiasa   ii  s«lM*©aI  «i  *«»  3flia  it«#i;'      *      .^JiiXiMxawf  «X  feft«4x®   *^«- 
taL£   tofijie  M;&it  a«i»S  s*®^  ■'*'^'  '    *''^^  '    ■'^■''■■^' 

^d  MXX^e^tBifi   ;:i  r.  -     rr»«  »w  *.8«lt%  ££aii3   I'^jJe  *'mj   ^jLaz   i*K9t 

llsssaa  s..  >©        ■,bttil&ia&£  iaatl4    .^srs  <?o   nod^    baan  9w   eta 

»\;)   t'!}#«?T^I  x^AOw  *>%fm  V  ':g»fiu£{  se-xaJ   to  b4oX  fil 

c;;v   5vf:  v»^^  »«'  q  alrff  no    .   >  o   ^mrGOA 

to  »-tjB9  »:sl«^    ...US'  Jxst^lfv;.   «tM»   401EKM1   ti   6n<a    'n*-*^*   «Jtrf#  la  esfljaoscf 

ai   v'si«ifsei(i7»  x'^'^'i''^X'«''s*.  ^^^  **•»  Xet  tft\«9    I      *,iadi 

iiti*>?ufttdi  a9i  Ju««>  9tf  iamusif   Past  eX^hoa  iXiifo'  Iir«{<  •««rlv    ^i3(«B 

1-         4  •reTaXjc  ',y-:>.n)   su^4-v.     nQ.t  u-  .  xV 

«  '  *->   .w  i-i     o 'c^£ili(OSfll    *>.-w»ij 
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Kalght  will  glT«  Ui*  acr««atJit  at.«ntlon  ao  as  to  get  it  •loa«4 
up  aad   that  will  hJL««  permit,  you   (.0  sell   thasa  wifhlaaa  tc  oth«ra« 

iilgvn  «&«  toa  Tarjr  inuirioMatal   la  reoemtendlaf  tlmaa  Bfichiaaa 
mad  w  da  aai  «*at  it  kne«a  that   the  vigraea  eoapaay  eeatrela  ihm 
aala  of   this  aaahiaa  and  the   a&le  of  tha  powder.     I   doa*t   think 
it  la  good  poliojr  to  haTO  that  kaowa  ^o«aaaa  bobo  of  oar  ooaq^otitora 
maj  aot  bay  if   iho/  kaov  ahout  Itt*"     that   ^ehnitt   aaldt   *Wo  aro 
goiag   to  gat  baay  ia  aelliag  tkeua  snohlnaa   la  nQnrer;*   thnt   thay 
waro  KOinti  ta  iaatall  thea  tbera  aftar  taey  got   through  inotalllag 
thaa  ia  Chieagof   that  tha  witnaao  aaked  hia  "how  profltahla  or  ^.rhat 
meehaioal  valuo   tha  n^ohiao  waa^**      to  whloh  ho  answered   "that   thaj 
woald  oara  thair  ooat  ia  a  raMaxkahly  short   tiaa   *   *  *  tan  days  or 
two  woeka  »  *  »  ia  tho  busy  storasi"   that  aftar  '»algra«a*  2r.*  laft» 
Kaightf   the  eoaptroller  of  dofaadaat«  oaao   into  tha  rooa  and   tho 
witaoaa  said  to  hiair     "Ur,  v/aOgroaa  just  told  aa  a  short  while  aga 
yea  are  goiag  to  a—   to  it  that  I  got  a  ohock  for  ^IfitSOO,"   to   ehioh 
ha  replied*    **!  will  take  eare  of  thati*  that  the  wlta«s8  then  saidt 
**How  do  you  waat  the  bill  aado  oat?    Do  yoa  waat  as  to  bill  you  with 
thl s  t  oa  thousaad  dallars  preliainary  exjeases  and  the  nachioes  at 
il«»ty-ooToa  fifty?*  to  shioh  ha  yoaliodt     *Mii«  yfa  ojo ,  we  furnish  , 
tjhaaa  aa^ahiaoa  to  oar  iadiTidaal  stores  aad  we  haro  to  charge  th<»  ap 
with  this  oqulMaoata  th^ia  installatloat  aad  we  ofta*t  charge  thorn  with 
>tla>  dies*      ^0  will  Pay  yoa  for   theae  tools  f.gd  dies  at  the  rata 
ilLJI»9  doliara  a  sakohiao  for  the  first  thoae&ad  aachiaao  wo  waat  fpy 
aiP  ataraai*     that  the  ixjlneat^  than  s?^ld:     **lroll»  1  aaderstand   tlwa 
that  yosi  waat  the  first  thousand  billed  at  thlrty-aarea  fiftyi  aftoy 
that,  the_j?r ioe  is  goiaa  to  bo  twaaty-seyen  fifty**     H*  oaypt   *0>K»|** 
that   the  witness   said  to  lUiightJ      "DoaU   forget  aboat  thnt  |lg»500. 
e  need   it  very  bad*       e  hare  got  obligatlone   that  we   Inoarred  am 

your  behalf  oa  this  thing*  aad  «a  aead  that  aoney}"   to  which  Kaigiit 


»T»  »^  tiJjsd  .;?^tfifffe>'  "'      ■    -'lititfiit  vaja*  ^«i^i  11  x>«r  4«e  tMi 

^nrf*   fifjit   "?•¥•'•  ^«&iili>«a  *'4.viC5   sutiljCe'S  »i    fHUif  J^f  ei   ^i«% 

■cirf-aixiiBie^  .os>   'Ti;»£{^  irtmet  hSJttW 
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roll«d»   "'•lit   I  will  %tim  —xm  •t  that,*  ^ut   that  It  vae   n¥o«t 

%«•  aenths  later   that   they  finally  rfto«iTo<l   the  vl^*&00»  at  vkich 
time    mold  O0.  ha<l   «hippa4  dafaodasEt  13T  iwchineB*  whieh*  at  $3T*90 
a  plaaa*  «fl«14  aaowit   to  |5tl57«50t     thnt  the   inrolaee  on  the  137 
■athlnat  wa»a  "»e«#rRndu«i  Involcraa"  and  did  not  Bp«clfy  any  prloe* 
init  that  after  the  r^eelpt  of  the  f  1^,800   "are  billed   thaa  at   thirty* 
acrran  fifty  including  the  m^^chlnee   that  had  baan  ritlyiM^  irrlor  t« 
tka  date  whan  i»a  ROt  the  aheeki*   that   ahont    Au^^st  1,    after  recelrlac 
ROtlee  tluit  dafeodnnt  had   arder^^d   thea  ta  stop  snklaf?  the  Bnchlnee* 
hm  antr  Behnltt  aad  aaid   to  hlat   "'^iMit  happaaad   la  the  dlspanaar 
prepovltioB?*    ^nd  h«  eaya,   ♦Veil,  everything  went  nloa,"?  fine  'vith  tha 
aaehlaae  Inetftlled  in  the  loop  hut  whoa  «e  ;at  thea  la  the  outlying 
aaighharhood  etaxee  ^e  got  just  oadlees  ooaplalate  froa  oar  cuetonara 
•at   there.*      1    said,   ♦How  did   th^it  9mk9  nhout?*     Se   says,   *It   smsmA 
the  onion  milk  drirers  started  a  propaganda  about  Walgreen  ualag  watar 
iaattaad   of  fraeh  allk  In   the  preparation  of  malted  milk  aad  aatamlly 
•ur  coapetltors  iot  hol(i  of  this  ^^-nd   they  were  not  slow  in  peddllag 
It  arcttnd**     He  eriya,   *The  ooaplalnta  becaae  eo  aarloaa  we  had  to 
dlacoatinae  ualng  the  aaehlaeai***  thnt  »haut  October  15  the  wltnaea 
had   tha  following  conTereation  with  c:e)ad.tt:      •!    eald,   *Vhnt  haye  yoa 
decld ad  to  do  aboat  the  diapen^ef?*      *    e^;ij*   he  s  yei   *the  gltttRtiag 
la  BO  earloua  yfe  haye  decided,  definitely  to   drop   It**,     »  ♦  »     i  aay» 
♦Wall,    In  that  c&ae  ■^a  will   forget   about   the  order  of  a  thottsHBA_ 
aaohlneB  and   *we  will  bll>l  jrpu  OftpLy  v?ith  aur  009 1   and  expend  it  are  a  a 
aittaal  of  at  and  expend  11  tMpes.*  vfter   thinking  it  oyer  a  short  whlla 

Sfhalt t   aaida  ♦w ell*  tto&t  ia  all  right*       hat  do  the  flgaras  ehow?* 
Aad   X  gara  hla  tha  etateaent   showing  «hat  the  flTurea  aataated   to* 
Aad  thea  ha  aaid   ♦^all,  hev  about  thla  burdaa  itsa  In  here?*      *«all,* 
1   aaya,   ♦yaa  oan^  t  do  thnit*    or   ♦nobody  onn  do  baelaesa  without   t'aklag 
•ff  bardea  «id   that  la  eartalnly  a  oharge   that   ia  Justified.     That 
la  ear  aotaal  east  aepeolally  ia  rlew  of  the  fa«t  that  Jorgenaoa  aad 


i&<i4e   .-irn  tk   tJUU    iu^   **,4jMf«   1»  ^^um 


fr^    -.  :  ... 


jiA.: 


'U:Q 


lao 


•a/.--      .^      1-  VG     'J  i       'i 


«  o  r   f  .••- .  r«f     o'       »'fito      r'-.'i   i-f 


^^«if.':>.u,  4a«i  .-^iifilijecosl;!* 

1    .iij&    Of    si 

^^       ifirf.*  n.f    , 

^    •^■£i'L„,.     . 

..___ :  .v:^   i.;a-   I 

vxi^  I   teA 

(      :■  -:     fid   mMi     NKA 

'  •'  ■■<■■■•   •     tS't/'S     i 


-17« 

^Urs  skiii  H«lji*s  tlM  la  all  la  tlw  ^rtf«n.       If  mm  <lMi*i  ««% 

ralmbursAd  for  1ittr««n«  wiqr,  w«  ax*  mt,   aat  to  saj  anythint^  a^eut 

h»tk%t  light t  pmvmr  and  •rexyHhine  •!»•  that  had  ta  ha  flfnired   in 

hiurd<m«*        ;i,     Dl«  ha  aay  a^jrthiae  alaat     A.     Ha  ooaa  baak  rlth  a 

prepaaltlon  and  aald*   *V9all»  how  abawt   tahiaff  theaa   thraa  taaadrod 

aaohlaoa  boek  tjid  giriac  «a  oradlt  for  thaa.     -^am  eaa  aall  thaa 

for  maa  aa  an  ordUary  dlapaaaar.'    ♦  *  ♦    a.     1  aaid,   •»o,  1  «oul4 

Mt  tako   ihaaa  dlajpanaera  baok.     fhay  look  eatlraly  dlfferaat   thaa 

•luf  ragalar  dlayaaaora.  *  *  »•»       vha  wltaaaa  furthar  taatifiad 

that    jraold  Co«  did  att   taka  back  th«  aachlaaa  that  had  baaa  Aalir- 

erad   t«  dafandieat  aad  that   thay  atlll  had  poaaaaaioa  of  tha  maohiaaa 

that  had  boaa  aade  up  but  aot  dellyarad   ahaa  defendaat  dxoppad   tha 

propoaiiiaai   that   thaaa  aaohlaaa  wara  aTallablo  to  defendaat f  tkitt 

th«  wilnoaa  had  aotlfied  dafaadaat  to  taka  thaao  mehlaea  away  bat 

that  tha  lattar  had  igaorad  tha  aotle««     la  eoan«etioa  with  tho 

is^nimaj  of  t,hia  witneaa  tho  foliowiag  lattara  wara  offorad  and 

rdcalTod « 

^_  "Ootobar  av»  1^30 

*]fr.  Roland  aohgaltt 

"c/o  "algreaa  Cosmaoy* 
H  «  »  a  ^^ 

"Doar  Hr.  ^ohsitti 

•referenOQ  oar  rtc  nl  paraoaal  iaterriaw.     It  oay  bo  doalrablo 
for  you  to  h«r«  a  witwon  coaflrHatlon  regardln,'  the  Tlrfuroa 
I  If  ft   ,  1th  yom  (Total  #ii4,615.4l)   ©©▼•ring   the  aotaal  eoat  of 
the  coajbinatloa  dlapeaaara  w«  aad^  for  you.     Thorr  ord,   ao 
hor^y  glTe  you  posit  lye   aBsuraaeo   that   ths  Ilguroa  aro   takaa 
froa  accurately  kapt  records  nad   are   correct,     ^^e  will  bo  glad 
to  haro  you  cheek  up  on     ny  of   the  Material  and  othar  ooato. 
rha  dally  entries  eoTerlag  labor  charfOA  t^rm  alao  cpoa  for  your 
audit • 

•«  ♦  ♦ 

In'vlf!  iL"Tr'^  ^•'^  ^L^^^  ^"^'^^  ""^   axpended  on  tho  propoaitloa 
tl   «!r».  ^^'r  ?***  ''T  "^^^  certalaly  appreciate  If  you  carhelp 
ua  out  by  ooaiplylag  with  the  following  auggeation. 

I^!*'*'-^''*?^,''®"  ®'!''^^  '®^  *^«  1^,500.00  already  paid  on  aecoaat 
there  i»  a  balance  of  ^12.113.41.  %.   will  greatly  appreciate  a 
realttanee  for  9,0'>0.00,  «hlcb  will  le-.re  a  balakca  of   ^a.113.41 
aue  us,  or  the  approxlaate  Talua  of  thrao  haadr^  of  the  caooinavloa 
4lapaaaara  yalued  hX   m.60  (Our  JS..   ao  Llapanaar  ooat  to  you  ^ 
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tlBM  as  iw«  eaa  d  «eld«  r««ftxdlag  aeosptlns  tlM  ••■^iaati*a  dls- 
peas«rs  on  band   aod  tb*  aoovau  va  acn  allw  aa  a  aradit  tliaraXora. 

"ilopiag  £%x  a  ft'vor&ble  rvpXy  «aiJ    ilvt    lb  vill   f   poawikle  iar 
/tu  to  lat  tto  lULYo   the     9,000  a«   racuaoted,   «  ith  beat  vlabao, 
v^a  ara 

"Ytaro  tralyt 

*(«lgna4)  Saarca  c.  Sataiita 


iOTOiabar  15 «  1930 


*«]r.  Relaad  Sehaittf 

'c/o  lal«yaaa  Coapanr* 
•  »  »  ♦ 

•t>«»r  Mr.   vChaltt: 

■■»  *  # 


m«.J»i«t  ahead  with  the^^ork  jM  the  Cosft>inatlon  Maj»a»ar  with 

|*a_je«»i.VJ -'  ^"  J^JLA^^  *•  J?i»'--  ■        "  suffar  a  lo»» ,     '^; 

liiD*?-^"^  uy»t   coyar^pui  1   eo»t,    and   thaFeferc 

t»  ny  1st  tar  of  0ctofegi^2jitg^j^»7r  — ^^       ~ 

•It   !■  rery   Impart aat  that  we  raaoira  a  roalttanea  to  apply  oa 
BCccunt.      The   loan   I    tild   vqu  abouc  duo  oa  l)IoTatt)»ar  lOtii  «&» 
•xtonded    nth  a  proalse   to  pay  the  baak  |»tOOO«00  jaat  aa  eoon 
as  we  r«celrer;    sae   from  you.        lca»e»   therefore,  lot  ua  Iwra 
your  reaittaaae  ao  wa  can  tuOca  c«od  aa  oar  praaiaa.     Tin  reaaaa 
we  owe  thft  bank   is  becnusa   of   ^.cpondlturee   in  your  behalf. 
Thanking  you  in  adraasa  for  your  faTar»  wa  ara 

"Years  Tory  traly, 

„>^,  ,^  ,  "(sl«aa4)  aearga  C.  Schalta 

"(itallao  aurs«)  i'raa*" 

"Ifir*  Ralaad   Sohaitt, 

"e/o  ^algroea  Ceapaay, 
■744  Aaaan  j^to., 

•chloftgo,  illiaoio, 

*]>t»ar  mem  ^oliaitti 

«*^  « 

-It  raraiy  ••«itt  that   it  ahaald  aat  bo  nocoo   .iry  for  ae   to  oall 

again  and  e^rry  oa  lengthy  dlaouafiloa.  e  certainly  eantot  r^ryi 
will  not  take  aor©  loss  on  thvs  ooabiaation  dispeascr  proaaaitiea 
thaa  wo  already  otif  for  beeause  of  It .  *«     f*        *•« 

*It  dooa  aot   00  a  fair  to  ask  uo   to   take   a  further  loss  bocaaaa 
•x   terae  conoid ered   and  diecuaoad    ia  conn  action  with  aa  agroo* 
Biont   that  ir/«s  aoTar  oaasaaaated,   oopeotally  whan  entirely  d  if . 
Xoront  eoadltlaaa  thaa  ahelrin^  the   eatlr«»  proporlUoa  wore  ooa* 
»eaq^lat«d  oader  that  agrteaont* 
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•te  are   euro   that  Kr,   C.   :  .     -vlfitM^  Kr.  will  0.  K.  ytmr  ■•nrtlnc 
an  •HTlj  realttaae*  sf   t^h«  biU^aai*  4K«  tta»  eoasldarinc   tlM(  our 

thargec  do  not   ooTer  our     ^otunl   coot. 

"The  fljuros   8ul3»tttt^<^    ahow  owr   exp'-n^iitUT^n  for  iMtorlftl*   l«b«? 
Mid   so   fortMt  %«t  oortainly  do  net   ooTor   our   oTt^r^Mad   oobt*     if 
the   tlse   that    :/r.   Jorj;n9on  noent   on  tho  proyooltlon  had  booa 
•k^irgoA  m.p  oa  aa  hourly  Oasla«  it   aloao  would  <i^aioani   to  moro   than 
OUT  whole  oh.rgo   to   ccrrar  our  OTArhoad  oxponsoo* 

"Yvaro   trul/* 
•APfOLD   !5L>CT«XC   OOHPAfT. 
•S*   C*  Solooitx*' 

i'latntltf  *  s  wltnoBo  Ma/aond  N^or»   a  public  acocuatantt 

iostlflod   to  *ws  audit   of    tlie    aocouat   of  defendant   as   »bo^n  by   the 

rooordo  sad  l>o<»lco  of  'urnold  Co*  and   In  connsotioa  with  his  testlioonjr 

two  otatomoato  woto  Introdueoit   oao   ebowing  tha  In'bur  olutrgod    to 

tlio  aocount  of  defoadaat  aa«i  ono  showing  the  ttitjirlals   chargid.     Tkm 

wlta«s0  bJLso  cats  teiitiooay  rel^^lag   to  certala  itoMs  of  laotor/ 

hurdoa  whioh  he  otatod  wore  properly  ohargaahle  to  dofoadoat* 

i>ohmlt-6»  oallod   i'or  Xurthor  axaaiaablony   te.^tlfiedf    la  uubstaaeo* 

that  tho  sua  of  $a7»^74«75  was  a  fair  and  reasoaahle  Talue  of  tho 

jBanuf a.etttriag  seryioo  perioraod  hy  Arnold   Co.   for  defendaati    what 

.oraeld   Co*  reealTed     ISt&O^^  froa  daf cadrat.  aad  that   tho  aiaount  still 

due  that  eoapaoyt   exeluslTO  of   Interest «  was  «'14  9574*7D|   i.hk.1    the 

■aohiaoe   that  wore  aaaufaotured   for  defaodant  and  aob  dellYerHcf   aid 

tho  aateriais   thai  had  ho^n  >iXlootited   to   tho  aanuf  aoiiurlag  of  tha 

dlspwtser  were  still   la  th&   .'raold   f ^^otory  build Ingt  where   thoy  wora 

segrogatet:    on   the   ?  coad   floort   that  oAterlals  on  haad  eould  not  1i« 

used   for  any  other  machine  that     raold  Co»  aaaufaetured  and   thai  3m 

did  not  kaoT  of  »ny  other  a^Jtuf&otarar  that  coald  use  tho  aaterlali 

thit   the  parts  ch^irg'sd  agaiast  dofendaat  are  "aaehiaod  up*  and   are 

worth  nothing  hut   scrap*  as  thej  ware  adaptable  only  for  use   In  tha 

"tl  dlapoaser.*     '*?or   one   thla£  there  Is  aon^l   .using.     ?hat  1b  tox/ 

oxpenaire  aatal.        It  has  a  regular  aturket  prlee  as  junk.    »        '  Tharo 

are  ^uiXQ   a  few  staaplags  ^ad  saall  porta  that  wore  aado  ♦  *  *  fa» 


KHH—t  'max  ^B  *Q  III  t  icvff'qil        .  ,        i«ria  atwa  •t*  »«* 


X:t<^itn»i\   'tit  R«i»»i  nl«^ 
t>.'  ■  .-■.,..■-■ 


•as  thomsand  MtfidUiM*     fhmv  arc  b(NM  aervwa  that  ann  ¥•  ua«d  for 
•th«r  par9«««8  ll«oau«e  timj  are  ttiuidardf  but  tli«r«  art  f«w  ^f 
tltOBe*"       Ttere  was  also  offered*  la  ooantetioa  with  tha  wltaaaa'a 
taatlaony*   a  eta^«Bent  of    the   cost  of  ^iterasf  platiag  aad  atie- 
••IXaaaoua  axpanees  elu\rged    to  tlM  aeeoMit  af  dafantfaata 

Dafaadant  affarad  a  aiabar  of  aKlUblt*   akoaiag  laraloaa 
fraa  Araald  C9»  to  dafdadaat*  la  ^hloh  SAclilaca  uhiyped  vara  blllad 
at  i^37«BO«     It  aXaa  iatroduead  aavaral  lattaza*  vhiah  wa  da  not  cam- 
aidar  aaeaasar/  ta  aat  aat. 

It  la  elaar  tkat  »alcraaa»  3r.|  dlatrxtad  tha  alaopla  taras 
af   tlM  #ral  af raaaaat  tlait  i^aa made  batvaea  tka  piu-tiaa*     At  tka  flrat 
isaatlag  af  WaXcraaa,  air^t  aad  Blish*   the  faraart  aftar  flret  atatlac 
tkat  dafaadaat  v-  s  sAxloaa  to  haTa  a  aBchloa  aad  a  that  would  dlapaaaa 
a  powdered  prodaat  la  water  far  aaltad  aiUcs  la  placa  9f  raw  BiXki 
aad   that   it  had    tried  out   ^  oartaia  pawderad   produet  ahloh  ha  thought 
aauld  aaka  a  satisfrotary  aaltad  ailk«  but   that   "ha  dida*t  kaaw 
vhathar  tha.  rtiole  affared  aay  aerit  or  aat***   a«iid»   ia  subataaeat 
that   if  Arnold   Ca*  would  da«lga»  9r  nttaapt   ta  deaipn*  a  B^chiaa  that 
waald  dlapaaaa  a  powdered  produot   la  wat^r  far  Halted  milka  ia  plaaa 
•f  raw  Billt»  aad  if  his  "idaa*  prorad   to  ba  a*flopf"   "thajr  would  pay 
all  axpaasao  imrelTed***       Aftar  atatiag  that  ha  thought  that  tha 
partiae  thould  hava  a  writtaa  agraaaaat,  311  ah  fiaally  told     al^reaat 
8r«f   that     raold  Co*   "^would  ha  glad   ta  work  with  hia  ob  that  basis." 
Ia  Ainouaaia^  the  3gree«aat  dafaadaat  haa  aaaa  fit  ta  refer  to  oar- 
taia paragrapha  that  are  fouad   la  propoaad  agraaaeata  that  it  r«faaad 
ta  8iga»  but   ia  deterainiag  what  waa  tha  agraaaant»    *a  have  diax««> 
gardadi   of  eottraa»   thaaa  propoaad  provlaioaa* 

Ftob  the  beglaaiag  9i   the  buaineaa  ralatiaaahlp  bat^aaa 
tha  partiaut  Araald  Co*  aada  a  auabar  of  uaauocaasful  ef^'orta  ta 
hare  a  written  agraeaaat  axee«ted»  hat  ^algraaUf  sr«f  waa  aat  oatla* 


«»oi«TBLl  aiii<iroj(s   -TSi^istiJlv^  -x  :>«i-x»t!to  :r-^hr.i1^Q 

TtJaq    &XU'  rJoX't^.e   «rf   03     l»«V6K[    "»«»fel'     ^iri  tltXilll    (Pfltl    lO 

ta«©tpXe  XXantli   «JbIX0.  ei««ai»fl^iivs  o^^^ii  v  ;*   fcXmide    «?*litjiq 

...    .  i-re*:'  Ov-  fS  biti^  -I.;.T  ,  « ta 

flri>«^tf»<f  fiitLino'i: ■  lr>-x    '^.-rnlcwi  ?»r  .pui'Fixf  eff^  arc. 


tUi   tluii  hi*  -Ida**  Blj^t  »ot  proT«  »  "n^Pt"  amd  ke  refiued  t« 
tlgn  «Ji  •grasiacBt  uatll  1m  i»m  a«t?iur«*  ©f  ilu  tuccess  of  his  -Ida**" 

wliieli  vftt  i«  fiV«  "■altar'  Bilk*  drinks  in  d  rtf  aadaat  *  a  400  drug 
Btoraa  o«t  •f   a  "p^wderad  prodnat*  -  o-vnad  ^y  It  -  and  *«t«r»  aaA 
to  aaXl  tka  drink  to  thp  pu  lie  aa  ganulao  Boltad  «iXk«   Bb  figurod 
Ikat  if  hio  "Idoa"  proTad  a  aueeoaa  dafaadaat  would  aara  ona  and 
OBO-kmlf  oaata  on  ayery  glakoa  aold*   Ha  roalizod*  h»'m9r9Xt   that  it 
Mtk*   aaaoatial  to  tlie  saoaaaa  of  hla  ^idea"  that  dafaad&at  haTa  a 
BDi^hine  that  .oxad  eoaoeal  froa  the  purahaaar  tha  roal  Batura  aad 
oentanta  of  the  drlak  aold.  Ma  astlmated  chat  auoh  a  aachlaa  would 
•urn   Ita  ooat  la  taa  daja  or  two  wooka*  aad  th.%t  if  the  "Idoa* 
pTOTod  a  auooeaa  defeadaat  would  own  tha  aaohiao  aad  hacfm   the  right 
to  aell  it  to  ooaqpe&itora  aad  othera»  aad  "that  tha   Araold  lactrio 
Coipeajr  oould  be  the  aolo  aanuf «^ctttrar  of  it.*   The  final  mnrhlao 
eoaatruetad  by  mold  vo*  woe  a  iwch%aieal  aaeceaa  aad  highly 
a  tlafaotory  to  dtsfaadaatt  hat  the  "idoa**  of  ^alcroony  '^r.,  prorod 
a  failure  beaauaa  ailk  drlTora  aad  buaiaoaa  xirala  atartad  pro* 
paSaada  about  the  aatura  of  the  aaltod  drlaka  aold  by  defeadaat 
aad  aa  a  raaalt  of  tha  propagaada  tha  eoaq;)l?iiats  of  defeadAat*a 
euatoaora  *beo&aa  aadleaa**  aad  ita  Vuaiaasa  wao  soaerioualy 
affeeted  that  11  waa  forced  t,Q   abandoa  the  "idoa"  aad  to  ooaao  uaiag 
tho  dlBpeaaeray  aad  it  ao  notified  raold  Co« 

Bofandant  ooataada  that  pXaiatlff*a  olala  aouada  la  daaagoo 
aad  la  not  auatalnabla  und^r  tha  ooaaoa  ooaata.  It  ia  a  auffielaat 
aaowor  to  thla  content,  lea  co  oay  that  tha  daia  ia  not  baaod  upon  tho 
thoory  of  daa^tgaa  for  breach  of  a  oontract*  Plaintiff  adalts  that 
dofoadant,  when  it  oajaa  to  the  eonolusioa  that  tha  *idoa"  waa  a  "flopf' 
had  a  right t  uadar  the  «gro«nent»  to  order  jraold  Ca*  to  otop  aanu- 
faeturlag  the  diapaaaorat  and  he  aaae  to  xoooror  the  coet,  or»  ia 
othor  aordo*  tha  oxpeaae*  of  t;ho  exporiaaatal  work  upea  the  aachiaoi 


blue  fiatd'yy-m  »  ^stt^   i&H^    ht  J*-  -  i^XOa  rfr  ttti^ia^e 

5ii:«l't  oslt  ersd  '-^mt  t^aiHami  aMi  awe  klM^^'  iR'^hf^'^'^:  -  -q[ 


»0"X|[  b«$'iM-in  «X*2Vi:s.  ;-..<:iiU»i-v  •  ■  iji   .-iJUij  iiaki  ;■«..:    ^  a/i.  •        a 

a* Je«-iisi(r-^  -"      trviAf.<}ai<9a  ^dii  jiiitajt^iiiv '.%  aiAi   to  ^Zvati  »  «.  '   Lis:-: 

^Ai  oeq0  h»futd  i«A  «i  eUjfx:^   ^i   iittki  ip^c:  t;^.   aol-io»4txou  nidi  o^    x»rF«ii« 
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also  tk«  cost  of  VAnufnotarlng  t]i«  4«llTer«4  ■»e]ila«s  aad  the 
■laehiaas  ordered  sod  >aaimfactiirod«  wholly  or  la  ]»art»  liut  not 
dollTorod*  "iflMa  d«fendaat  obandonod  tho  "Idoa"  of  Valgroom*  r«» 
and  told  raold  Co*  to  stoy  ■awtfueturiae  th«  aaohiaoa  ,all  that 
ihoa  roaalaed  to  l»«  dcao  nai  for  defendant  to  paj  j  raold  Co*  *all 
tho  «xp<9a»08  InToXved*  **1«8»  $18tS00  that  it  had  thoretofvro  paid 
ea  aocount*  Under  suoh  a  otato  of  faota  tho  eeaaoa  eooata  lio» 
•ad  wo  are  aatlafled  that  tho  orldoaoo  supports  tho  fladias  of  Um 
trial  eoart.   Jfeithar  la  tho  trial  ooart  aor  hora  has  any  quoBtioa 
of  -fariaaoo  lotwoea  the  bill  of  particulars  and  tho  proof  boea  ralsod* 

Bofoadaat  contends  that  "the  only  orldeaee  la  tho  r«$oord 
is  the  actual  eests  t«  tho  Arnold  Co.  Hmoo  ooota  inelude  not  onlj 
labor  expended  and  a«terial  ooaeuntd,  but  aa  veil  tho  ioTMitorj  etill 
oa  handf  whleh  furaishos  no  OTldeneo  whatsoeror  of  reasoaahlo  aarkot 
TTilue  of  anything  reoeired  and  un4u&tly  detained  ^  tho  dofaadaat." 
If  we  aasuao  that  it  was  aoeessary  for  Arnold  Co*  to  introduce  proof 
touohiag  tho  roasoaableneso  of  the  eostst  wo  still  would  hold  that 
there  is  ao  aorit  ia  tha  iaotajit  coatentioa*  Sohaita  testified  that 
tho  $27*074 .TS,  against  whioh  the  ^lS»fiOO  was  paid  by  defendant^  "is 
a  fair  aad  reasonable  raluo  for  tho  aanufaoturins  serrioe  perforaod 
by  mold  Company  for  ^'algroen  Co***   T^efeadaat  aado  no  objection  to 
this  toBtiaony  nor  did  it  introduce  any  OTidoaoo  to  eontradiet  it* 

Defendant  eontends  that  "the  attitude  of  tlM  Arnold  Co* 
with  respect  to  the  patents  is  utterly  inconaisteat  eith  aay  ri^t  to 
roccTor  ia  this  action.**   o  hare  oadeaTorod  to  follow   the  straiaod 
arguaaa'u  of  dafendant  ia  support  of  this  contention*   .Tea  duriac 
the  tiao  that  mold  Co*  was  deliTeriag  and  aaaufaeturlag  tho  aac^iiaoo 
it  exporieaood  groat  diff ioulty  ia  securiag  aay  payaoat  frea  defead- 
aat»  aad  after  the  failure  of  tho  "idea"  ropoated  ef forte  to  collect 
wore  «asuoeos0ful*  la  letters  aisd  eonrerBatieae  rneld  Co*  stated  to 
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4«f«adMit   its  flnanelia  dlf   loulti««  ftad  praotleall/  beggsd  a  yaj- 
uMnt  9f  tlM  a«oeant»  la  nlMlt  or  Ib  part*     It  appears  froa  tha 
tsBtlBaagr  af  SoJniU  tkat  la  Maur^,  1951»  appraxlaataly  ala*  aantlM 
after   tha  abandoiuMat  of  tha  "idaa*"  lie  eipIXad   oa  bahadtt  aaS  aa- 
daararaA  to  9oII««t  the  aaauat  da*  plaintiff |  that  at  tk«  sad  of   tlM 
oonroroMtloa  that  took  plaoo  Setaaltt  saUt     "*woll,  hew  ahoat  tlM 
pateatT*      I   said*   *I   don*t  keliarro  the     algraea  Coapaay  own   t}»aa 
pataato.     They  are  aot  tha  property  of  tha     alsroea  (  onpany.*      Ho 
■•y«»   *Wall,  If  «o  pay  thlB  account  here  wo  vaat  tha  patents**     1 
eaU   *Wallt  ^  doa*t  kaow  whether   I   can  get  those  pateata  for  /oa 
or  aot«*      I   aaUf  *Wa  kare  aeaigaed   our  ri^^hte   to  those  pateate  to 
the  fiaallkon-Beaeh  Hanufaeturin;  Coapany.*      H     said*   * ' elX »  yon  am 
iS»„I.Jtt» t  af  3Uiak  if  you  eaa't  gat  those  pateats  for  —  aaa  expoot  us 
to  asy  this  a cooaat .  .  %  ^oa't  pay  It  ualese  we  karo  %lut  patents** 
♦  «  »     ^«     Did  you  sttkaecuoatl^-  get  the  patent   ?     A,     I  did.     ^» 
DU  you  offer  it  to  Mr.  Cefaaltt?    A.     I  of  ared    it  to  hia  (tka  latter 
part  of  Jttly»  1931}  oa  coaditlaa  that  he  pay  tke   aeeouat.'*     At  this 
point  la  tko  tostlswuiy  of  tka  witaass  ho  af  farad  to  oxoeata  aa 
asslgaaeat  of  the  patents  to  defeadaat  if  tke  latter  would   pay  the 
aecoaat»  aad  a  fornal  trader  of  tko  pateate  to  defeadaatt  oa  tke  sal4 
oonditloa*  was  than  aada*       fhare  koiag  ao  respoa^e  frssi  defeadaafc 
aa  to  tha  teador»   plaintiff*  upon  order  of  th9  eourt*  handed   to  tko 
olerk  of  the  court  aa  asalgaMint  froa  v^ohaits  to  <*afaaAaat  oMvaay* 
'S  a  result  of  the  propaganda  agaiaet  defendant  it  defiaitely  decldo4 
to  abaadoa  all  ase  of  tke  dlspeaeeret  and  it  la  a  roasoaable  eon- 
olttsioa  froa  the   ^Tidenee  that  it  did  aot  oare  to  he  thereafter  kaowa 
as  tka  owner  of  tke  patents  or  the  BMchine*        as  a  aattor  of  fact 
tkaro  was  ao  agretriKat  that  defendant  was  to  ke  tka  owaer  of  tko 
patents.     Uader  the  law  mold  Ce.»   th?  Inrentor  of  tke  aaohine*  kad 
tke  solo  rigkt  to  take  out  a  pataat  oa  tke  saat.     «  e  hare  ao  rights 
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of  coursAi  to  consider  the  yroposeo  asreeat»ntst  as  th«7  v«r«  B«t 
RxeoutGdy  Wt  we  na/  state  tliat  AefMiidaBt  Ims  saea  fit  to  aall  nur 
at  teat  Ion  to  tbft  fast  tluit  la  these  prayasad  asraaaante  It  itas 
pTOTiaad  th&t  Axaald  Co*  was  to  ha  the  ownar  of  all  patinte  tnlcaH 
out  upon  the  oaohiae.  It  all!  ha  noted  that  la  this  last  o  arer* 
aation  hatwa^a  ohnlia  mM     ahjaltt*  tha  latter,  aaemilaff  that  tha 
pateato  had  paaaad  hajoad  tha  oaatral  9f   Arnold  Co.,  admitted »  hy 
iBplloHtlaa  at  leaatt  that  tha  aaeoaat  would  ha  paid  If  ^ohalta 
turaod  the  pateata  otoy  t9   dafaadaat* 

we  iiad  ao  asrlt  la  defaadaat^s  eoatantloa  that  "tha 
aaoigaaaat  froa  tha  .raold  Co*  to  tha  plaiatiff  la  Ineuf  loiont 
to  sttBtala  a  rooorery  hy  tha  plaintiff** 

i>efeadHat  farthar  ooateada  that  oTta  if  the  aaslgiHaat 
was  auf fioiaatt  "plalattff  is  precluded  froai  a  raooTary  hooaaaa  it 
does  Bot  ap^'Oar  that  ha  either  haa  poasaaaioa  of  or  aay  Interest  la 
tha  oquifBoat  aad  aatarlale  whioh  tha  Arnold  C«*  had  oa  haad  whoa 
it  diaeoatlnaed  work  aad  for  the  cost  of  whioh  the  Judgawnt  helo>« 
okirgaa  the  defendant «"   Vo  take  It  that  what  dafaadaat  ra&lXy 
awaaa  to  ooatoad  la  that  thoro  should  he  deduoted  froa  the  judcaeat 
tha  reasoaahle  Talma  of  tha  aqulyaMMt  Aad  Materials  which  Arnold  Co* 
had  oa  haad  whoa  it  dlaeoatimed  work*  Iho  eridaaoo  showo  that  tha 
aald  aaterlala  aat  oqulpiMat  ooald  aot  ha  used  for  nqjr  other  mshlao 
>Qr  mold  Co*  or  aay  othor  ■aaafaotmrar*   Oa  laroh  30,  1931»  Arnold 
c«.  aoblfiad  dofoadaat  that  "the  toalo»  diaa»  flxturas*  flaiahad 
■aohiaost  partst  oto*«  are  your  property,"  aad  that  they  are  oa  haad 
at  tha  Arnold  Co** a  factory  aad  "arailahla  to  defaadaat.*  SafeadMt 
took  ao  stapa  to  aeeare  tha  property,  and  fr«ai  its  satire  attitado 
ao  to  the  aaohlae  after  the  failure  of  tha  "idaa*"  it  would  aooa 
olenr  that  it  did  aot  waat  it*   mold  Co*  eeaoidared  it  junk  md 
defaadaat  soeas  to  hare  entertaiaad  a  like  wiew* 
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DefvoAuat  otuitfiads  that  "tharfi  traa  no  oTlden**  of  un- 
rtasonabl*  vr  ▼•xa.tloas  Ada/**  and  that  tliarafsre  "tha  InoluBloa 
of  inboroot  la  tUo  Judgaoai  was  wholly  unjKatlflablo."    ft^r  a 
•areful  •zamlaatloa  of  iho  ovldenoo  boi^riag  upoa  Iho  loataht  ooa* 
toaiioa  we  aro  satttfled  that  tho  trial  eoart  vras  justified  la 
allovlag  latoroet* 

Tho  judgaoat  of  tho  Clreuit  covlt^   of  Cook  county  lo  a 
Juot  oao  aad  It  should  ho  oad  It  ie  afiiraod* 

Orldloy*  ^*  J*»  and  '^ulliran*  J.»  eon«ur« 


•  teaifco  « « '.   *nt^tiiJ5»^.    &««    .  ,-?,»lAliC» 
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WWKM  or  mt  8t4XB  or  illikis 
•X  r«X«  JOfff  ?•  TUscH  'r«titlfn«r)t 
l>ef«adaat   in  j^rrovy 


T« 


Wt  SianCB*  MARTHA     K3l\iOYl1lZ 


LISA  SZldlSv» 
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I, 


Plaintiff  in  Titxmt, 


EBHor.  TO  coinrT 

COOFT  or   COOK  COOTTT. 


TldLt  o*iM  w»«  e«asi»lid!iit<Kd  for  hearing  with  eott 
Vo*  ST266,  PfeOPlo  of  th«  e»fc»<  >f  Illiii0it  •X  reX#  John  3»  nvtfHi 
▼•  Hi^'^lin  <it  jjl*.   In  'irhioh   r>«  hart  tlilv  day  fil«d  an  opinion  ani 
in  vtilch  tht  pleadlngo  oAd  aatorlal  faots  lnvolT«d   In  tho  inatcoit 
o*oe  aro  stAtttdt  and  v«  hovo   in  that  opinion  oet  forth  our  oon- 
olusions  touching  tho  aatt«r«  imrolTod   la  \he  writ  of  orr«r  in  klM 
lnat::iat  o&fi«»  and  fox  Um  r«»«oao  thero  slatoci  %h»  JvdgBont  of   ihm 
Covntgr  oourt  of  Cook  ooiiaijr  la  ijfta  laotAat  oaoo  (3to«  d7271)  la 
aX/inwd* 


dridlojt   ¥0  j«»  and  o«iiiTaa»  J««  o^noiur* 


ItB. A.l  TTg 
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«B  ySOKtS  OT  THE  8TATR  OT 
ILLlKOli^   «x  r«l.   JOSS  S. 
ROSOK* 

(PalitloM«r}  l>«f«ni«at  U  ^rroXt 


JAM        ;4C    it'tS,   JR.,  lera  SCULLY 
JOr.-PH  GOPPOLLA, 

K«apand«nt«« 
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vrnen  to  couitt 
oontT  oaf  coor  roDimr, 


l»l»iBtlff  In  frror. 


Mm  JTJsnCE   tiCAMLAH   xl&HV»^TKisr/  THB   OPIHIWr  Cff  THE  OOIIKT. 

On  WoT«mbeT  17,   1931,  a  petUlaM  ««•  file*   la  the  County 
court  of  rook  eo>mty,   1b  the  naao  of  tho   People  of  tho  3t«to  of 
Illlnolo  oa  the  ralfitloa  of  Joha  3,  ruschf  Chiaf  Olork  of  tho 
^—t4  of  Sloettoa  CoraaoBlonoro  of   the  Cuy  of  Ohiea^o,  whioh 
»Xl«ff«o  that  Jewjo  Paoento,  Jr.,  loso  Soully  and  Joseph  Coppolla 
woro  Jttdgoo  of  oXeotioa  in  th«  oecoad  preolaot  of  the  20th  nard 
•f  tho  city  of  Chloago,  at   a  ««a«ral  olootlea  held   MoTtsi*or  4,  1980, 
aad  that  oald  respond ^at a,   'whllo  oonriaff  aad  xtctlac  as  Jadgoa  of 
•ftld  oloetlon  In  oald   pr^olaot,   did  fraudulently  and  unlawfully 
■ake  a  false   canvass  aad   retura  of   tho  Totef   oast  la  oald  proclnot 
at   said   election,      nnd   that   they  "whilo  serrlaf  aad  f^eting  as  Judgoc 
•f  said   olfaction  in  o^id   precinct,  wore  guilty  of   corrupt  aal  fraudu- 
lent oonduot  and  praotloe  la  the  duty  ot  said   respond  eats  so  J«d«oa 
•f  axid  election,''   aad   the  petition  prayed   that  the  respaadoaU 
"show  eauso,   if  any  they  oan,  i»hy  thay  aad  each  9t  theia,  aa  of  lecro 
0f  eald   court,   should   aot  bo  adjudged  j^uUty  of  eoatetapt  or  coa- 
ttMfts  of  this  court  lor  alscoaduot  aad  alsbehaTlor  la  of floe  aa 
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»««ouat  of  tho   natters  and  tlilac*  hmfiamhrnw   «llcf«4«*'   It 
&pp«Ar«  fr*m  the  reoord  that  reapOMleat  CeypeUa*  la  a  oeparate 
hsAriagt  vaa  feaad  net  iullty.   Xa  the  instaafc  hearlac  the  trial 
oeurt  fouad  respeaAeat  Seally  aot  guilty*  aad  /terther  feuai  that 
plaintiff  la  error*  as  a  judge  of  said  eleotloa*  kaov<iagly» 
fraudulently  aad  tmla  fully  aadt  «  falee  taaTase  aad  return  of  iha 
Tttee  oaet  la  eald  preclaet  at  eald  eleetleni"  that  he»  "hy  rt>.Haoa 
of  thd  forego  Las  va^s  "^wt  !•  guilty  of  nlecoaduot  aa4  aliftiehaTler 
as  an  off  leer  of  the  County  Court  of  Cook  County t  ^tate  of  Illlnolo*" 
aad  that  he  "is  herehy  adjudged  guilty  of  contempt  of  the  County 
Ceart  ef  Ceok  County,''  and  plaintiff  la  error  was  thereupon  eoamlttad 
to  the  oouaty  jail  ef  Cook  couaty  for  the  period  ef  fmur  aoathe*  aad 
thle  writ  of  error  lo  sued  out  te  rereree  that  judgMoat* 

At  the  eleetloa  In  ueedoa  otaaley  H*  Kaaa  was  tha 
l^eaeoratle  eaadldate  for  Repr  aeeatatlTo  la  Coagrees  for  the  dlstrtet 
•f  ehloh  the  preclaet  was  a  i^artt  aad  Peter  C.  (Iraaata  was  tha 
kepuhlloaa  eaad  date  for  that  efflee,  and  the  alleged  fnlee  camraea 
t&lly  proolaaatioa  aad  retara  ef  the  rotee  oast  la  eald  preelnot  at 
said  eleetloa  relatea  entirely  to  the  tally  proolaaatioa  aad  retura 
of  the  TO tee  as  to  the  said  two  eaadldatee.   The  tally  sheet  re- 
taraed  hy  the  preolnct  eleetloa  officials  te  the  city  olerk  shows 
57  straight  to tee  for  Kaaa  aad  ae  split  Toteot  aad  shove  for  Granata 
ao  straight  TOtes*  bat  220  split  Totes .   K   reeenat  ef  the  ballots 
la  opea  court  showed  that  Oranata  r >eeiTed  2  straight  TOtes  aad  181 
split  Totes  aad  that  Kuaa  recelTOd  62  straight  Totes  aad  12  split 
Totes.  The  jreeouat  further  showed  that  there  were  15  blank  ballots 
aad  2  spelled  btaiots  ia  the  box*   It  appears  that  th«  persons  who 
aeted  as  clerks  of  election  aad  who  made  the  aarks  en  the  tally 
sheets  could  net  be  appreheadiod* 

?'•  aeed  notice  but  oae  of  the  contentions  raised  by 
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pialatlff  in  •rr«r»  Tiz*»   "that   th«   charge  sad*  agaiaai  kla  la 
a«t  •u&taiatt<i  by  aran  a  prapoaderanoe   of   tiia  artdeaea*"       Tills 
caatentloB  has  b««a  argiiad   with  vuch  l«r«a  that  ia  our  ootuid- 
•raii«a  of   the   acJas  «•  have  saaa  fit   to  raad   tha  eatirs  bill  of 
axocptionsi   aotf   i^ftar  a  aarofol  conaideratioa  of   tha   eatira 
OTldenes  ve  have  reached   the  oonoluoioa  that  tha  ooatantloa  la 
a  aaritorlotus   one  snA  omat  be  oustalaad*     ab  tha  oharga  a«r*taat 
plaintiff   la  error  Majr  airaln  ^o  triads  wa  purposely  ref raia  froi 
analyzing  azid  eomontlag  upoa  tha  facts  aad  olrovnitaaaoo  la 
0Tl4«a«a. 

The  Judgaaat  of  the  Couaty  eaart  of  Oook  eouaty  io 
roTersed    »nd    the   o^iuae   is   renanded* 

drl41oy#  ?•  J*«   and  r>ulllTaa»  J««  ooneur* 


%^  Hid  »y1j;: 


tr.'    »*>>Pt»j'8fc-aao-j;io   ?«n  ffl*o^il  ^fltJ'  ftSjqfM  :.ui3«®!ismo«   fsi^w  •Re}»'^liia« 


■n  *!,iff:. 


i'4«  ■(  i^R* 


•riif».£f«f  .  < . 'l  ti5j8  7i:xxjiv°  J.>fi«   t»t.  .^  t,\9lt'ffx: 


174tl 


VXLLXj£  BuiJOif 

(Plaintiff)  AppmlXmmt 

ClfT  01?    .HIC  .CK)»   a 
Amicipal  o«rporation» 
(P«f«aiiijiO     Appellant. 


yl 


APT«a  raoM  cracuif 
*»  COOK  Gdosn* 
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■l*  JU^flGS  8CAKLAV  HPXIYKFIID  THB  OPIVIOI  07  TUB  OOtttt* 

Plaint  iff  Buad  defendant  in  ease  t«  rt»e«T«r  dauaa^a  twt 
personal  injuries  he  eleiMs  to  haira  sttst^ainad  wlillo  w  Iking'  upon  a 
defeetire  sidewalk  in  the  city  of  Chieago*       The   tanee  wsei  triad 
"before  the  eottr1;»  Judge  John  T*  CxaaaingBt  and  &  ivxy$  rw)   at  tha 
elose  of  plaintiff's  evidonoo  there  naa  a  directed  rerdlet   finding 
defondant  guilty  and  aaeescing  plaintiff**  daaagoe  at   the  mxm.  of 
tS50«  and  upon  the  saao  daj#  Sereabor  21 »  1933»  jndgnent  vfas  antorod 
npon  the  Yerdiot*         Hm  bill  of  exceptions  dhowa   that   the  Jodepoont 
vas  entered  by  agroenont  of  counsel  for  ^oth  paxtias*       Upon 
WoTcaiber  29,  1933»  an  order  was  entered   that  eertala  attornejii  bo 
0;iTen  lenTe  to  file  their  appearanoa  as  attorneys  for  plaintiff  «nd 
thereupon  these  attorneys  aado  a  motion  to  Taeate  and   sot  fcoide  the 
Judgaent  that  hod  been  entered.     Upon  the  saae  day  the  f el3  ovring 
order  was  entered!     ^'thoreupon  on  notion  of  tha  attorney  for  tho 
plaintiff  to  -vaoate  and   sot  aside  the  Judgaaat  h«r«ttofore  entered 
heroin  it  is  ordered   that  said  notion  be  and   the  s«m<i   is  hereby 
continued   to  IHioeaibor  16,  1933 •*       t  the   tin»  of    .hs   ^ntrj  of   tfalo 
wrder  defendnnt   "olijeoted   to  the  entry  of  any  aiotion  or   taking  of 
any  preoeodings  by  the  court,  and  pointed  out  that  there  v.a£i  no 
affidarlt  or  petition  filed  and  no  8hoY»ing  wido  why  said  aotloa 
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■bevld  b«  granted  or  Judgnent  b«  dl»tttrl>«4*''     On  i^eceaber  ICt  193>» 
Judf«  CunalngB  was  absent  I'roa  th»  ooiirt  and    tha  mobloa  m«.8  iMt 
diBpoaa<i   of  dor  lag  the  ^oraober   teria.       Upon  j^aaabar  19 »  1933  • 
plaiatiff  pruaentad   the  followlag  affidarit   In  aupport  of  his  motion 
to  raoata  the  JuclgBeat  siad  fax  a  aaw  trial »  and  aekad  laaya  ia  flla 

Ui 

*i^lllla  Belli  toeing  first  duly  e-vorn  upon  hie  eathf 
deposes  and  inys  that  ha  is  the  pl^ilntlff  la  the  ubore  captioned 
oause{  that  by  reason  o'  the  Injuries  he  aUBt- Inad  hs  alleged  In 
the  declaration  deponent  suffered  the  aaputRtlon  of  one  of  his 
legsi  that  iho  verdiot  and  Judgieent  fox   ^350  and  easts  heretofore 
aaterad  la  said  oause  ware  eater ed  pursuant  to  an  agreeawnt 
batveen  the  attorneys  for  defendant  jind  the  'jtlornays  then 
representing  deponent)  that  the  attorneys  then  repronontlag  plain- 
tiff did  not  explain  to  deponent  the  rt»ri:}on8»  If  riny»  fox  agroelng 
to  snid  Terdlot  and  judgarant;  that  dopeaent  belleT'  s  that  one  of 
the  rsasoQs  plaint  Iff  b  attornoye  airre's  :  to  s-ll  Jui'.(jitent  vis  th%% 
the  defendfint  denied  the  sufriclenoy  of  the  statutory  aotlee  of 
injury  sot  forth  in  the  daclftr^tlon,  »n^   df»fr»ndrnt  clalaad  the  said 
notice  was  insufflcleat  becr.use  it  failed  to  glTe  the  name  of  aa 
SLt tending  physician  for  plnintiff;  that  If  thR  said  notice  were 
Insuflioieat  it  would  ba  due  to  the  negllgenoe  of  the  attorneys 
then  repres'^ntlnfe;"  drtponenti  and  said  ^'t'.orncys  therefore  may  hare 
had  an  ulterior  motlTe  la  agreeing  to  said  Judgment »  siaoe  if  Uhe 
CP8C  V9Tf:   settled  by  aa  agr*»ed  Judgment  the  muffle l»noy  of  the 
notice  would  not  be  tastady  Vihereas  if  the  trial  were  prouscuted 
and  th«  notice  held  ineuf  f  iclent»  plaintiff*  e  said  attorneya  vtould 
be  liable  do  plaintiff  la  aa  aatlon  for  negllgaacei  aa&  depobeat 
further  says  that  hie  said  attorneys  did  not  adrlse  hla  as  to  what 
aaount  was  agreed  upon  ta  be  ent^trttii  as  a  JudgKenti  (.h^t  dei^onent's 
attorneys  did  not»  iTioT   to  the  time  thay  agreed  to  said  JudgB«at» 
hare  any  authority  from  deponent  so  make  E»uoh  it,recmentt  thut 
depaaaat  was  not  informed  of  the  fact  of  settleasnt  or  the  .-.aottnt 
of  the  agreed  Judgment  luitll  after  the  same  vub   outerod*  and 
deponent  at  no  time  authorized  or  ratified  suok  agreement |  that 
deponent  .v-a  no:,  in  couit  \'hen  eald  Judgment  and  ver'31ct  were 
eateredt  haTiag  be'?n  re  uested  by  hia  attorneys  to  wait  la  the 
corridor  outeldf^  the  courtroom;  th«t  d-  ponont  :  &d  no  knovrled^f'  that 
said  Judgment  wai  to  be  eatered)  that  the  ealy  purpose  la  oalliag 
him  out  of  the  courtroom  was  that  the  said  Judgiannt  mlo'ht  be 
entered  without  giving  him  an  opportuaity  to  preteet;  that  deponent 
was  not  fit  &ni'  tin©  Inforned  by  the  court  of  th?  proponrd  p»':—f»od 
▼erdlet  and  Judgment*  and  the  court  did  not  at  any  time  ?iek  plaintiff 
if  he  agreed  to  a^id  Judgnent  and  und«:rstood  the  nature  of  th« 
transact ion* 

"Depoaeat  further  says  that  he  is  a  Vegre»  1  yeura  af 
age}  th'\t  all  the  educ-'tloa  deponent  erer  had  wae  12  months 
attendanee  la  a  rural  school  in  Ui8siS8lppi»  when  he  kaib  about 
eight  yeare  of  age;  that  in  Tiew  of  plaintiff's  injuries  the 
Judgment  lor  i  3&0  is  unconec tenable  a  fraud  upon  plalntiif,  who 
is  either  entitled  to  compdasr^tory  damages  or  nothing* 

"And  deponent  farther  ssjs  that  following  hie  injury 
mention^  in  the  deol^ratlon  ha  was  a  patient  in  Cook  County 
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B««pilal»  a  public  oharlteblc  hOBpite.li  that  deponent  had  no 
attending  ph  nioian*  liut  waa  ear  ad  for  by  nuamroua  nuraoat 
interaaa  and  dootorct  connect9d  with  euid  hoapitnl  rho  'tvere  from 
time  to  tine  ohaimrad  by  the  hoapital  authoritiaa* 

"And  depoaant  aaya  that  ha  ia  adrlaad  by  his  proaoat 

attornoya  that  ia  their  opinion  the  netica  aerrad  on  th«  defendant 
la  sufficient  in  law. 

"This  aflidtiTit  is  aade  to  laduoe  the  Circuit  Court  of 
Cook  County   t,o    uet  aaiJe  and  Tacate  a  Judgment  nnd  Terdlet  which 
purported   to  have  been  a^oed  to  by  plaintiff »  but    .vhich  was  not 
agreed   to  by  plaintiff »   and  was  merely  agreed    to  by  plaintiff *b 
attorneys  without  plainliff'e  knov,ledgt:  or  authority* 

"P&ponent   aayu   that   this  af iidavit  haa  been  read   to  him 
and  he  under atnnds  the  same*     Turther  deponent  aayeth  not*" 

The  oourt   granted  leaTn  to  file  the  Hfl'ldaTlt  and  it  waa  f ilod  in- 
Btanter*     Although  due  notice  of  the  motion  had  been  aerred  upon 
attorneye  for  defendantt  it  appears  that   they  were  not  preaeat  at 
the   time  of   the  makin'^  of  the  motion  and   the  entry  of  the  order* 
but  after   plaintiff's  attorney  had  loft  the  court  room  defendant' ■ 
attorney*   "who  had  been  dlelajred  la  another  court-room»  appeared 
b'    ore   the  court  nnd  objected   to  filing  of  said  ^.ffldarlt  on  the 
(ground   that  the  Judgment  term  had  paaaed  and   the  court  hnd  lost 
all  Juriadletlon  to  vacate  or  disturh  or  modify  aaid   Ju(*gnent  end 
.^sked   the  court  not   to  ooneider  eai4  affidarltt"  but  the  court 
ovt;rruled  defendant's   objection*     Oa  Pebruf^ry  3»  19M»  plaintiff's 
mouion   to  raoate  oame  on  for  hecriag  and   thereupon  defendant 
objt^oted  to  the  trial  court's  "going  into  the  facta***  upon  ''tha 
ground   that  the  court  loaea  Juriadletlon  at  the  axpiration  of   the 
term  time  and   on  th<^'  further  ground   theit  thia  la  a  Jodgmant  la  the 
nature  of  n  comment  decree  and   cannot  1m  attacked   la  thia   eavuio* 
It  oBist  bo  attacked  by  proceedlnga  In  chanoery."       The   trial  oourtt 
after  hearing  nrgiments,   held   that  the  court  had   Juriadiotlon  orar 
the  Judgaont  and    thereupon  isfend-ytitt  upon  its  motiont  w«o  gxantafi 
leaY«   to  file  countsr-af "idRTlta  and    the  opuae  wfto  continued   to 
February  17,   1934.     Upon  that  date  d«fend=uit  filed  affidnYlta  of 
plaintiff*  a  former   attornaya  y/bm  represented  him  during  the   trial 
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of  ths  e*a««.   Tlw  substano*  of  tho  affldaTita  is  that  thmj 
prodttoad  la  court  Dr.  v abator,  who  taatifiod  aa  to  the  oondltloa 
of  plaintiff's  disability  at  tho  tiao  of  tha  triall  that  aftor 
they  hadaubpoenaod  Dr«  vinder,  who  troatod  plaintiff  for  a  lone 
tiao  prior  to  tha  da to  of  the  trial •  ho  stated  to  than  that  in 
his  opinion  the  phyaioal  condition  of  plaintiff* a  leg  was  not  duo 
to  tbo  accident  but  was  eausod  by  tuberculosis  of  the  bono  and  that 
ho  would  not  testify  that  tho  aocidoat  was  the  cause  of  plaintiff 'o 
condition*  and  that  for  that  reason  they  did  not  call  Or.  binder  to 
tho  standi  that  both  of  the  ski  id  physicians  had  sxaainod  X-ray 
pictures  "^BUbpoenaod  froai  the  County  Hospital  of  Cook  County*  aai 
that  neither  was  able  to  determine  from  tho  pictures  that  plaintiff 
had  suffered  a  bono  injury  to  his  legi  that  tho  X-ray  pictures  and 
reports  node  at  the  tiao  that  they  wore  made  showed  a  tubercular 
condition  of  plaintiff's  log.  Tho  affidavits  further  state  that 
'statutory  notice  of  injury  serred  upon  the  City  io  in  eubetanco 
f^  in„accorda«wo  with  tho  law  as  such  case  provided j*  that  prior 
to  the  tiao  the  Judgaont  was  entered  in  tho  oauoo  plaintiff  desiroi 
to  know  if  there  was  a  chanoo  of  wlnniae  the  law  suit  for  tho  reasoa 
that  tho  physician  who  troatod  hia«  Dr.  Tinder »  failed  to  testify  in 

his  behalf*  and  plaintiff  stated  on  tho  day  of  the  trial*  In  tho 

ono 
presenoo  of  Dr«  lobster  aa^Catlin*  that  if  his  attorneys  could 

procure  a  settleawnt  it  wns  Hgroeable  to  hla  that  the  saao  be  dono| 

that  plaintiff  requested  the  affiants  to  discuss  tho  natter  of 

settleaoat  with  the  attorney  for  defendant »  whereupon  affiants* 

as  attofnoye  for  plaintiff*  went  to  the  office  of  the  city  attomegr 

aad  oubaitted  the  sua  of  $1»S00  in  settleaent  of  the  elaia*  but  that 

tho  attoaruflcr  representing  the  city  refused  to  agree  to  pay  s&id  sum 

and  nado  »  counter  offer  of  (^2f0*  and  after  a  discussion  of  about 

thirty  ainatoo  the  attorney  for  the  city  raised  his  offer  froa  #250 
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%Q  tibOf    -hioli  offer  «ao  nubaitted  to  plaintiff  and  ho  laaiBdiatolgr 
•groed  to  aooopt  the  aald  biub  la  8«ttlem«nt  of  his  olalu  and  r.uthor- 
izod  and  dlreoted  hla  attorneysf  la  the  presenco  of  DTo  .Vohator 
and  Catlin»  to  eettle  tho  o&ae  for  the  said  sua.   Tho  af ildaTits 
further  state  that  plaintiff  was  not  adrisod  to  leaye  tho  court 
rooa  but  was  roquoated  to  ho  ia  tho  court  room  at  the  tiao  the 
jadgaoat  was  ontered  and  that  he  failod  to  ho  there  of  his  owa 
volition.  ^JPter  a  eoaoldoration  of  tho  affidaTlto  tho  trial  court 
oatorod  an  order  that  *tho  rerdlot  and  judgaoat  oatorod  horoia  ho 
•ad  tho  saao  is  herehy  racated  and  sot  aside  and  a  aew  trial  awarded*" 
Oa  1^^  2,  1934 9  ve  granted  the  petition  of  defendant  for  leare  to 
appeal  froa  the  entry  of  said  order. 

Tho  major  contention  of  defendant  is  that  the  trial  court 
was  without  jurisdiction  to  yacate  the  Judgment  and  to  grauit  a  now 
trial*  There  is  no  merit  in  thie  contention*   The  oral  motion  to 
Tftoato  was  aade  end  entered  of  record  at  tho  term  ia  whioh  the  Judg- 
aoat  was  entered*  liot  having  been  decided  by  the  court  at  that 
tarat  it  was  continued »  hy  operation  of  law»  froa  term  to  term»  until 
it  was  decided.  (See  r>hannahaa  ▼*  Steveas*  139  111*  428«  432*)  kaajr 
other  oases  to  the  soao  of  feet  might  he  cited »  but  the  rule  stated 
thereia  is  well  settled  ia  this  etato*   Defendant  argues*  howerert 
that  the  unsupported  oral  motion  to  raoate  the  Judgment  aade  during 
the  Kerember  term  wae  abandoned  by  plaintiff  heoauso  ao  aff idarit  ia 
support  of  the  motioa  vas  aade  during  that  term*  The  cane  Just  cited 
deoides  that  it  io  not  necessary  to  preseat  affidaTito  la  support  of 
a  action  to  Taeate  at  the  tera  at  which  the  awtioa  is  madei  that 
"it  ia  sufficieat  that  they  were  presented  whea  the  court  oonsldered 
and  deoided  the  motion*" 

Defendant  argues  that  without  an  &cf idarit  showing  good 
grounds  the  trial  court  would  not  hawe  had  the  disoretionary  power 
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to  Yaoate  th«  Judg»ant  upon  a  acre  Botion  during  tha  Hovdabar  tarmt 
Irat  in  the  instant  aaaa  tha  trial  court  did  not  Yacata  tha  Judgaant 
until  tha  affidarlt  of  plaintiff  had  baen  filad.   Aftar  oarafuUj 
eoasldering  tha  arguaent  of  defend.r\nt  that  the  court  -huaad  hi* 
dioaration  in  raoating  tha  judgaant  and  in  granting  a  naiR  tri&li  «a 
hara  raaohed  the  conclusion  that  wa  aannet  aay  that  the  court  abusad 
hia  disoratlon  In  entering  tha  order  new  in  question.  The  trial  oourt 
was  of  the  opinion  that  juntiaa  would  he  bast  aerTed  by  a  naw  trial 
af  the  o^'^usa  and  we  do  not  fasl  that  we  would  ba  Justified  in  holding 
that  ha  r^huead  his  diaeretion  in  entering  the  Judgaant  order  in  quaa- 
tion« 

I>afaadant  oontendo  that  the  bill  of  exceptions  of  tha  trial 
•f  the  oauae  ahowa  that  the  statutory  notice  to  defendant  was  not  auf* 
fioient  and  that*  therefore,  Juriadiotion  wue  lacking*   Plaintiff 
contendst  and  with  force,  that  in  Tiew  of  thu  oharga  Made  by  plain- 
tiff against  his  forawr  attorneys  the  question  as  to  v.hother  or  not 
the  eridenoa  introduced  upon  the  trial  r^as  sufficient  to  auUca  out  a 
priaa  facia  ease  for  plaintiff  is  not  aatarial  in  thia  proceeding. 
Ve  may  say  that  seTeral  of  the  points  raised  by  defendant  in  support 
•f  tha  instant  contention  are  without  the  islightest  aerit.  It  is 
true  that  the  bill  of  -exceptions  of  the  trial  does  not  show  that  tha 
etfttutory  notice  w  s  filed  in  the  city  attorney's  ofiioe,  but  tha 
statenant  of  counsel  for  plaintiff  to  this  oourt  that  the  city 
attorney's  office  admits  that  the  notiea  ana  duly  filad  in  the  city 
attorn«)y*e  of  fleet  Ieuui  hot  l^oen  ohallengad  hy  oounaal  far  defendant. 
If  a  aaw  trial  is  hadt  the  dofeet  in  tha  original  proof  aay  he  cured. 
MoreoTer,  after  the  court  had  hold  that  it  had  Jurisdiotlon  over  tha 
Judgnsnt,  defendant  filed  two  affidaTita  upon  the  merits  in  opposition 
ta  the  Motion  to  Yaoate  the  Jttdgsient»  in  3@ch  of  which  it  is  aYarrad 
"that  atatutory  notice  of  injury  serYod  upon  the  City  is  in  subetance 
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jyii  ftXOii  fill    bs-?^H*ajyi  ari   l>Xi*©^?  &^>  iMdi   Xes>l   *ajB   ofe   c*^r  fetji^  »s».;-o   c-itJ   1© 

•  noli 

1:^i:S-Ki£X'i       .y'isisiojjX  Kjif  is«**fflJtfeisi-«i»t,  ,'j>t«^*-eeEi!l«   t*.all*  .fen*  *«i«l»it 

e-iLt   ^.aiU"   woila  ^««  sco^-  Xj^Ih^   e^t^J   1©  cinaiiqis*:)^*   1©  XXIo   «Ki;»   titsis   nss'ii 

9fLi   -iiivo  atiiSQi initial  h^A  Jl  i&tiJ   b£»ii  i>««i  itU99>  skS^  x^^le  ♦•«»Vit»©Toa 

xxolii aoofqo  ni   edJtiAm  adJ   «o«;»ii  eii^r^hltle  owJ   E>»Xil   JKshits^lfofe   ,tftafaB'a»t 

f-oitdvisi  ni  ii  £foi.f)fi»  to  alj'iiM^   ni    ^^jpngaaafc'jtft  ^ii-i   e^^AO-av  o     cois'oja  »ri„f  t>4 


•ad  in  accordaao*  ^Ith  th»  lav  as  8U«h  cast  provided."     True  it 
1b   that  defendint  used   the  said  uT^xmuti  la  the  af   idaTits  tvt  Xh» 
pttxpeee  of  showiae  tkat  the  foraer  oounsel  for  plaintiff  had  not 
bean  ne^Iltfent   in  handliof  the  eas«»  hut  harlag  taken  that  positiMl 
before  the   trial  uourt  upon  the  notion  to  raoatet   it  should  net 
now  he  allo\^red   to  take  a  oontrary  position  here* 

The  JutSgaeat  of  the  Cirouit   court  of  Cook  county  entare4 
fehru^ry  17»   193<,  rac   ting  the  rerdlct  and  Judgment   that  had  been 
theretofore  antered   in  the   cause  and  awarding  a  nvw  trial  to 
plaiatiff,   ie  nffirmd* 

Oridley*  P.  J,,  and  Sullivan*  J.,  oonourt 


(.;',   bliioi,-   iJ    .■k-i.'-Q&v  3W   ceitJoiB  <vi:».t  jpc^a"*..'    iiudj  I.-xis;'     ufv^   v'iO>'»rf 

Qi  .Sjiii.%^  vi^ti  &  ^Klfe^«'W«  hsta  B^m*^^  t^di  ni  hti^tt^cas  Bitot s^l^rradi 

4  aaarri  t^iCi  «1  t^'^A^aiajQ 


*«jisa«>o   t  * '.   t!TA7lXXsfO  fenja  ,♦%  -^^  «'^«lbi^O 
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J03KFH  wnmmWf 

Plaintiff  in  isrrort 


SCIOFF   T^.U»T  fi  ftATXVBS  BAIE, 
«  oorpormtlm* 

D«f*atf«nt  in  srror* 


TO  8UPBPZ0H  COQRT« 

COOK  comriY* 

277  I.A.  612 


MR.  JUSTICE   SULLIVAH  DELIV53iSD  TKS   OPIWOJ  OF  XHB   COtXRT. 

lM«ph  Lewen8teln»  plaintiff,  filad  a  suit  in  aasiiapait 
agaiaat   th9  .^ohiff  Trust  A  Sariaira  Bank*   (liereittafter  referred  t« 
as  the  3ank)»  defanAant»  and  a  trial  east  had  by  the  eoort  Kithaut 
a  Jury*     <>t  the  coaolusion  of  plaintiff**  erideaoe  defendanty 
withcrat  offering  any  proof*  koto4  the  court   to  enter  a  finding  in 
defendant* a  behalf  t  whl oh  motion  was  granted,  and  pureuant  thereto 
thm  oourt  entered   a  finding  in  faror  of  defendant  and  judgment 
against   plaintif     for  eosta*     IMs  appeal  seeks  to  roTsree  tbe 
judgment* 

Thie  oamao  wont  to  trial  on  plaintiff*  s  eooond  aandloi 
deolaration  consisting  of  three  npeeial  counts  and  the  oommon 
counts,   to  all  of  which  defendant  filed  a  plea  of   the  general  issue* 
9o     uestion  is  raised   on  the  pleadings. 

Plaintiff  alleged   in  his  decli^.ration  that  a  confidential 
relationship  existed  between  the  parties*   and   that  relying  upon 
the  false  representations  of  defendant  as   to  the  value  of   certain 
laBd  aad  the  building  thereon  and   the  rental  Taluo  of  ssao,  ko 
purohased  |16»000  in  notes  secured  by  a  firet  mortgage  on  said 
prmaisoa  in  October ,  1928,  from  defendant |  that  he  receirod  pajfment 
of  ^1,S00  of  the  principal  notes  and  1^2,40o   in  interest  prior  to 
ilay  82,  1931 1  liion  tko  miortgagor  defaulted  in  the  payiMnt  of 


exen 


X  tO'X*t}'^    tit    "^ '. 


■al^  J=  O     ®  Al ®  X       I      #    '^  /  ^ 20'^ 

Hi  gnitJBjl    ?'   ^;s;^ftt'   ©i       VMS.  ^* 'Oi^   ,t{M)^..    .,..:..  .^>.. 

04(w2S»rf;?  JiK,»itf?^'SfWf4  fer.s   ^fe««*.«j»T>,   v-  -   sviJaai  ifeijilv.'   ,tX.<Mt«v    .    .r.^.-jo,. 


principal  and  interetti   that*  haTlag  diaeorarad  than  for  %hm   flrat 
%tmm   that  ba  was  Induoad  to  purohaee  the  aiortgaga  beoavaa  of  dafaad 
aMt*B  falaa  raprasantationa*  ha  proaiptly  notlfiad  def^.ndaat  of  hit 
raaaiaaloa  of  tha  oontraet  of  pttretaaaa  of  the  aortgago*  tandarod  tlie 
>«iik  tho  yaaudniag  notus  and  aortgaga  a«d  daaandad  that  it  rat  vara  to 
hla  tl4»90et  tho  unpaid  halaaea  of  tha  Mortgago.  Upon  its  refuaal 
to  do  ao  thia  aotloh  «at  brought* 

Plaiatiff  coateadB  that  tha  trial  court  arred  la  antariac 
a  fladlag  aad  Judgmant  la  faror  of  defandnnt  upon  tha  uadiaputad 
OTldaaoo  of  plaintiff »  heoauae  (1)  a  confidential  rolatlonehlp  la 
fact  wan  ahovn  to  hare  oxisted  betwoan  the  p&rtiasi  (2)  tho  falao 
rapraaaatationa  by  defaadaat  to  plaintiff  a»  to  tho  ralua  of  tho 
propartjr  upoa  which  the  aortgago  waa  giraa,  and  the  rental  raluo 
of  8aaMi»  aero  represaatatl-ona  of  fact  and  aot  of  opinioni  (3)  tho 
trial  court  confuaed  the  aaaaure  of  daBRgoa  la  actions  of  fraad 
and  deceit  with  the  ao'iaare  of  daaagea  pursuant  to  a  reBciasionf 
(4)  the  failure  of  plaiatiff  to  diacorer  the  fraad  «aa  explained 
b7  the  continual  confidential  rdlatlonehip  botaoea  the  partioa  and 
their  farther  dealiaga)  aad  (8)  the  tender  by  plaintiff  purauaat 
to  his  reeoisaioa  of  the  contract  for  the  purohaao  of  the  aortgago 
waa  Kttffieioat* 

Dttfendaat'e  theory  is  that  plaiatiff*  haying  purchaaod 
the  aortgago  la  1988  for  $16tOOO»  aad  haTlag  eollooted  prior  to 
May  2&,   1931»  |2»400  la  iatareat  and  ^1*500  oa  the  prUeipal  thereof » 
oanaot  r esc lad  his  coatraot  because  the  aortgagor  defaaltedi  that  a 
confidential  rel&tionehlp  did  aot  oxiat  la  fact  betweea  tho  partioa f 
and  that  the  representatione  as  to  the  Taluo  of  the  property  la 
kueetioa  and  ita  reatal  value  wore  aere  oxpreesloas  of  opinioa  and 
aot  reproseatatioas  of  faet*  and  the  plaintiff  could  have  diaoorerodl 
the  truth  or  f'^lsity  of  such  repreaentatlons  by  the  exeroiae  of  dao 


»tii  tc   S'Rj.* fee.-* ■*•"'?■   h:ft\.tii&B-  x^^nBO'tKi   *ri   ^wiGio-je^aOtfex^^i  »eI»Tt  «*iiij8 

■  JMs    iilllfi)ij"".«,     aid-*    JKf:. 


dlllf;«ie«  ^•for«  h«  pureliaaed  th«  ■•rtgac** 

Plaintiff  t«atiri«d   in  his  own  bchftlf  that  h«  waa 

■Ixty-slx  yuara  ol4  at   the  tlma  af  tha  trial  in  April,   1933;    tuat 

ha  r«ti<lA4   in  Na^aunae,  UlohlKan,  wixioh  la  about  four  imndrad 

■  Ilea  fron  OKioago,   <tnd   that  ha  had  baan   in    t.ia  genaral  aarohAiidiaa 

buainaos  thara  for  forty  yaaro;    tioiat  he  know  ijanjaain  J.   Sahiff , 

praal'^ant  of  d«f«iadMit  bank,  hie  aon  Saymour  and  othar  effieara  9t 

ttoa  bank;    that  plaintiff  and  £anjanin  J.    fi^chiff  and  tnair  faniliaa 

▼iaitad  at  aaeh  ethar'a  ho&iaa;   that  in  1926,  ha,    two  of  his  ehildrai 

and  hit  Fifa  wara  dapoaitora  in   tha  bank,    t*nd  that  ha  waa  a  atook- 

heldar  thf»rain;    that  prior  to   and  ai'tar  Oetobar,   1926,  ho  had  pur- 

chaaad  mort^agoa  and  bonda  fron  dafondant;    that  prior  to  Ootebor, 

1998,  h<»  had   oonfidanoa  in  Banjanin  J.    Sehiff 'a  ad^ioa  in  Tmi'mvn^m 

to  hid  fln^meial   Mid  legal  probleua  and  r«li«d  on   tha   trutli  of  what 

he   told  him;    nnA   that  prior  to  March   5,   19S5,  h#t  had  adTieed  tha 

©fficaro  ©f  tha  b^wik  *«   to  tha  aeouritlaa  ho  owned. 

Plaintiff  teatlfiod   further  that  he  pur^«oad  the  ■ortKfifc* 

In  queatlon   ^ft^r  recelYlng  tha  following  letter  from  <7.tt.SiiYaman 

of  tha  Bank: 

fSCHiyy  TRtfST  A  SAVIUOS  BAKX 
Capital   aJid  i^urplua  |OCO,O.^U.OC 
Under  State  and  Chicago  Clearing  Houaa  Sttpertriaioii 
Ciilcai^O 

Oetober  8,   19:?a. 
i^r.   Joseph  Lowonotein, 
Sfegaunee,   ttiehi^'an. 
Dear  Ur,  ^oweneteln: 

AealB  referring  to  your  letter  of  June  18th  relative  to 
renewing    tiie   I'irat  itortgagc   loan   on   the  Kedzie   ^toren,    thie   i.^   to 
t^riue  that  wa  have  oooflBunioated   aareral   tiaea  wiUi  the  owner  of 
theee    etorea,   but  U'-.ive  been   unablo    to    eeome   the  renewal,    for   the 
reason  that  ha  deeired  a  aueh  larger  loan   than  it  fomerly  waa  and 
haa  obtained   it  elsewnere. 

Howewer,  wa  hare  on  hand  at  oreecnt   an  exceptionally  well 
aeoured  ^16,000. v>0   firat  aortfeUfce  loan  ba^rinfe  i;)t-reat   at  6t, 
which  we  9X9  plcaaed  to  offer  to  you  for  the  re-inyeatraent  of  your 
funda   and   of  waieh  wa   are   wnciosiai;  a  photojiraph   and   detailed 
ueroornndua, 

tc  reaonuaend  thla  loati  for   aafa  inTeataant  and  truat  you 
will   find  it  to  «eet  with  your  requiretfients. 

Youra  Tery  truly, 
J,  L,   SilTariBan, 
^ond  DapartJ&«nt, " 


•ioajf  ii*  ai.4  ?>«» 
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MT  rrnr**' 


■'lyo' 


««^  #•* 


■    aim  i»t»  r' 


TlM  letter  wns  a«oMipuiled  toy  a  photograpk  mt  t)M  pr«Bls«i 
•ad   t)M  following  detailed   ai<i«oraadua  eonc^rnlag  tba  aortfa^e  r«- 
•ennendod  to  plaintiff  t 

•'aCKTV  XTcUsT  lb  UAVI8G8  B/OQC 
Boal  l^ctato  Lean  Oapartaentf 

Toi  ]fr«  Jot^Ciph  Loven&t«ln> 
?f«igauneot  i'lichigaa* 

*«•  own  and  offer  the  fell owing  first  nortgaga  loan 
•n^ject  to  pi' lor  oale* 

jUaount  .''16,0"0.00    Datea  May  32 »  1988       Interest  Hate  6^ 
Loan  Vo*  1066* 

Prepejaeatoi 

U500.00   -  1  1/2  TTt.        ll/22/l«2» 
Stricken  ont         (  500,f<.   '  2  rrs,     l;/22A^S0 

i    500. or    -  2  1/2  yrs.     ia/22/lV30. 

#500 .CO  -  5  yre.  5/2S/31 

900.00  -  3  1/2  yrs •11/22/31 

•00. OC   -  4  yre.      5/21?/;51 

500,0c  -  4  1/8  yrs. 
SSOOaOO  -  5  yiei« 

Itoeatlon:       2009-19  ?>«st  69tli  Street.     31ze  of  Lett     100x135. 

Buildingt     One  story  liriek  ^onilding  oontalninti;  6  stores.     otor9 
heat.     Ff'ntel  value  ¥4»320.0C  per  y«ar»     Valuu  of  land  i  $15|000.00* 
TeXne  of  building  lld»C<)0.00.       Yal««  435»000«00 

Title  i«  ^arsnteed  liy  the  Chieago  ifltle  &  Trust  Coiapp.ny  rhe  are 
also  Trustee.     Makers:      Ida  RirecMberg  and  Harry  Hirsohtoerg  her 

The  first  queetion  presented  for  our  detoraiaation  on  this 
appeal  is  whether  or  not  a  confidential  relationship  did   in  faet  exist 
hetv-een  the  parties.       Plaintiff*:    counsel  tat  pace  3  of  his  r ^ply 
hrief  states  that  a  olear  definition  of  what  eonstitutett  a  confiden- 
tial relationship  is  contained   in  Thoaa^t  t.  Whitggy^  186  ill,   22C, 
8S0»  whi^h  quotas  T'oa«roy*s  3<iuity  Jurisprudoaoe   T^'ol*   2t   see,  9&S) 
as  follows  I 

"The  ters  fidueiary  or  confidential  rel?.tio/i*   ae  used  la 
this  eonneetlon*   is  a  rery  brond  one.     It  hfts  keen   a-id   that  it 
exla^tSf  and  that  relief  has  hoen  granted*  in  all  c-ariee   in  whieh 
inilueace  h>^t^  heen  nO'  uired  and  akUBOd  -  in  which  coafidsnoo  has 
keen  reposed   and  ketreyed.     The  origin  of  the  eoa'lc'caeo  nntf  the 
BOuree  of  the  influence  are   iasxat-^rial.     The  rule  etchraoe?  both 
teohaieal  flduoiery  relations  and    thoae  infonoal  relations  whieh 


iseo.C  nsi^;^''tKi8  tati^  •v>fi,h*^ijl^^»'^  sSKriJ'  't&t^n  M^r.vCao  r^-v* 
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•xist  T>hi»n«TT  one  man,  truota   in  wid  rell»B  upoa  maotfaer.     TIm  oaly 
qiMttlon  iE»  49%B  auok  a  relRtioai^in  il'aot  exiHt?" 

W«  mgf^  with  C01U1S91  tlutt  th«  Tho»»»  ««••  oorr«ctl7 
•auB«let«s  th*  law  af   this  itata  a»   to  that   conatiWtaa  a  oaafldan- 
tlaX  rnl%tlonnhlp.         ounaelt  ko«aT«ry   v-tteapta  to  sagregata  tha 
Italial^ad  worda  fron  the  raat  of  tha  t(Mct  of  th«  opinion  and    t)Mi« 
mrcaa  tluii  thana  word«i  aXoaada^lji«  u  conf It'datial  ralatiaQblilp* 
By  thaaaalraa  they  ia  not   atata   tlia  lav  a«   to  what  dataralaaa  eueli 
a  relatiaaahlp.       it  la  aot  aufl'iolcat  la  orft«^r  to  aatabliah  a 
aoafl-jantlal  rolatioa  that  one  aaa  fe7ur>ts  and   raliaa  upon  anothari 
¥ut  tbare  anet  be  present  tha  farthar  al^msat   chut  b«caaaa  of  auok 
tmat  aa^   rt^llaaoe   the    eeoaad  ao<;uirp(i   mn  lafluenca  erar  tlw  flrat* 

la  trantiiKRtlone  l»at<faen  the  prrtiea   to  tha  lajary  of 
the  onef     hen  ^ueh  r^XntioneAip  la  faat  la  ohowa  to  axlat*  la  order 
for  hia  to   B<»<nire  relief  it  is  only  naoeofrtry  to  ahow  that  the  con- 
f Idenee  ropoaed  haa  boon  hetr&yad  fsad  tho  inflaeaoe  aoqttirad  over 
the  ene  by  the  othar  haa  idB^A  abuoed* 

A  oarefal  in8p<^otlon  of   ^he  MIX  of   sxoeptioaa  la  thle  eaoo 
rareaXa  aot  a  aolatlXla  of  sTidem^e  thit^t  eroa  teada  to  aho«  that 
daffsad^at  eyer  aequlred  aoy  infXu'inoe  OT«r  plaintiff* 

Plaiatift   urges   that  froa  tha  f&ots  te^^tifiad  to  hy  plain- 
tiff* as  heretofore  sat  forth*   a  confidential  raXatlonahip  neeaasarlly 
exietad  hetweea  the  ]^rtiea«     Thaeo  fcota  aad   tha  laferenoaa   that  aay 
re.-^  eonahXy  he  drswn  thareiroa  aereXy  tended  to  ahow  that  pXaiatiff 
and  nei^era  of  hie  family  and  2an4 aain  J*  ^*9hXfS  and  asiBbora  of  hio 
faaiXy  enjoysd  frieadXy  »ooial  relationa*   that  pXaintiff  heXiared 
that  the  of  I  leer  a  of   def  enaaat  wen^e  honor  c^hXo  nan  and  that  ha  had 
aaffielcat  faith  ia  the  fair  d  <j?;»Xia^  of   the  hank  and  ite  offioara 
to  Justify  hla  in  tranancting  busineet   with  it  and  eren  hecoaing  a 
atookholdisr,  but   it  f»lXa  far   ffhoxt  of    the  proof  ra*iaired  to  ahaw 
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T^du^- ;":o»  •'S'iPd  fi^itpi'."'.   Vila    Jjsrfi*   Xf>9fU/o^  «[?!.;  »iii^   ;» ^' 
anU    foe«  Jioini  .  i  stsjtI  «».  toU*«l 

,t«rf^or»«  nn^ij  mtl^t  ism  ■■iiiiit4  sa*  *^ft»  *«H*  ooi^  I;»i  ijsi^ne&lliiea 

*  ili;j-iji4',i'c    "■■''CI   --Ofi4-uj.>xii    y;;ft  t*yii-*fpOj!5   'c«Trs   ^K5<fciw»leto 
XXiTU»';:af>oeo.  ^isie.tii>tik\I^x  i^i^«f.>iujt'tr  ,    .-'lo'i  ;?»«  eiTOte#?>t»ri  tor.  ,111;/ 

i.isi  to  isiwd^t'fSi  6n.?   i"-itit.      »\.  nij3,^t,«i*i   beta  ^;XiJafl2-  sir?  lo  a'j:»«fiB««  bn?-' 
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tliat  defoAdtiat  or   its  cf  l«Qrt  aoqmirad   au^k  an  iitfluenoc  OT*r 
Ilia  «•   b«  •establish  a  conMd'^n^l&l  r«lawlonahip  betv)«9a  tte 
pur&lvs*     friendship  of   tiui  partlos   .od    the  ooaTlction  of  on« 
that   the  other  lo  honor.ibls  la  th«   cooduot  of  his  bueln^as  1« 
not  i^wf I'icienc   in  Xtt\t  x.q  congtltuto  a  coni'lddntlfa.  r^latlonBhiji. 
Yo  urc  of  tho  oplniout   therefor**  that  plaintiff's  oont«a;ioB  that 
a  oonfl^»ntlai  ralatloa&liip  in  faet  oxietsd  het¥7oaa  th«  p«ir;ioa  it 
ifithovt  wirlt* 

?laiiitiff  nv'ct  tsntsnd*    th^t*  1>oer»tts9  tha  pro^rty  09Tsrs4 
bjT  th«  moTtgae*  vat  fsvx  hun«lT<;d  nilse  iist  sat  fToa  his  homo*  ho 
was  Juttlfled   la  ?elylng  up«a  defsadaat*e   staiOBoat  as   to  its  valao 
»a4  r«nt«l  TAlaa*  aad  he  w^s  aot  yt^airttd  ts  oxarolsc  any  eare  or 
dlliceneo  to  •lo'tara'.in^;   oueh  Twines  for  hlsis^lf  •     In  our  opinion 
this  contention  is  evu&lly  v?lthottt  BM>rlt» 

Therct  in  ohsolatsly  no  evidence  la  the  record  to  ahow 
that  vtB'^vo  Influenes  «««  asod   oa  plalntlTf   to  sncoiurags  or  pers-aaA* 
hia  to  puroht4>'e   ths  nortgngs   in  'Auestioa*     la  fact  it   appears  that 
the  onXy   thinij   the  hank  did   la  connection  ^ith  the  sf  lo  of  the 
mortgage  v^rb  to  odTlse  hia  cenoernln^  all  of  its  d  etalls  la  the 
■oaorradUB  v^hieh  acronpiuiled   the  hank*  e  letter  of  October  8»  1928^ 
soxM  him  a  photogrr>pn  of   the  preaisee  and  raooa&ead   the  parohase  of 
the  aortgage  by  hia  with  funds  he  had  la  the  heads  of  the  honk  for 
inTestaent.       He  did  aot  o«infi>U])inat8   ths  puxohp.se  of  the  aortgafo 
until  Ootober  13,  192&* 

Xa  eases  vhere  the  courts  hare  conBid?;r«!d  the  fact  that 
Ijrop«rty  iairelTed  axe  *t   eone  <*iet/ince  froa  the  pls.ce  of  realdraeo 
of  a  person  ehe  clftlnea   to  hare  been  dscelred  or  eefTauded,   the  rule 
has  been  definitely  announced  that  euoh  vonsid^rRtloB  weul*  not  be 
indulged   in  If   the  peraon  to  vrtioa  the  sJLleged  falao  represent^tloao 
wens  aado  had  an  opportunity  to  inTestlgate,     It  la  not  urged   that 
plaintiff  was  rushed   into  his  baigain*     He  to;2tif led  tha'-  he»  ao 
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veil  as  hie  cdult  eon*  wfai«  was  enga^d  in  bualnasB  with  hie  f  ather » 
aade  frequent  tripe  to  'Ihloago*  lioth  prior  to  and  after  ^etober* 
1928,  juid  that  neither  of  the»  aaw  fit  to  InTestigate  the  property 
until  after  the  mortgagor  hod  defaulted.   In  thia  day  of  fast 
teains  and  many  of  them«  in  our  oplnlont  plaintiff  -wan  bound  under 
the  l^v>'  to  InTeetigate  this  property  and  make  a  speoial  trip  for 
that  purpoee*  If  neoessary*  ^before  iaTtsetiag  his  vl6»000f  UBlese 
the  facts  In  this  ease  show  that  defendant  eas  guilty  ef  inten- 
tional f ^aud • 

Defendant  concealed  nothing  froa  plaintifi  as  to  the 
property*  Ten  days  hsfere  he  purohased  the  mortgagot  plaintiff 
reoeired  a  detailed  meaerandum  containing  its  loeatlon»  defend- 
ant's opinion  or  best  judgiseat  as  to  the  Yalue  of  the  property 
ond  its  rental  T^ltte»  as  well  as  a  photograph  of  etf.WB,      <liere  a 
similar  situation  n^s  presented »  aoqple  opportunity  harlng  been 
afforded  for  ln<peeblon  and  «!xaiBina.tlon»  and  the  property*  although 
at  a  distance*  conveniently  acceseihiet  the  court  held  in  ightaan 
T.  Tucker ■  50  111*  App,  75,  79p  as  follows} 

"Appellant  concedes  that  an  action  can  not  ordinarily  bo 
Balntalned  for  folse  reprssentations  as  to  ralue*  but  contends  that 
an  exception  to  thle  rule  exists  when  the  property  is  at  a  dletanoo 
and  not  conveniently  accessible* 

"The  property  in  this  cace  which  v.as  the   subject  of 
repreaentatlene*  *»f>8  at  a  distance*  but  wac  conveniently  and  aasily 
aecessible*  Keokiik*  lovra*  Is  about  twelve  hours*  ride  fron  Chlcrgo* 
two  or  three  railroad  trains  per  day  affording  ea:yaccess|  it  seaaa 
that  OTcr  a  week  elapsed  between  the  making  of  those  representations 
and  thf"  closing  of  che  deal*  within  v^hlch  tijse  theze  was  ai^le 
opportunity  for  o.ppellant  to  have  Inspected  this  stock*** 

f«]ure  the  property*  although  at  sobw  distance*  stay  be  con- 
veniently reached  and  examined  *  it  has  been  held  that  the  general 
rule  rer^uiring.  exercise  of  reasonable  diligence  by  the  purchaser  it 
applicable*   (26  C.  J*,  1155*) 

In  the  absenoe  of  a  confldentlfil  relationL;hlp  between 
the  parties  and  In  view  of  our  eencluelon  that*  alcheu^h  four  huadrod 


t  c    •>;  .    -Iti  tiii.'w  itGualiiu4  ni  6»bj3Jiiis  «««   oif!<    ,ror>8   JXw^fci  alii  8«  LLev 
•zol  qrtd  X*l9tf^«  js  9%^$  bxui:  >cj iftiio'ttii  eMji   s^B^jwUsvAi  oi  vf.£  ssii 

ij5r«q«vt«L  a^i   ^0  *«iiX*v  9^.'^    -■    "^   i'fismiijvtwt  J'sstf  to  KoJ:nx«tc   e'tce 

;»  <t'^  «5V  .<i<iA   ♦III  oe   «Te3(i>i;ji   ,t 
^o  JGH  •        -'  :/•• 

©one.  .r-?!!©'!!^  *,(fej    «3lii«r    B-  Ws 

»  ■  n.?! 
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vllAt  4i»t«nt   froa  nit  Ii«M,   |k«  |ir«#art:r  waa  •asilj  an4   Mn- 
▼  «nittntlj  ft<;o«««4bl*  for  ln»p»otioa   *a4  •xik»>iniiti»n  ^y  plHintifr, 
«n4   tbAt  plnltitlfr  van,   th'  rtl'oro,  not   r«ll«v«d  of  tho  •x^roio*  of 
tart   «n4  diligence    in  aauiin^  )ila  puroUaot,  titrt  tht  fdott  unA  olr* 
ouattanett  *a  thatm  b/  ttit  tiridtKoo  lu  tbla  oauat  tuoa  thai  attual 
fr«u4  mife{ht  be  iapll«4  TrcuB  than  witiitut  proof  of  intontloual   frMi4T 
Th«   (toncIu«loc  it  IcottOApablt   iti*i  at  aollonablo  fraui  hftt  booa 
tht«B  ^7  tilt  tTldot^on     in  thit  taBO. 

TYit  tiri4«nct  pr«t«Atod  iu  thit   ettttt  aU«rXy  falls  to 
th«ir  that  d«f«B4act  fttlboly   roproatmtft'S   any  natdrlal  f^tot  t«a* 
coruiag  tkt  proporty  with  tht  intantioa  of  4«fraa.liag  or  itooivia^ 
plaliitiff,   bat   it  1»  urgf>4   lua%  dtf«sDi«nt*t  r«pr«««tit<itioa«  of   t^t 
▼alao  ol*  the  property,    its  rontal   vsdut  «inl   tnut   tht  mort^a^t 
«xt  •;ct«p'.loasdXy  ««Il    ««!«u2'o4  vor*  so  tcuk^^trutod  iat«l  untxut 
that  aetual  fraud  ttlj^ht  bt  laj^XitfA  fr&a  suoh  r«pr«ttatMliuii&  blout. 
Vt  are  aa»l4«  to  *gr««  witli  t^^a  coat<iocion. 

Dtf«ndant  lt««If  t«ntd  tjit  jatrt^iimt  bafora  lia  puroixaat  by 
plaintiff.      It  Is  fair  tt  aasMsa   taat  ^odftea   tAt  bucJk.  altiior  a«tfa  tht 
lo&n  or  puroaasod  th«  mor%^m^»,   tha  opiciloii  of  its  offieart  and 
thtlr  honaat  Ju.1(.^«uit  autst  htvnt  btau   that   %h%  proparty  vat  attplt 
t«ourity  for  tha  aort^uiiia. 

Tha  praetlcally  uaaniatut  walght  of  autUority  In   thia 

etuntry  1«  to  the  affaot   tliat  vhert  ao   eoafldar.tial  ralationahlp 

•xlait  batwaaa  tht  partiat,   «n<i  vhart  property  efferad  for  aaXa  aaa 

Vt  Inapected  aad  axaAiaad  by  the  parohaaer,   repreoact^tioaa  tf  valat 

art  mart  axprtaaioaa  oi   opin  on  or  jad^i^aAt  and  art  aat  aatioaatola. 

This  well   established   rule  vas   stated  aa  fellows,   in  atrubhar  w. 

Shorthoa^.   78  111.    App.    394,    395: 

"SitatMaentt  aade  by  a  Tender  to  his  T'*ndae  at  to   the  Talat 
of  his  property,  when   selling'  tue   sd&«,   wh«»re  no  coef lde£.tial  re* 
Ivtione  exist  between   th«>i,    -.ani   the  property   io  be   sold   ear.  be  eevn 
and  lnsp#eted  by  the  wecdte,    are  eonsldertd  as  tt-tnk  seller's  st^^te« 
Keats  and  farr.lsh  at  ground  for  an   aotion  for  dacumta,   as  aiith 


■}■>.:  ■-   «»w  r,«>i|-'i«sni4^4  fill. 
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■tftt9Mat«  4«  not   r«ll«Tt   the  t«i4««  fren  ibe  rtapeaslblllty  of 
laT«stigatlJi«  for  hl»ii«lf   into  th«  tr««  ▼^lue  •?,  ^^J^f^'P*^*^ 
b*fer«  imrehAslac  1^* 

T.   & 


r«  imrchAslat  U.     IiiUia&  v.     rtiftot.  72  111.  390!  yMjior^ 
AfiMA,   28   111.  44a|     MiilsxY.  Cral^  56  111.  lUl    TjicJ^  ▼. 

la  Morel  ^-  "urilt^^i  ^**  in*  *!•  *••  •*'     ttpr«~  Coart 


•«  »  *    A  persoa  la  pooaesaloa  of  Mo  aoatal  fof^ultloa  is 
aot  jtts.ifled   la  relying  upoa  ropreeoatatloaa  nado  whoa  bo  hao  a«plo 
opportuaity  to  aacertala  tho    truUi  of   uho  ropreoeatatloaa  before  ho 
acts.       hoa  he  in  offered  tho  opportunity  of  kaowiag  iho  truth  of 
tho  royroooatatloBo  ho  io  chargoahlo  with  kaoAledge.       If  ho  dooo 
aot  arail  hlaaelf  of   tho  Boaao  of  kaowledgo  opoa  to  hla  ho  oannot 
bo  hoird   to  lij  htt  wao  tfoeolTOd  hy  the  ■iayeprooontatioaa*  (Jloklaeon 
▼•  Blcklaooat  506  111.  »ll|     Hnotad  t.  Ceray.  521  Id.  504.)       iTTi 
oaly  la  oa&oe  whoro  tho  parties  do  not  hare  equal  knowlodgo  or  aoaao 
of  kno  ledge  of   the  faete  ropreoeatod   that   equity  will  afford  relief 
oa  the  grouad  of  fr«ud  i^ad  nlarepresentatloa.     Johni=;oa  t*  Miller p 
29Si   111.   27«." 

Traud  le  aot  to  bo  preouned«  hut  tho  hurdea  of  provlag  it 

la  upoa  tho  party  oharglag   It*     Thla  rule  lo  oleerly  aaaouaood  In 

Wolf  Y.  lawroaoo^  27ft  111*  11»  vhore  tho  eourt  uaed   tho  followlag 

laaguago*  oa  page  19: 


"  hlle  It  la  true  that  fraud  nay  ho  prored  by  olrouaotoMi««9 
that  we  Beldon  sxpeet  to  proTe  It  by  the  adnloelono  of  tho  party  and 
of tea  cannot  find  direct  aad  poeltire  eYldeaoo  of  ouoh  fraud  ( wohoarta 
T.  Roanlck*  257  ill.  479}»  aad  thf>t  proof  of  olroumtaaooo  uhioli 
conviaee  the  nlnd  that  fr<N ud  h«o  boon  porpotratod  lo  hU  that  is 
re^iuired»  etlll  frisittd  vlll  not  he  preeuMod  hut  auat  ho  prorod  aa  a 
foot  hy  ouoh  elear  aad  convincing  dvltienoe  aa  learea  the  nlad  veil 
aatlafled  that  the  aUegs^tlons  of  fraud  are  true.  If  the  aotlToo  ai^ 
deelgaa  of  a  party  chsri^ed  iilth  fmud  «ay  bo  traoad  lo  an  honoat  aad 
legltlaate  aouroe  ouunlly  ao  well  as  to  a  corrupt  oaot  the  noneat 
aouroe  aMat  bo  preferred.  MoKeaaa  t.  Mloholberrr^  242  111*  117.* 

There  has  booa  an  utter  failure  to  prove  fraud.  90  ooa* 

fideatial  relatlonahlp  has  boon  ehowa  to  hare  oxiated  hoteoea  tko 

partioo.   The  purohr^ser  oao  afforded  aaplo  opportunity  to  iaspeet 

aad  wcaniae  the  proper tyt  which  wao  oaoil/  aecoa  tiblo.   Uaiatlff 

io  tfauB  left  to  rely  upoa  aothiag  except  defendant* o  oxproosloaa  of 

oplaion  as  to  Taltte*  which  the  courts  hare  unlfornly  held  aat 

aotloaahle  uad^r   such  facte  ao  are  diacloaod  hy  tho  record   la  thio 

oaae*      'o  are  of  tho  oplalwi  that  tho  trial  eourt  waa  fully  juatlfiod 

in  ontering  its     finding  aad  Jndcaaat. 

Vor  the  reaeoao  iadioated  herein  the  judipoMit  l»aiytwmt» 
Oridleyt  P.  J.»  and  soanlant  J.,eonour»  AfVlKHtA* 


II 


"  ".V":. 


l?:M'ri-'nJi,  Mil  >  ■  ■        •  :  >«»• 

.aii    vo;  .-.■iiTu  lit 


S73«4 


App«Ilantt 

AUMOKOT  HBLURf* 

ppdllee* 


Ai'?  iiAl  fROil  WlICIFAl 
COW  7  Oy  GHXC\30» 
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■F.  ^U^:^CE   .■TO.LIVAI  D-;XJT<I:  0  TOS  OPIIIO*  OF  TB  OORtT* 

la  an  act  ion  brought  by  ll«rl#  Aon  Jellewv,  plRlntlff » 
•galMt  i^trma  Roy  aa^ert,  dsfoadant,   to  roooror  $3,058*«9»  tho 
aJBOuat  of  a  clisok  draim  by  hla  to  plaintiff**  ordor,  tlM  court* 
tryliag  the  oaoo  without  a  jttry»  found  tho  ioeuoo  acaiaot  plaintiff 
eud  ontered  Judgvent  for  dofoniant.       This  appoal  followed • 

The  uadlaputoo   orideaoo  dioeloood   that  defondcoit,  an 
nttornoy,  wcs  rotained  hy  plaintiff  on  a  eoatimrent  foe  haoio  of 
on«   third  of  tho  asouat  reooTered   to  prooecttto  hor  action  stowIbc 
out  of  p«raon£Ll   injurioo  pustainod  hy  hor  as  a  rosult  of  an  auto- 
mobil*  accident*  which  occurred  at  or  aaar  Chiofi«o  Uoights*  Cook 
county;   thf^t  a  Jurigasat  was  entared   in  that  oauao  la  th»  Circuit 
court  of  Cook  county  for  $8,000  in  faror  of  plaintiff  and  ojtainst 
the  defendants*  who  woro  oil  reaid^nts  of  tho  state  of  Michigang 
that  the  d«»f*ndnnt  la  that  of>use»  wh*  was  tho  omior  of  Um 
autoaobiloi  oarricd  public  liability  insuranoo  to  tho  oxtoat  of 
•S,000  under  a  policy  issued  by  tho  Detroit    utoaobllo  Insuranoo 
2xchangei   that*  with  plaintiff *8  consent,  defendant  In  this  o»«io 
vutalned  llaok  ^  Black*   a  flriB  of  attorneys  la  ^'iotroit*  Michigan* 
to  aasist  la  collecting  the  Judgaent}  that*  it  appoariag  thst  tk* 
oolloetloa  of   tho  judgmat  la  full  was  iaprobable*  plaintiff 

aathorl&otf  daf-adaat  to  acc«pt  |5*0<27*10  la  ceaplete  s»tisfaetioa 


k 


II 


Mere 


tm  t,i9L>3t^»\f->h  ^Ms    '>si'3©Xt>st|jb  eon'solTji   ^^1»*«^isi6r|«ff  fift 
*ttr-^iti*,lM  to   »*aJ«   ««!•?    t©  e.Jr:.      ;  .     .    ^...      ©■«4?<^  Off*-'   «Si;fxt«^|)ft'^l>o  b  Mf^ 


tf  th«  jvtfsMat  aad   e««t»|  that   on  tr  alismt  Jiui«  ftO«  19»2»  knojing 
tliat  a  reslltAno*  m*\9  f«riheoain^  fro«  ilx«  JJetr^lt   Insurao** 
Co«pa)\y»   tluoa«ai  iilaok  «  Blaek*  plftlatlff  mM  d»f*nd«at  had  ui 
&«c«untiag  «ad  •gMvd   tluit   plaintiff  «aa  !•  reeeiT«  #9«0S8*99 
txtm  th«  9roa«edB  of   tbB  r«aiti;an«e|   tlutt  dsfoadaat  tfr«w  up  a 
vrltUa  atatMMai  t«  tluit  efftoti   that  thla  aUtanent*  howarar* 
did  not  Uko  lato  aocouat  oertaia  lioapital  aad  dootar  billa  avad 
bjr  iaaiatiff  I   that  Jaaa  80»  l»3a,  -olesa  to  the  aooa  hour,' 
4of  oaiaai  ra«oiTiut  a  l.ttar  irm  Blaek  A  urmck  .aclo.ing  t«a 
d»af»a  drawa  oa  Detroit  haaka,  tatnlla,  $4,513.19.  which  rapr.Bairtad 
tha  «»mat  of  the  .staeaeat  laas  tha  feao  af  tha  Datralt  att^arnayaf 
that  Jaae  21,  1952,  dafaadaat  tf^yaaited   the  Detroit  drafta  fx 
eoUoetion  la  hia  porsonsl  cheoklae  aacoaat  la  tha  Chlosgo  Bank  pf 
Coaaeroa  (haralnafter  r»ferr*?d   to  ^a   the  Bank),  ^hleh  vae  thereafter 
cloned  hy  the  ^adUor  of  public  eccaunte  and  did  not  open  for  buaiaaaa 
June  26.  1»32|  th«t  prior  ta  ite  closlnf  defeadiuit  vaa  nat  arfrlaed  hy 
the  bank  whether  or  not   tha  Detroit  draft*  had  haea  oolleeted  by  Itf 
that  he  B«^6  Ao  in  uiry  of  the  bank  as  to  whether  It  hM  eolleeted 
the  d  rnf  ta  iaaaaneh  as  ha  had  an  arraaffoaent  aith  tha  bank  ▼'harehy 
•▼or  a  period  ot  years  it  InTarlably  aotlfied  his  as  to  Its  collect loa 
•f  drafts  deposited  by  him,  whleh  vera  drawn  oa  out  of  tawa  baaks  aU 
aooeptod  by  It  far  oolleeti«»  oalyf     that   the  Detroit  drafts  wara 
oalleoted  by  the  bankf  aad   that  Juao  24,  1932,  defendant  wrote  tlM 
fallowing  letter  to  plaintiff i 

"Miss  hario  Ama  Jtsll9Ba« 
331     est  llU(h  w^roett 
Chioago.   Illinois t 

Boar  Kise  JelloMi 

I  r«i  eaeloaiag  herewith  check  for  $9#058.99.  whi^  is  tha 
balaaca  due  j'oa  out  of   %he  collect ioa  froa  J^etroit,   per  stateaent 
whioh  I  gave  you  aad  your  father  the  other  day  #haa  yoa  ware  ia  tha 
of  floe*     Our  Uiidurutaiuiiag   i^Oifethar  was  that  yoa  are  to  paj  the 
hoapital  and  doctor's  bills  yourself* 


w 


iPlvMaf  tSCtX  %&t  P4iml  iu^tl     ;o  s«   ;/^.:{#   t9ii»&f>   torn  in<m^k»i  mii  to 

•••-^••'  i'- '''  ^'■''  ■  .......*,  t* 

t4>  3&«i£  o^*.aJjl1)  JBtdiiJ  «(4.  »*w«r*as«  i^tii^-9^ii!&  L^'tiQm.&^  sisi  Ri  iroi- :f iJ«XX«o 
tt«&Ki:uU<5  Tf6'-i  RJSKg©  *«I5'  b^   tm^  «f#«tf©a9»  »J^J[<^  *i«r  ^9iiha»  SiW   \<f   b««iQXt3 

fens  a^n^tf  «ws>-J   1©  ;fi«®  iso  r?w-i  ,'^i^   ^flsiss  X*  '"e*^sftil»t>  aJl«3X&  If 

s^il^J   ■s-^Jo-r*  *t!<j!i  f  .  -.   3My^..  viir:^    '  r^A   jifrT.tf  M.f  ^5rf  bs>#&«XX»o 

>  —       ^  -  . .     .  ^  -- 

•lis  ui  d^i  :  f  ,^'-.i^"c:»  ■ 


▼hlle  the  follcming  i«  etrletly  none  of  ay  buslnaas* 
I  fe«l   lmp«lled   to   eiigG«8t    to  .'■ott  that  70U  ought   lo  aaku  this 
deposit   In  ona   of   the  loop  banks  T'other  th<«i  in  J*ny  of   T.he  out- 
lying biuiks.      I   f^el   thnt   '^  e  lone  as   thie  Iqrstcria  is  Ml  70m 
ought  not  t«  tnke  chfincoe  with  siakine  &  d  posit  of  this  siaie  in 
any  outlying  bank.     It  may  he  all  right*  but  as  looii  cs  orssjr 
depositors  are  running  In  ri.n^   taking  out  their  Bonejras  they  t^ra» 
the  etanll  bcjiks  will  have  mors-or-lese   trouble »  and   this  is 
money  which  ou«$ht  not    bO  bs  lost* 

Ksspsotfully  yours » 

A*  ('•  Hulbert* 
?•  Q«  Just  before  this  letter  w&b  due  to  bs  aailedf  the  bailiff 
of  the  iGiunicipal  Court  of«jiie  in  waA   serred  mm   with  a  couple  of 
summonasa*  One  is  the  ouit  of  Dx»   Harnett  and  the  other  is  tht 
hospital  cult  again&t  yout  wherein  1  an  suanoned  no  a  garnishee • 
I  iascino  that  the  d 00 tor  has  gone  to  his  ovn  iHwyer  whose  noao 
appears  on  tho  b;  ck  of  these  writs  and  brouc^ht  a  ult  for  sone 
reason  or  other »  perhaps  figuring  tbttt  you  or  your  father  wore  net 
goins  to  pay  their  bills*   t  any  rate»  under  the  Iw  i  hare  got  to 
hold  up  thie  funu  until  the  cases  brought  by  the  doctor  and  tho 
hospital  are  disposed  of.  I  guess  you  and  your  father  better  core 
in  to  ree  aie  right  away*  I  am  enolesing  the  suaunonses  so  you  will 
know  what  they  are  about.  Bring  them  back  with  you  when  you  ocno. 

Hulbert ** 

It  appeared  that  plaintiff's  father*  1  .   •  JelloKat  acting 

in  her  behalf  and  as  her  agent »  went  to  defendant' b  office  u turd ay* 

June  25,  1932,  the  day  the  bank  failed  to  opea»  appaurently  in  responeo 

to  the  request  contained  ia  defendant's  letter  of  June  24»  1952*  A» 

to  v^hat  transpired  in  Kr*  Hulbert's  office  on  the  occasion  of  this 

Tisit  !)•  w*  Jelleaa  testified  in  plaintiff's  behalf:  *Yoo  when  I 

esMt  there  first,  about,  I  would  say,  about  ten  o'clock,  oa  his  in- 

Titatien,  on  the  day  before,  oa  Thursday,  possibly,  ho  told  ae  to 

coaie  and  get  the  check,  because  it  was  the  cheek  for  Marie's  account, 

and  when  I  get  there  he  was  inside  aad  J  was  sitting  oa  the  outside 

for  a  while  and  waited  and  waited,  aad  fiaallj  he  eajM  eat  aad  ho 

Bwaag  his  hand  aboTe  his  head*  Yes,  he  e&ld,  the  bank  «aa  oloeed 

aad  all  the  monej  '■^an  gone.  That  is  all  the  words  he  used  to  me* 

Aad,  I  waited  a  litvle  while  and  I  asked  what  that  h&d   to  do  •^ith  ae 

or  with  the  daughter.   ell,  he  8Hid»  'You  can  still  try  the  cheek* 

You  can  hare  the  check  and  see  what  you  can  do  with  it*  If  you  get 

it  OTsr  there  bofore  twelro  0* clock,  aaybe  the  bank  is  opea**   I 

took  the  check  to  the  bank  and  could  not  get  la*  I  could  aot*  I 
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triad  i«  gat  in,  but  I  wvf  goln£   t«  eea  the  imat  •ffltar  wkm  1 
ka««  rmrj   wall.  I  knew  ^urifr*)  ^'^tnrson  mtj  veXI*  If  anyone  cottX4 
have  got  In  th«r«t  if  it  vms  ooa^jllftl*,  bui  Jndsa  P«terseQ  was  elik 
and  Iw  was  not  tharo." 

i)«f«nduit  tastifiod  in  hla  ovn  ^alialf  t  "Yaa*  air,  Z 
vaa  in  Canri  all  that  waek.  There  were  runa  on  arary  hank  in 
Chieagt  during  that  waek*  I  got  out  of  Court  Priday  noan  and  want 
•rar  ta  tha  bank  and  talkad  to  Mr*  149ar4  Hainz,  tha  vioe  prtteldontt 
and  askad  hla  In  vihat  condition  the  bank  wm?  and  he  anid  they  had  n# 
runa  and  no  tronhla  and  wua  perfectly  solrent  and  tha  thin«;  waa  all 
rljht*  I  told  bin  I  h.d  thia  account  '.here  for  oolleotion*   hila 
I  trao  taurine  to  hr*  Heina*  Mr.  Cox,  praeidamt  of  tha  hank«  aaaa  iji 
and  "ve  had  a  threa  earner od  oonrarsation  and  ho  had  juat  ooao  baok 
frooi  the  'Continental  and  said  arery thing  waa  sound  aa  far  as  this 
bank  rnf  concerned,  and  the  ve  «aa  no  noad  to  worry," 

Ab  to  what  tr?mspirod  on  the  occasion  of  O*  ?•  Jella«a*8 
Tiait  '.0  his  of'^ioa  .Tuna  25»  1933#  defei^ant  taatifiedi   'Ha  askad 
ms   about  the  ebeck  i/»hiah  I  aaid  I  was  ancloaing  hut  did  not*  and  tho 
notation  about  the  |i?arnii?taaiant  aunaona  haTing  "bBmn   oerrad  on  ao»  X 
at.id,  *That  ie  not  all  of  our  trouhlea*  I  waa  in  tha  bank  yasterday 
afternoon,  at  the  noon  hour  and  thay  told  bo  eTerything  waa  all 
right  and  I  turned  on  ny  hoel  and  walked  out  of  the  bank  nnd   want 
to  Court  thla  aorning*  Saturday  norningi  atraight  froa  the  heuae 
Instead  of  geinc  to  the  of flee,  and  I  hare  Juet  arrired  at  the 
office  a  few  minutes  age  and  ay  eeoratary  adriaea  aa  that  the  hank 
noTer  opened  this  morning.*  I  aaid,  'This  fund  that  arrired  fr«A 
Latroit  eontalnad  Marie* a  noney,  aeney  to  pay  the  heapital  and 
doctors  and  ay  attorney's  fees  and  I  an  powerleae  to  do  anyttaing 
about  it  until  roaethlnr  hepy>ens**   Itx •   Jellema  snii  to  Be»  '•^elly 
giwe  ae  ^he  check*   •  the  check  had  already  bean  written  on  the 
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2Ath0  tlM  4«7  that  letter  waa  vrittra  -  *C>iT«  m  th*  ohaekt  1 

h«T»  co^  enough  polltloal  dre«  or  lBflu«a0a»  fv  X  katw  eaaslMtfjr 
•mA  X  will  g»t  tlM  MMW7«*     I   a&id,   •!    think  tb*  clMek  la 
aksoltttaly  worthlaae  now  with  tha  hank  in  tha  haada  af  a  rao«lTav 
or  tha  etata  audltart   but   If  you  want  it  all  right.*      I   aald«   *iihmt 
aho«t  th«aa  othar  yaopla?*     Bb  said*   *I  will  taka  eare  of  tha 
hospital  and  doe tor  on  the  garni «ba«at«*     I   aaid*  *I  do  net  think 
the  eheek  ie  worth  anything  heeaiiae  the  hank  la  eloaed**     He  aald» 
*I.et  ae  hare  it*  and  I  gare  it  to  his*     Xt  ie  tke  right  lOMMUit  «  «  a 
that  waa  OMiiag  t«  Marie  at  the  end  of  our  litigation  leea«  of 
••turee*  the  aaotuit  owed  to  the  doetor  and  to  the  heepital** 

Plaintiff  eontende  that  d  feadaatt  the  drawer  of  tha 
eheek  in  queetien*  dellrered  it  uaronditlonally  to  plaintiff  la 
aatiefaetien  of  her  eluia  againat  hiatf  thnt  the  cheek  waa  die* 
honored  hy  the  drawee  bank|  that  prea«ita«it  of  the  cheek  for 
payment  and  notice  of  diahoa«r  were  ojuueedi  that*  in  any  event  § 
defendant  haa  shown  no  lees  ooeaaioned   throni^  mmy  delajr  in 
prooeatMont  aal  glTiag  notice  of  diahoaarl  that  defendant  lo» 
therefore*  liahle  on  hlB  o«mtraet  ae  the  drawer  of  the  cheek* 

Defendant*  0  tteery  la  that  the  InBtrumant  ia  queation  waa 
kaov^n  by  hoth  parties  to  he  aheelutely  worthleas  whoa  dellTeredf   that 
a  cheek  drav/n  on  a  bank  which  ia  net  ia  exiatenee  or  ie  la  proeooo 
of  liquidatloa  ie  not  a  cheek  repreaenting  ovaoyt  ia  net  payahlo  at 
eight  or  deaaad  and  ie  not  a  negotiable  iaatnuMintt   that  plaintiff 
in  order  to  reeorer  aniet  bo  a  holder  in  dae  eoaraef  thAt  oho  woo 
not  sttoh  a  holder  beeaaee  riM  r^oeiTed   the  eheek  with  fall  and 
aotual  kaov'ledge  of  the  Infirmity  of  the  inatrvnoat*  l«o*»  its 
worthlea^aeeei  that  plaintiff  knew  that  the  elMok  waa  not  dsllTorod 
to  her  in  payment  of  aeney  dae  her  fros  defendant!  that  defeadaat 
was  not  guilty  of  negligenoet     and  that  thojr  were  Jointly  inter eetod 
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la  th*  fuad  la  th«  Isank  b/  rlrtut  sf  \h»  written  «oatraet  •Bt«r«d 
lat«  ^jr  th«at  she  bariae  a  tvio-thlrda  interest  and  hm  a  one-tbix4 
interest • 

^'e  eatt  concelre  of  no  tlMorj  under  whiek  defendant  wmj 
¥0  iMld  liable  to  plaintiff  for  the  HjMiunt  of  her  elaia  in  this 
eaase  oxcspt  thAt   he  'ua  nesligent  in  depositias  for  eolleotiiMl 
the  0  rafts  oa  the  :detroit  hanks  or  in  di8tri\)ntias  the  proeeedo 
thereof*  The  «videaeo  is  oonelusiTO  that  he  exeroised  due  aad 
yiroyer  dilifoaeo  and  eautioa  in  hie  eadeaTor  to  eolleet  said  drafts* 
i^hllo  plaintiff  statee  ia  hor  hrief  that  she  does  not  ooncedo  that 
defeadaat  «ae  not  negligeatg  she  arges  that  hor  olais  io  not  hasoA 
oa  his  aogliceaoo*  hut  rather  apm  his  uaooaditioaaX  deliTory  of 
the  eheek  to  her  for  a  Talid  eoasideratloa* 

A   cheek  ie  an  unconditional  order  ia  nritlag  drawn  mi  a 
bank  by  its  Baker  pajTahle  to  another  for  the  payaeat  of  a  eiai  e«r« 
tala  ia  aoaey  upon  deaand* 

hile  defendant  aeted  li9ro'Vif)«Yatl3r  and  unwisely  in 
eiTiaii  his  check  on  a  closed  bank  to  plaintiff's  father*  <«e  are  of 
the  opinion  that  his  rights  ia  this  e>f«se  wore  not  thereby  proju- 
iieiaXly  affected*   It  is  clear  to  us  that  the  instruaoat  dellToroA 
was  notyftithin  the  contemplation  of  the  Vegotiahlo  InstruHoato  f^» 
a  oh<iOk  that  wao  negotiable*  The  faets  ia  this  ease  refute  tho 
eoat«ntion  :hat»  vThen  tho  inatrunont  la  questioa  «ae  delirerod  upoa 
the  OQOaeion  of  the  Tlalt  of  plaintiff* »  father  to  def«ttde«t*s  off loo 
Juao  2bt   1932*  a  eontraot  erld^inood  by  a  negotiable  lastr«Mat»  or» 
ia  faett  aqy  eontraot*  me  ontored  late  hetwoea  tho  par  ties*  TlM 
auditor  of  public  aeeounts  of  tho  state  of  Illinois  had  taken  eharflt 
of  the  baak»e  affairs  for  the  purpose  of  llqwldritiag  eaas  aa«  dU 
not  perslt  the  bank  to  open  for  buelaooe  June  29»  1932*  Tho  put* 
ported  eheek  ««ae  not  an  unconditional  order »  but  «ns  turaed  OTor  % 
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plaintiff**  fath«r  li«««iui«  of  his  lii«l8t«A««  thatt  through  his 
▼ouatod  "politlonl  drag  or  Inflnoioo''  or  hia  ownootloaa  with  tho 
bank  or  its  offiooro»  he  aifrht  ho  ahlo  to  ••euro  tho  pajaoat  of 
tho  oh0Ok*  The  oheok  purported  to  ho  tfrcwa  upon  the  bank*  hut 
tho  hank  was  no  longer  la  oxlotoooo*   Zt  aeoooearily  could  not 
hare  boon  glrea  for  tho  pajnMUt  of  aeae7«  Inasoueh  no  the  oloooi 
haak  could  paj  no  aoaosr  wi  it 9  aad  it  oortalaly  was  aot  payahlo 
on  eight  or  dasoad*  heoaaoo  the  oloeod  bank  eould  not  pay  it  at 
all*    It  is»  thor^ferot  apparoat  that  tho  laatruaiont  dellrerod 
to  plaintiff's  father  June  25»  193S»  «a«  a«t  a  ohook  aa  defined  h7 
the  Ifegot labia  laetruaoata  ot* 

Tho  ehooaoo  or  failure  of  oonsideratiaa  io  alwajro  a 
BUffieleat  defease  against  one  who  is  mt  a  holder  ia  due  oourso* 
fhoro  is  ao  eyldeaeo  la  the  r«o«rd  that  oroa  toads  to  prove  that 
there  wr<B  aay  eoaelderatioa  for  tho  dollTery  of  tht  oheok*  It  io 
oloar  to  us  that  defoadaat  uas  uad«r  no  legal  obligation  to  pojr 
plaintiff  anythiagt  either  before  or  at  the  tins  ho  tttraed  tha 
ohsek  orer  to  her  fathor*  oxoept  froa  the  funds  r-celred  by  hia 
as  hsr  attorney  la  her  litigation  groniag  out  of  tho  autoarabilo 
aoeideat  heretofore  referred  to*   hoa  defendant  signed  the  oheok 
Juao  8d»  1052 »  he  vaa  warraated  la  aatiolpetiag  that  whea  it 
roaohod  plaintiff  the  fuaHl  agaiaet  which  it  was  drawa  would  ho 
fivallftblo  for  Its  payannt  by  the  bank*   The  ideatloal  oheok  sigaod 
hj  defendant  June  24 »  1952*  and  whieh  he  intended  to  fo^-waxd  to 
plaiatiff  with  his  letter  of  that  date  except  for  the  eerrioe  of 
tho  garaishoo  sunaoasos  oa  hia»  was  giren  to  her  father  .'t.iturdaj 
Juae  £6t  1932*  hut  the  situatioa  had  oatirely  ehaagod*  Tha  haak 
hnd  closed  its  door 09  ooasod  to  traasaot  busiaess  aad  refused  to 
honor  ehecka  drawn  agaiast  the  fund  depoaitod  hy  defeadaat  or  aay 
other  deposit*  tho  reeord  ahuadaatly  aad  conTlnciaglj  dea^stratos 
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tbftt  no  ooasi<]cration  w«r  ciY«n  t9T  tlui  !■««&«••  aai  dullTtry  tf 
thft  check*  an<i»  if  i>lAlntitf  ie  B«t  n  helder  la  due  course*  eiMh 
lack  of  oonsld«rutlo«  ie  a  complete  defon**  to  tldt  KOtloa* 

'i'hat  oooBtltutos  a  holder  la  due  courso?     a  bolder  la 
i«o  vmroe  io  «   holder   who  hat  tukaa  ths   lA«»ruu«!it  uadviir   the 
follo^tag*  aaong  othar  conditioae}     "Tiukt  ho  took  it  la  good  faith 
aai   for  Taluo  aad  that  at   the  tiao  it  xmo  acgotiairid   to  hla  ho  hai 
ao  notioo  of  any  iaXlraity  la  the  inutnment."       rialatlff'e  utter 
laok  of  good  faith  la  deaaadiae  the  oheck*  ami  tlMxeaftor  rotaial/« 
i%»  io  anpl/  ohtwa  by  the  afrideaoo.     Xhoro  is  aot  a  oolaiiUa  of 
OTideaoo  that  4efead&at  did  aot  oxoreise  the  ataoat  good  faith  ia 
all  of  his  deallago  with  plalatiff  •     TlM^t  defeadant  delivorod   Um 
iaotsiOMat  absolutely  iiithoat  raluo  or  eonsidoratloa  fron  plaintiff 
io  oloaxt  and  it  io  ttCiually  oXeax   that  at   the   tmo  plaintiff's 
fp.lher  rec fired   the  eheok  ho  had  notice  of  all  of  its  infiiidtiost 
lnelu4iQg  its  worthleaf^nesot  heoaaso  of   the  olosiag  of  tho  haak* 

Sootioa  &«  of  the  iTegotiahle  Instrtmoato  Aot  is  ao 
follovBi       "To  ooaetitute  notice  of  an  Infimity  ia  the  iaetruaoit 
*  *  *  the  porooa  to  whoa  it  is  negotiated  aast  hare  had  actual 
kaowle<!g«  of  the  iafiraity  »  *  «  or  kao.?lodgi  of  euoh  facts  that 
his  aetioa  in  t<».kia3  the  instruaeat  aaoaate'i   to  had  faith*  ** 
The   record  elearly     shows   that  Jelleaa  ha<l  adtual 
knowledge  of  the  iafiraity  ia  tho  lastnuuat*       Tho  ^Tidsnco  of 
both  himself  aad  defendant  shave  that  ho  was  adriaod   tlvtt  the  haalc 
had  oloaed   and  thatt  eoneequoatly*   the  oh^ok  vae  worthloss*  hat  ho 
lasieted   thit  the   cheok  he  given  to  hia  aad  that  he  eotUd   soearo 
ito  pojKont* 

Jelleaa  teitifiod   that,   whoa  he  %eat  to  defeadnnt's  offlot 
•a  tho  aoraiag  the  bank  olosed*  dofsadaat  told  hia«  "that  the  haA 
was  oloeed   and   ^U   the  aoaey  eao  goao*       You  oaa  e  till  tx7  tho 
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tlM«Ji«     X«m  o*a  ta«r«  Ui«  elmek  And  ••«  j.lih.t  you  o&a  d«  «i^  it* 
It  /Ml  ••«  g«^   lb  9fT   (hsr«  lifti^ora  12  o'ola«k  ma^bm  thm  hank  is 
opoa**       1%  is  B»t   eai/  laprobakle  but  untoeiievabla  tkai  defMitaat* 
a  yraotieing  lawrjrer  •!  aaoy  /•»»•  ttxyerisiM**  would  adria*  J«11«|A 
in  one  breabli  tla&t   iha  baaJc  was  oloaed   aa«   ia  tha  next  that  it 
■Ight  b«  0p«at   and   that  if  ha  taok   (he  chacJt  to  th«  bank  befvrt 
Booatiaa  h«  Might  b«  ablo  to  eaah  it* 

tJm  trial  |«ds«  hoiird  and   wu.«  the  vitaossoe  aM  uaquoa- 
tionably  boliorad  d<3fsiidaAt*a  raral^m  of  v^hat  traaapir«l   ia  his 
•frioo  oa  tho  •ooasioa  of  Jolloaa*s  visit  Jaas  25,  losa.    iliaAfhl 
•f   this#  as  woll  as  af  tha  sa^riar  O]»portuaii.y  affordod   tho  trial 
eoart   to  caasidor  all  af  tha  oTideaeo  yrooeatad  oa  tho  trial  of 
this  oaasat  <u«l  ta  dotoxadao  the  arsoi&iiity  of  tha  witaaseaa* 
this  eaart  will  aat  distarb  tha  fiadiag  unloee  it  is  Baaift^Btly 
affaiast  tte  v« eight  af  tha  ^vidaaaa*  whioh  is  aat  tka  euao  hora* 

thm  ooaoluaiaa  is  iaasosipablo  that  it  was  aat  tho  lntoQ« 
tloa  of  tho  i»rtioo  that  tha  oheofc  v/as  ffiron  ia  pagrBoat  af  %^jr 
loffitiaate  claim  that  plalatift  had  ag&iaat  dofoadaat  oxcopt  aat  af 
tha  joiat  faad  raprosoatad  bjr  the  dispaait  9f  tlie  dr^-^ta  oa  tha 
I>atrait  baaks* 

la  oitatiaa  of  ««uthoritioe  is  laoAod  ta  oup?art  tha 
prapooltiaas  that  tho  ohaek  In    uostiaa  was  aat  deliTorod  as  a 
aogotiabla  iastrusaat  «ithia  the  ooritoaplatiaa  of  the  fogatia'bla 
iaatraaaata  '<ati  that  thoro  was  a  tatal  laok  af  oaasidorftiaa  far 
tho  ahookt  that  it  ««ie  warthloas  whoa  it  waa  giiraa  ta  plaintiff 
and  that  bath  parties  v<aro  uwavo  9t  its  warthloofiaesaf  that   tlui 
iaatraasat  parpartiag  ta  ba  a  ekoek  oaanat  wadax  aagr  oixcaBUttimooa 
be  a  aagatiablo  ina'.ruaiaat  vtithia  the  ioxaa  of  tha    at  »han  iixAxm 
oa  a  bank  whioh  la  clasod  saA  aa  laaitor  ia  oxist^aaa,  and  aa  knowa 
ta  ba  by  bath  tha  «xa«ar  aad  payaai     that  it  coald  oat  have  baaa 


»i  aCaat'  at.  ■  .    - .       .©'isfif  oT«ii;'   -t^vie  <»i  -as^  «-*•  uox  tl 

.  /'-..ixt  nvd  nasi. « noun 

-4^  im 


iOil'i© 


tftfc'     *?    4»' 


i©    i'.. 


afc, 


«ei, 


fl:f    ^.ftj^a    ::C 


xo 


">  '■>  !    '.  -;  5,- 


m   «ftjs.*    -"  :  ..  csfi  His'  .i'i»<»9  iaJtil;^ 

^  #«*«i*.-:-  ai*^*  ■4.4«il  «.i;4>i;«)  r,f*^i»i-?|«X 


■otitis  3isSiBfi  m  Bm 


a*94  ^yfM'i  stm  hXmm  ii  .ivds     ti'-axm  htui  ti'^waili  0AS  sHaM  yji  m4  9$ 


•1^ 

IriTMi  for  til*  yayoont  of  non*/*  iaAoanoll  as  tlM  olosod  ^cAk  e««I4 
fay  a«  aoaajr  oa  It*  and  th  t  it  o«rtaialy  was  tt«t  payaULa  oa  dt 
laeattsa   tha  elosad   bank  otuXd  oat  paj  at  all* 

Plalatlff  taa^  urgod  aaay  ••atantlaaa  aad  adTaaaad  a 
atraiaad   taotaaleal  areuaant  la  support  of  saaa*     Hovarart  la  Um 
Tlav  «a  talca  of  ttoia  a«usa»  aa  daa»  It  aaaaaasaaxjf  to  dlstfttaB  h»r 
OMitantlanB   furthor*     Wo  haTo  raad  aad  oar  {fully  ooasl«i9rft<!  plal»* 
lift* a  oltad   autkoritlaa  auid  flad   tbaa  laapj^lotilile  or  readiXj 
dlatlaguiakakla  froM  bka  situation  preaeatod  1>y  the  facts   la  thio 
oalloo* 

la  our  opinion  tlM  trial  court  «aa  Justified   la  1%« 
find  lag  and  Judgaont.     For  the  roasoaa  ladles  tad  terola  tha  judf- 
■oat  of  the  Kualclpal  court  la  afflraod* 


9rldlo3r>  r*  J*t  aad  ^^oaalant  J 09  eoaour* 


•ox- 

fiWf#  jkx    «'*■.:  Tf.  vols      »aw5  .'jiH  i^adittii?®--    &ini£'Ei>a 

"?!  '  -odiif^  i-^-^^i'j  s^Mii 


fr-si^aeo^    .        .   i:Ssf!c>9^-  ir./^.  *.  ,"^^Xbii4. 


ST404 

O&ITRAL  n&99&LlG   IRVSf 
AppellAAt • 


A??IAL  IBQH  KDHCIPAL 

coibT  or  ohoaOO* 


^77  I-A.  612 


3 


MS.  HBTieiS  UTTLLIYAV  IXKLZVmiX)  TBB  OPiariOV  OT  IBB  COttT* 


This  appeal  «4Mk8  t«  rtfT«rt«  a  jiadgasni  far  $500  aatarad 
la  tha  Honialpal  eaurt  la  faror  af  plaintiff  la  a  faorth  olaaa 
aatiaa  triad  l»j  thm  oaurt  nitkant  a  Jar/* 

tliit  ettit  «a«  aaanaaaad  Xarah  It  1933 #  and  tlw  aaaadad 
siatasaat  af  elaia  filad  lUvh  27»  IMS*  allagod  that  plaintiff*  a 
•la la  «aa  far  t50o  paid  ta  dafaadaat  «i  tha  parahaaa  priae  9S  a 
•wrtaln  §%  first  nortgaffs  gald  ^aiidt  datad  &aptai*ar  It  192Tt 
asourad  tojr  a  trust  daad  an  a  build  lac  ioMwa  aa  *fha  ^rd«  Parki" 
that  tha  ChiaAga  Tr«at  Ca^pangr  (haraiaaftar  referred  ta  ae  the 
1>aa]c)  vaa  aa  Illliiaie  eorporntlaa  mnsngmi  la  the  sereral  hraaehaa 
•f  tha  hanking  huslneest   lacludiae  a  dapartaaat  kaawa  ae  the  real 
estate  loan  dlTlalaai  th^t  frwm  Jaly  It  1939*  def aadaat  aperated 
under  the  aana  "Ohla^ga  Traet  Caapaar*"  antil  July  Sit  1931t  ahaa 
hy  reaeea  of  ooneelidntlea  with  the  Csatral   rraet  Ceapaay  it 
be9«ae  knovm  ae  the  Central  Repnblle  i)tnk  %  Trust  Cmi^eua^rt  •■! 
lernaher  2St  19S2t  Ita  oarparate  naae  was  ehaacad  ta  tha  Oaatval 
}  eyablia  Trust  Coapdnyi  that  it  held  itself  aat  ta  the  pablia 
ae  a  savad  reliahla  Inreataeat  hattaet  that  it  aelleited  plaintiff 
ta  parahaae  fraa  aad  thraagh  it  a  tSOO  firat  aertgaca  real  aetata 


gia./ 


:<i\'(AT':i  ii^tiM' 


t'*'«ii8i^<EA 


■"■f  r   Xnscnn  nl 


4-cjfte. 


■■»»  «»      t  ih-'H 


ii.,*  ■»".•;■ ..»      ;'3'S 


•a* 

bond  kA«wa  a«  *T1m  ^rl«  PMrk»*  dftt«4  S«pteyo«r  1»  1927 »  and  ■ftturlag 
J«pt«aft«r  it  X937|  that  prior  t«  aai  at  tka  tlat  of  small  f«ralUL«« 
Uia  Chlaagt  Trasi  Ceivaay  falavly  aad  fra«d«leatly  ararraluaa  tha 
raal  sstata  pladgad  ae  aeourltjr  ft   »uoh  Hoadt  and  ■lsr«pr9Baatad 
its  raatal  Talua  as  rail  as  tha  state  af  its  oaoupanaji  that*  rslylac 
oa  tlwsa  rayrasaatatiaM  aai  toallarlas  tlMa  ta  ha  trua*  plaintiff 
paid  ^tOO  t%  dafettdaiit  far  tha  aforasaid  haadi  that  sabsaqmaatly  tha 
Dortgaffors  dsfnuliad  ia  tha  paysaat  af  this  aad  athar  bonds  af  tha 
iaaaat  thatt  at  aad  priar  to  the  tiao  tha  raptraaaatatioas  wars  aada 
aad  tha  haad  told  to  plalatiff t  dafaadaat  ka««  fran  ita  oaa  appraiaara 
that  tha  prapart^r  pladgad  aa  aeaaritjr  was  ooasldarahly  laaa  ia  Talaa 
thaa  rapraseatadi  that  tha  raatal  TaXaa  was  lass  and  that  thara  «ara 
vaoaneias  ia  the  baiXdiact  aad  that»  aftar  laaraiag  of  the  falao 
rapraaaatatioas  mada  h/  d«fcBdaat  aa  to  tha  ralyim   af  ths  sacuritj  for 
tha  boadoi  she  teadarad  baoh  hax  head  to  daf«adaat  Pehruary  27»  1033 t 
aad  dsaaadad  tha  retura  of  har  aoaaj*  vhieh  dafaadaat  rafaaod  ant 
a  till  rtsfaaaa  to  retura* 

Dafaadaat*  a  afiidaTit  of  aarita  aasarta  that  tha  boad  ia 
quastioa  «&s  puroh&aad  hy  plaiatilf  oa  or  nhoat  Xovsii^r  Sftt  1927t 
or  la  aa/  arant  prior  to  1988 »  aad  that  hor  aotloa  acts  harrad  hj 
tho  stattttt  of  llaitatioaa* 

Ia  aalthar  tha  origiaal  nor  tha  «a«Bdod  statoaaat  of  elaia 
did  pl&iatiff  allsgs  tha  data  of  parahasa  af  tha  hoad  ia  aoatroTtraj* 
hat  oa  the  tri&l  ahc  tastifiaci  that  tha  parokaaa  aaa  aada  aOMitiao 
In  1929.   Vo  usatiaa  la  raisad  oa  tha  pla&diaca« 

Uadar  tha  faota  allacad  aad  adaittad  or  prarea  it  aast  ho 
eoaesdad  that  if  this  aatiaa  was  aot  eaaaoiood  within  fiTO  Taaza  of 
the  date  of  purehaao  Of  the  hoad*  aader  tha  law  of  thia  atatat  it  wao 
harrad  by  tha  statute  of  lialt&tloaa*  Qm  data  of  purohaao  of  tte 
hoad  waa  tha  siagle  ulbiaate  fact  ta  ha  deteraiaad* 

Flaiatiff t  tha  aaly  witaaaa  ia  har  owa  hahaXf*  prodaood 


.  „    ;  -V*  ;(    .■r^\v  -V^-:!      s«"-      :;/"'■  hr- :   t  ^  ».     f?-'^         ;-''j  P.   '      I't  Ml 

../■i':t^«  ft*0  ^£l  m>*.>.  **«at  fmi.Ji«tt.t»-'?.>  «ttJifiR.Jt^X«i  a  a  feXc^s  fee©*  tiili  fen* 

feci:-  .■>a« 

^J    ttotf  o.rl^    i-  .  'lfiAfefJ*>«>■■i 


^v*  vr\ 


■A 


;.r." 


110  doeiUMatary  arldwM*  as  to  har  piur«lui«e  of  tM  ||pife0  Pairk  ¥«itf 
iB  1929  •   tlM  aiBitU^I  %hm   purohas*  tf  a  |eoo  Wal  tf  th«  i(]rd« 
Park  !••«•  SdTsabar  S8»  1927*  aaA  i«ctifl«d  tlut  siiksaqiMalJur  ;.lui% 
band  «»•  piit  ay  as  oollat«ral  vith  othnr  boada  t«  ••o«r«  a  loan  of 
latOOO  aada  by  ber  froa  tha  bank.    h«  then  tentlflod  that  at  aoaa 
ladaflalta  tiaa  Im  X929  ate  ywrehaaa^  anothar  $S00  bond  af  thm  i^a 
Park  iaaaa  fra«  Kr*  nianlap«  aaXaa  Muiaf«r  of  tha  raal  «Bta%a  loan 
dafartaoat  of  tha  bank*  with  whoa  aha  had  traaaaotad  har  bualaoaa 
at  tha  bank  orar  a  pariod  of  aoToral  jaara .  Sho  alao  taatif lod  that 
at  tho  tlBo  of  hor  parportod  parohaao  of  tha  ^jrdo  Park  |900  bond  la 
1999  har  |2«ooo  loaa  iMd  aaithor  Matarad  mt  haaa  paid*  aad  that 
tho  9r4o  Park  $»00  boai  adalttadljr  parahaaad  hy  hor  loraaMr  28 « 
X927t  aad  whioh  was  hold  h/  tho  baak  aa  oollatoral  for  har  loan* 
had  BOt  baan  rotaraod  to  hor  at  that  ti»o«  Althoagh  aho  taatif  lad 
that  tharoaftor  aha  paid  hor  $2*000  loaa  at  tha  haQkt  •oA  DuaXap 
taatiflad  tht&t  vhea  aha  did  ao  all  of  tha  boaia  hold  by  tha  bank  ao 
oollataral  for  tha  loaa«  iaeladiag  tha  Sgrde  Park  $000  lioad  yja^ 
•haaod  by  har  la  1927»  wora  rataraod  to  hor*  aho  offorad  ao  sat la* 
faetory  oxplaaatloa  of  hor  altiaato  dlapoaitloa  of  that  bond* 

Daalapt  the  oaly  wltaaaa  for  dafaadaat*  tostlflod  poaltlToly 
that  ho  aold  ao  bead  of  tha  ^yda  Park  laaao  to  plalatlff  la  19299  aal» 
aftor  auuiy  toohaloal  objeetleaa  had  boaa  ralaadt  ho  was  permit  tod  to 
atata  that  tha  Byda  Park  bond  aold  by  bla  to  plalatlff  V07«Pib«f  29* 
1927«  bora  aerial  aaiftor  ISO*  Plalatlff  depoaited  with  def eadaat 
Xsroh  3»  1932»  tha  4yda  Park  b«al  vhleh  ahe  olalao  to  ha?o  parohAood 
at  ooao  ladftflalta  tlao  la  1929,  and  it  ic  aigaifioaat  that  tho 
oortiflo&to  of  depoait  for  that  boad  latroduead  la  eTldenee  bare  tha 
oorial  naalier  180 . 

Plalatlff  taatiflad  that  vhaaoTor  aho  parehRood  a  b«iA 
froa  the  baak  tharo  tvao  dellTored  to  har  along  with  tho  hoad  par- 


•e- 


bc»4  iirfi'-.  tk^'^  <rif4  ^a  *i.-im9'im  tsuA  ^  vm  •9jnL»&lT0  xt»i»eim%tik  «a 

umQi  min^m*  JLu<  'i'^^i&at  »».X^h  ^xijtlmfii  •r&S^  smtt  9U'i9i  aitjH 

99%p.l&»4  %pti  i>ij>»»..^;^(^«'*,t  hjBff,  «>«[«  miat«  iJ^i-s  <,.aUM»«f  :-^«[#  t*  iamaitiuiitb 

Mi   feftOtf  on?;-:'  :^r/r-    cf^.v-'    *r::?    lt.o  »ia„*?it«»iif«   fe«  ir  tg^-ftliq  tmA   1o  tsiili   •d*   #« 

'i:)'<i^   &Av    '^i^fUitiBX    nfija^l  xftii    'i^t   X^\e4aj.X«o 
«e4  Ht^NltiPOV   Itilftjj  :.(,(   bX9«    $}«»rf  Hint   tiHX^    ftfi/   J»ri4    ft^#t« 

to««it«^mq  »Ytttf  o:  i««tAX!>  ^it^  ^«iiiv>'  smon  %u*i  ^hy^  »di  ^Sitil  ^i  dt»%'A 

«!.X  'l^cfiWsfn   I«^f-»'^«!' 

;.:n'.t.'<i     -^     v"»  ;•:  ;nw  «.*'«%,     5»..iv;      '.7- ?■.»•■,  ;.■»■■       i  *-.<a«  '  - 


SJi    ^Sit^tj    a«.v     iu    ibX#4i    -iiii:; 
•■jr4«Sl    *«»«?  W®«^   Sslf';'; 


•has«d  A  •aI««  laT*ie«  alMwUlg  |k»  4  •tails  9t  %3f  trma»aetl«i» 
AMOnni  of  tlM  lN»d«  dcserlptittt  tr  nant  af  1«mmi«  SMrlal  mofttr 
•f  lMa<*  vta,       SiM  testified   tlMt  It  tlui  tiM  of  Um    trial  sIm 
did  a«t  hare  a  salae  Inraioe  •£  Imt  all«ca<  yuraliaea  af  tba  l^a 

Park  ^ead   la  1929  aox  of  hor  19£7  puro)ia«««     TIm  trial  aOTurt 
iaprraparl/  aari  •rraaco^talj  r*fii«ad  ta  yerait  d«f«iid?<i«t*a  eatasal 
t»  erasB-sxaaittc  har  a*  ta  trhathar  a  sales  invaies  froa  d«faiidaat*s 
f  11(10  of  tha  1927  purohaaat  which  ^9T»  tka  serial  and^er  1S0»  vaa 
sither  tha  arlglnal  sr  u  oapy  of  the  iaraiee  r^eeired  hjr  her  Rt  tte 
tiae  af  her  1927  parehase*     If  she  aaswered   la  the  affir»>tlTe»  tlM 
aeeessity  far  prelladaarjr  9^9^^  '^a  a  fatmA^.tlaa  for  tha  adMieeiaa  ia 
•videaaa  of  this  laveiee  would  have  haen  ahriatoA*     The  aalas 
aajBoraadua  of  tha  19S7  parohaaa,  ^hiah  Dmlay  testlflad  was  aado  ia 
hio  haadwritiac  at  the  tiae  of  that  parohaea*  and  whioh  shewed   tha 
•erial  auahar  of  tha  Mjrdm  i»ark  bead  purehaead  hjr  plalatiff  nt  that 
ti»8  to  he  150*   ;ias  aot  psraitte(^  hy  tha  daaxt   to  he  used  hjr    laalap^ 
oTea  to  refraah  hia  recelleetlea* 

It  is  a  aall  eatahllahad  prinolpal  of  law  that  aeeMraiida 
and  aatrios  aade  at  or  ahamt  the  tlae  of  a  tyaaaaetloa  to  whleh  thej 
relate  I  ia  the   rsgalar  aad  ueoal  aattrse  of  htMlneea*  aai  of  tha 
oiq^oyaeat  aad  (Suty  of  the  paxsaa  idM  aade  thMi»  shaald  he  recstrai 
ia  eTi4eaee  as  part  of  tte  pn  jQUSifift* 

Befoadaat  was  deaiod   the  right  ta  preaeat  proper  pr«liainarx 
proof  as  a  foaadttiea  far  the  latroduotlea  la  «Tid^ftee  of  the  «alaa 
iaroiee  or  eopy  ol   bium  bearlag  on  the  1927  transaetiaat  and  af 
:<aalap*a  sales  BoaaraadwB  af  soae.     A  oarefal  asaaiaatioa  ef  tha 
xm9994  oaaviaaaa  as  that  bath  of  defaadaat*s  exhihits  whieh  w«ra 
axcladad  ware  aaterial  aad  eoaqpataat  aa  ewideaea  heaxiag  oa  the  data 
•f  purehaaa* 

It  appeared  that  i'aalap  pereoaally  wrote  the  ealaa 


«»(iGiK4[  Xal^o«i  «Atf«>Ai  lo  «uKa«  'W  flNilv<tt%-»s9ti  t£<«otf  a«l^  ^0  tma«mM 
..■-:*    <      Tt.i'3fli*;X;   ^  !:^««lid.*?.«!-^   S«ta4  .«%«^    fei^'^S?    '••iii'    '-«   t»*«ua  I^i-xao 


•3* 

■•■•xaadiui  had   fcluni  1m  •«p«rTi»«tf  th«  fr*fi%r-ili*Jt  9t  xht  •»!•• 
iAT«lct  9f  tluit  ixaaanotloa  froa  hit  ealea  auMHruiiwi*     TIm 
^aaijMBS  tf   tkis  fV«ai   e«Ka9rol«l  ••vntry  la  ir«JMa«t«d  •>  r«9«rts 
kept  la  ih*  uii«(UL  oi«urft«  •£  1»ttsln«s«  uUl  rtuolMd  fvr  bj  a  ««ip«r« 
Tlftlag  off  iaer*  »aA  vuch  reeerAs  Miglit  %•  be  e»ap«%«Bt  •t14ui«« 
in  a  eouxt  •£  JueuU«.      ( Pe^ply  ▼.   ^aalli   Sit  III.  437»  477* ) 
If  the  boBA  la  eeatreirexejr  wes  pttroht^eed  la  1927  title   netlen  Is 
barreA  bjr  tlie  eteUtte  ef  llaiiatlaaa.     if  it  wae  parebnead  la 
l»8ft  it  Is  aat. 

la  refereaee  te  the  dtite  ef  purchcee  ef  the  bend  the 
etatenents  ef  the  vitaeasae  «ere  abeelately  Irreeaao liable*  ant 
to  establish  a  preyaaderaaee  eirozy  itea  af  oYldeaea  fairly  tendiag 
te  «eT  eber^te  either  of  theei  «ae  aaxe  ox  leee  aaterlal* 

It  ajppeaxed    that  there  wab  oal/  ene  Hj!rd«  Park  ieeae  ef 
bonds.     The  bead  plaintiff  ol&iand   to  hnYc  pttrehased  la  lf29»  «b4 
vhleh  she  deposited  with  the  baak  hareh  a»  1932*  bare  serial 
auab^r  16U«       ;>taiaap  tec&iflsd   that  the   ooad  he  sold  plaintiff  la 
1U27»   and  whleh  she  &daitted  purohaslBg*  bora  the  serial  nuidber 
150«     Daalap's  sales  aeiMraadaa  ef  the  1927  parehaae  aai  the 
sales  lava  Ice  aade  froi  lt»  which  both  bare  the  serial  miaiber  ISCy 
were  strM^dy  eerroberatiTe»  if  xiet  coacluslTe  af   the  date  af  sala» 
aad  ve  are  of  the  epiaiea  that  it  \«ss  highly  prejudielal  to  d«feaiiaat 
1.0  exolude  t^ea* 

Satisfied  that  defeadaat  was  lag^aperlj  r«Btrleie4  la  the 
eaaaiaatlaa  af  the  witaetisee  aai  that  the  trial  court  erred  la  ita 
mliairs  aa  the  daeaaantarjr  evideaae  offered  by  defeadaat »   «»e  are  af 
the  opinion  that  the  eaAs  of  Ja@tlee  will  be  beet  serred  by  a  retrial 
of  this  e&uoa* 

Twt  the  reaaeaa  ladiaatad  the  Jadgaent  of   the  Ibmloipal 
eaart  ie  rerersed   aad   the  oaaee  raaand ad • 
Oridley,  P«  J,,  «Atf  Beaalaa*  J.,  eoaaar* 


«4* 

,,  \-Khiftin  tnJkt*^  mii  em^  ii^&>f  £i»Jh8«  ^H  mo-il  9%jm  ^ai^^ai  ainlMtt 

^.tt  »A  t>^ntf  itim-i  lAlti    tf!»  ^<:;rJ5'  »t-  m^t^j  «»4j  %«  wil4/«l«a»s 


•  ' 
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; 


Sttattt  of  Lleble  Cohen,  deoehaed,' 


WRIT  M^  1  IROa  TO 


SVPERJIDR  COURT 


COOK  OOUMTT. 
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(Plaintiff)  Defendant  in  Error, 
▼. 
SAtfUEL  H.  SHATKIN  and  OAVID  I.  STOliE, 
(Defendants)  Plaintiffs  In  Error* 

Opinion  filed  Oct.  2i,   1934 
UR.  PRESIDING  JUaTICE  HEBEL  DELIVERED  THE  OPIMIOM  OF  THE  COURT, 

This  Is  a  writ  of  error  In  this  court  to  review  the 
judgment  entered  In  the  Superior  Court  of  Cook  County  in  the  case 
of  Itandel  Cohen,  administrator  of  the  estate  of  Lleble  Cohen,  deceased 
T*  Samuel  H.Shajkin  and  David  I.  Stone,  defendants,  which  was  brought 
to  recover  damages  for  personal  Injuries  that  resulted  In  the  death 
of  Lleble  Cohen,   The  oase  was  tried  before  the  court  with  a  jury, 
aad  a  verdict  was  returned  finding  the  defendants  guilty  and  assessing 
the  damages  at  $10,000,  and  upon  this  verdict  the  court  entered 
judgment . 

This  record  is  here  upon  a  writ  of  error  upon  the  applic- 
ation of  Samuel  H,  Shaykln,  defendant,  which  was  not  joined  In  by 
the  co-defendant  David  I.  Stone. 

The  amended  declaration  alleges.  In  substance, that  on 
the  25th  day  of  December,  1938,  the  defendant  Stone,  owned  an  auto- 
mobile In  which  plaintiff's  Intestate  was  riding  as  a  guest  and 
which  was  being  driven  in  an  easterly  direction  on  West  Roosevelt 
{load  in  Cicero,  Illinois,  and  that  plaintiff's  Intestate  was  at  all 
times  in  the  exercise  of  due  oare  for  her  own  safety;  that  defendant 
Shaylcin  was  driving  his  automobile  in  a  westerly  direction,  both 
cars  being  driven  on  West  Roosevelt  Road  at  the  time  and  plac*  when 
the  accident  occurred;  that  both  the  defendants  drove  their  respective 
automobiles  so  carelessly,  negligently  and  improperly  and  at  such  an 
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•zo«8aiTe  rate  of  speed  th^^t  they  oollided  by  reaaon  of  the  ooablning 
and  oonourrlng  negligence  of  the  defendants,  and  thereby  plaintiff** 
Intestate  was  killed;  thiat  Uandel  Oohen,  the  husband  of  the  deceased, 
and  DaTid  Cohen,  H.  S.  O^ea  and  Bernard  J*  Oohen,  eons,  are  next  of 
kin. 

The  facta  in  substance  are  these:  The  automobile  of  the 
defendant  Stone  was  l»eing  driven  east  on  Rooaeytelt  Hoad  near  the 
Interaeotion  of  54th  Avenue,  by  one  Levitsky,  who  waa  requested  to 
drive  it  by  defendant  Stone,  The  defendant,  Shaykin,  was  driving  his 
automobile  west  on  Roosevelt  Hoad  at  the  same  time*  One  of  them  went 
to  the  left  of  the  center  of  the  road  and  oollided  with  the  other,  and 
in  the  collision  Liebie  Cohen  was  killed* 

On  the  35th  day  of  December,  19S8,  when  the  accident 
occurred,  iiandel  Cohen  and  his  wife  visited  David  H,  Stone,  the  defend- 
ant, who  was  the  brother-in-law  of  Handel  Cohen.  Between  7  and  7j50 
P*  M«  they  left  the  home  of  Stone  in  Stone's  oar,  and  were  driven  by 
one  Lcvitaky,  a  young  man  that  worked  for  the  oonoem  by  which  Stone 
was  employed.  He  was  not  a  chauffeur  and  he  did  not  appear  as  a  witnesi 
in  the  case  at  the  ti#«  of  the  triaJL.  Liebie  Cohen,  the  plaintiff's 
intestate  was  the  sister  of  David  I,  Stone.  The  Stone  automobile  was 
a  Chevrolet  and  in  the  oar  at  the  time  were  Levitsky,  the  driver, 
Mandel  Cohen  and  Liebie  Cohen,  plaintiff  a  intestate,  Mrs.  Stone  and 
a  child.  Mandel  Cohen  w^s  in  the  seat  with  the  driver.  As  we  have 
already  stated,  the  Stone  oar  was  being  driven  east  on  Rooeevelt 
Roadg  and  according  to  Mandel  COhen,  the  only  witness  for  the  plain- 
tiff, the  Stone  car  was  being  driven  with  the  left  wheels  to  the 
north  of  iStho  north  rail  of  the  eastbound  tracks.  Mandel  Cohen  testi- 
fied that  he  saw  a  large  car  with  bri^t  lights  coming  west  and  then 
there  was  a  crash.   There  is  also  evidence  that  Samuel  H.  Shaykin, 
tho  defendant,  was  driving  his  Studebaker  car  west  on  Roosevelt  Road 
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and  to  the  north  of  the  street  oar  traoks* 

The  oocupants  of  the  oar  at  the  time  of  the  aooident  were 
SaJBuel  H.  Shaykin  and  his  wife,  Morris  Shafkln  his  son,  and  Ruth 
Block.  Upon  the  facts  as  to  jtist  how  the  oolllslon  took  plaes^  there 
Is  a  conflict  In  the  evidence.  If  the  Jury  believed  the  story  of 
the  defendant  3haykln,  they  were  justified  In  finding  the  defendant 
Stone  guilty;  If  they  believed  the  evidence  offered  by  defendant 
Stone,  then  the  accident  occurred  through  the  negligent  driving  of 
the  oar  by  Shaykin*  From  the  evidence  offered  by  the  parties,  the 
jury  returned  a  verdict  finding  both  of  the  defendants  guilty  and 
assessing  damages* 

The  defendant  Samoift  H.  Shaykin,  contends  th^t  the  evidence 
don  not  support  the  verdlot  as  to  both  of  the  defendants  In  this 
case^  and  In  support  of  his  position  points  to  the  argument  of 
plaintiff's  counsel  to  the  jury,  which  in  substance  is  that  only 
one  of  the  defendants  is  liable,  and  argues  that  by  the  plaintiff* s 
admission  the  judgment  entered  by  the  court  as  to  both  of  the 
defendants  Is  erroneous*  The  plaintiff  answers  this  contention  by 
citing  Section  92,  par;  230  Ohap*  110,  of  the  Oivll  Practice  Act, 
Cahlll»s  Revised  Statutes  (1933)  which  is  now  the  law  and  Is  con- 
trolling upon  questions  of  procedure.  In  these  words:  and  that  ths 
oourt  on  appeal  has  the  jurisdiction  and  may 

"Give  any  judgment,  and  make  any  order  which  ought  to 
have  been  given  or  made,  and  inake  such  other  (and  further 
orders  and  grant  such  relief,  including  n  remandment,  a 
partial  reversal,  the  order  of  a  partial  new  trial,  the 
entry  of  a  remittitur,  or  the  issuance  of  execution,  as 
the  case  may  require*" 

In  the  consideration  of  the  quoted  portion  of  the  Olvll 

Practice  Act,  this  court  is  inclined  to  the  view  that  it  never  was 

the  intention  of  the  legislature  in  the  passage  of  the  section  in 

question  that  the  appellate  oourt  oould  usurp  the  function  of  a  jury 
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and  frott  the  reoord  detcTmlne  the  guilt  of  the  parties  to  the  action. 
Plaintiff**  aotion  ie  against  two  defendants,  and  the  court  is 
asked  to  funotion  beoRuse  of  this  section  93  of  the  CItII  Practice 
Act,  and  enter  an  ordez  and  grant  relief  by  the  entry  of  a  proper 
judgment.  The  evident  Intent  of  this  act  is  to  prerent  the  rereraal 
of  the  judgment  upon  technioalkties.  Still  it  was  neyer  contemplated 
that  the  appellate  court  on  appeal  may  aot  as  s  trier  of  facte*  If 
so,  this  court  would  be  obliged  to  aot  as  a  jury,  and  try  the  issues 
in  each  case  and  enter  judgment,  notwithstanding  the  witnesses  did 
not  appear  before  the  court  and  their  credibility  could  not  be  tested 
by  the  rules  of  law  that  gorem  the  action  of  a  jury*  The  question 
then  addresses  itself  to  this  court;  Old  the  admission  of  the  plain- 
tiff aaade  before  the  court  and  jury  bind  the  plaintiff  so  that  he 
could  by  that  aot  waive  the  right  to  contend  that  the  judgment  against 
the  two  defendants  was  a  proper  one?  The  plaintiff  argues  with  sob* 
force  in  support  of  his  position  that  Shaykin,  being  the  only  plain- 
tiff in  error,  must  assign  and  present  to  this  court  reversible  error 
•uoh  as  to  entitle  the  defendant  to  have  the  judgownt  reversed  as  to 
himself;  that  it  is  no  oenoern  of  Shaykin  whether  or  not  the  evidence 
supports  the  verdiot  as  to  both  defendants,  and  then  proceeds  to 
point  to  the  evidence  that  the  jury  w^s  justified  in  finding  Shaykin 
giiilty,  together  with  his  co-defendant,  who  ie  not  here  in  this  court 
to  complain* 

This  court  is  not  prepared  to  s-^y  that  the  evidence  in  the 
reoord  does  not  indicate  negligence  in  the  operation  of  the  Shaykin 
car.  Therefore,  was  it  reversible  error  to  enter  judgment  upon  the 
verdict  of  the  jury  against  the  defendants?  There  is  evidence 
indicating  negligent  operation  by  Shaykin  of  his  automobile  at  the 
time  and  place  in  question.   In  trying  to  avoid  a  hole  in  the  pavement 
he  turned  to  the  center  of  the  road,  and  as  a  result  of  the  collision 
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plaintiff**  intestate  dlad  froa  the  Injuries  sustained. 

Assuaing  tbat  only  one  of  the  defendants  was  guilty  of 
negligent  operation  of  the  oar^  and  that  the  yerdiot  of  the  juzy  was 
based  upon  the  negligence  of  Shaykln,  could  this  defendant  take 
adTantage  of  the  failure  of  the  evidence  to  establish  the  gbilt 
of  the  oo-defendant  3toneT  We  believe  not*  Stone  did  not  join 
with  his  oo-defendant «  and  is  not  before  this  oourt  laaking  a  complaint 
regarding  the  reoord*  Shaykin  is  the  only  person  complaining  of  the 
action  of  the  trial  oourt  in  the  entry  of  the  jiidgment,  and  the 
ge&tral  rule  is  that  the  defendant  who  is  the  only  party  proaeouting 
the  writ  of  error  is  only  concerned  whether  the  evidence  supports 
the  verdict  against  him.  Mever  v,  Surkin.  262  111.  App,  83* 

The  evidence  indicates  that  the  defendants  in  the  operation 
of  their  rAspeotive  automobiles,  when  passing  each  other  in  opposite 
direotiona  on  cloosevelt  Road  in  Chicago,  on  the  night  in  question, 
were  running  their  automobiles  on  the  street  oar  tracks,  and  althou^ 
there  is  a  conflict  in  the  evidence  as  to  what  the  position  of  the 
oars  was  before  and  at  the  time  of  the  oollision,  the  jury  oould 
rAasonably  find  that  the  defendants  were  guilty  of  the  negligent 
operation  of  their  oars  so  close  to  eaoh  other  that  they  collided  and 
caused  the  injury  to  the  plaintiff* s  intestate.   Such  operation  of 
the  automobile  being  contemporaneous  and  continuous,  the  defendants 
are  liable,  and  although  one  or  the  other  might  have  prevented  the 
injury,  they  together  caused. it,  Springfield  Qonsolidated  Rv.  Oo.  v. 
Puntenney.  101  111.  App.  95, 

One  of  th«  questions  raised  by  the  defendant  is  that  the 
declaration  failed  to  allege  that  the  heirs  were  in  the  exeroise  of 
oare  for  the  safety  of  the  plaintiff's  intestate  at  and  before  the 
tt«t  of  the  oollision.  The  fact  is  that  the  amended  declaration 
contains  this  allegatitm: 
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"And  the  plaintiff  avere,  that  the  death  of  his  said 
intestate  was  caused  by  the  neglli^enoe  of  the  said 
defendants  and  without  any  negligence  upon  the  part  cf 
plaintiff's  Intestate  or  any  of  her  heirs  at  law  and 
next  of  kin*" 

This  allegation  was  also  contained  in  somewhat  the  same  langusige  1a 

the  original  declaration.  The  alleg->tions  to  which  we  have  referred 

completely  dispose  of  defendant's  question* 

One  of  the  instructions  given  for  the  plaintiff  by  the 
court  is  questioned*  We  have  examined  the  language  of  the  instruotionf 
and  it  is  our  opinion  th^t  the  giving  of  this  instruction  wss  fully 
Justified  by  the  facts* 

Upon  the  question  of  excessive  damages^  we  are  unable  to 
agree  that«  although  fifty- five  years  of  age,  the  life  of  the  deeeased 
was  of  very  little  value.  Her  expectancy  of  life  according  to  the 
life  tables  is  18.35  years*  There  is  evidence  that  Mandel  Cohen* 
husband  of  the  deceased*  was  fifty-seven  years  of  age  at  the  time  of 
the  death  of  his  wife;  that  there  were  living  at  the  time  she  died 
three  sons*  David  Cohen*  thirty-seven  years  of  age*  married  and  not 
living  at  home*  Harry  8**  thirty-fotir  years  of  age,  and  Bernard  G.* 
the  youngest*  were  \inmarrled  and  living  with  their  parents  at  3939 
Gladys  Avenue*  OhioagOf  Mrs*  Cohen  was  a  healthy  woman  and  was  keeping 
house  for  her  family*  and  doing  the  work  necessary  to  maintain  the 
home*  with  the  assistance  of  a  woman  who  did  the  laundry  work* 

The  Supreme  Court  in  the  oase  of  MoFarlane  v.  Chicago 

Oitv  Ry*  Co.*  388  111*  476,  clearly  expressed  what  may  reasonably 

be  expected  by  the  next  of  kin  from  the  contlnuajace  of  the  life 

of  the  deceased*  and  said: 

"In  every  action  of  this  character  'the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  oompens^ttlon  with 
reference  to  the  pecuniary  injuries  resulting  from  such  death,* 
(Kurd's  Stat,  Chap.  70  sec.  2.)   There  Is  no  rule  by  which 
the  pecuniary  loss  can  be  exactly  determined,  and  the  jury 
must  therefore  calculate  the  damages  with  reference  to  a 
reasonable  expectation  of  benefit  from  the  continuance  of  the 
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life*  These  ohildrexi  might  reasonably  expect  in  oany  ways 
to  derive  pecuniary  benefit  from  the  continued  life  of  the 
intestate.   It  la  not  required  that  the  evidence  shall 
afford  data  from  which  the  extent  of  t  e  pecuniary  loss  can 
be  ascertained  with  certainty.  Clearly,  one  of  the  elements 
of  pecuniary  loss  is  ths  personal  servioe  of  deceased." 

The  record  does  not  disclose  that  the  jury  was  influenced 
by  passion  or  prejudioe  in  fixing  the  amount  of  the  verdict  at 
$10,000,  and  it  is  sustained  by  the  evidence. 

Jud^ent  will  be  affirmed. 

JtrDGtfENT  AFFIRICSD. 
KALL  AMD  WIX.30M,  JJ.  OOfiOtm, 
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MR,  PRESIDIBG  JUSTICE  HEBKL  nZLUmSD   THE  OPIHIOK  OF  THE  COURT. 

This  la  an  appeal  by  the  defendant  tTom   a  judgment  for 
tSfSOO*  entered  in  the  Superior  Court  of  Cook  County,  in  an  aotion 
brought  under  an  aot  entitled  "Injuries  (to  the  person),"  Ch.  70, 
0ahill»8  111.  Rev.  Stats.,  by  the  plaintiff  as  Administrator  of  the 
Estate  of  Eatherine  Mason,  Oeoeased,  against  the  defendant  for 
wrongfully  causing  the  death  of  Er^therine  iiason,  as  the  result  of  a 
collision  between  the  automobile  driven  by  the  plaintiff,  in  which 
Katherine  Mason  was  a  passenger,  and  the  automobile  driven  by  the 
defendant. 

There  vas  a  trial  before  the  oourt  with  a  jury,  and  upon 
a  verdict  finding  the  defendant  guilty  and  assessing  damages,  the 
above  judgment  was  entered. 

The  declaration  contains  four  coiints.   The  first  three 
counts  allege,  in  substance,  that  on  the  29th  day  of  October,  1931, 
plaintiff's  intestate  was  riding  in  a  certain  automobile  at  or  near 
the  intersection  of  Western  Boulevard  and  47tli  street,  both  being 
public  highways  within  the  corporate  limits  of  the  City  of  Chicago, 
in  the  County  of  Cook,  and  State  of  Illinois;  that  at  the  time  of 
the  accident,  intestate  was  in  the  exercise  of  due  care,  and  thait  the 
defendant  was  in  possession  of  and  operating  a  certain  automobile 
upon  Western  Boulevard  in  such  a  careless  and  negligent  manner  that 
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th.0   sam*  wa«  oaused  to  run  Into  th«  automobile  in  whioh  the  plain- 
tiff *s  intestate  was  riding,  and  as  a  result  of  the  oarelessness  auad 
negligence  of  the  defendant,  plaintiff* s  intestate  was  thrown 
violently  against  the  automobile,  and  sustainsd  fatal  injuries,  by 
reason  whereof  she  died  on  Ootober  31,  1931. 

Then  follows  the  averment  that  the  intestate  left  surviving 
her  heirs  at  law  and  next  of  kin. 

The  fourth  oount  alleges  willful,  wanton  and  malicious 
operation  of  the  automobile  by  the  defendant.  This  count  was 
withdrawn  by  the  plaintiff. 

The  defendant  filed  a  plea  of  the  general  issue,  and  a 
special  plea  of  non-ownership  and  control  of  the  automobile  in 
question* 

The  facts  are,  in  substance,  that  the  collision  occurred  at 
the  intersection  of  western  Boulevard  and  47th  street  between  the 
automobiles  of  the  plaintiff  and  the  defendant  on  October  29,  1931, 
when  plaintiff  was  driving  north  in  the  center  lane  of  the  northbound 
drive  on  Western  Boulevard  and  making  a  left  turn  in  the  intersection 
at  47th  street  and  across  the  southbound  drive  on  Western  Boulevard 
upon  which  the  defendant  wss  approaching  the  intersection  from  the 
north  on  plaintiff's  right.  Plaintiff  was  driving  his  own  car,  and 
his  mother,  Katherlne  Mason,  was  a  pisst&ger. 

There  Is  conflict  in  the  evidence  as  to  how  the  collision 
occurred,  and  it  is  important  that  this  court  pass  upon  the  question 
of  negligence  of  the  defendant,  or  contributory  negligence  of  the 
plaintiff,  but  for  the  re^ison  that  we  have  determined  to  reverse 
the  judgment  and  remand  the  cause  upon  other  grounds,  it  will  not  be 
necessary  to  pass  upon  the  facts  on  the  questions  raised. 

The  defendant  maintains  that  the  Injuries  Act*  under 
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which  this  action  was  brought,  gives  no  right  of  action  for  a  death 

ooourring  outside  of  the  State,  and  tha,t  the  evidence  does  not  show 

that  the  accident  happened  in  this  State*  He  calls  the  Court's 

attention  to  the  case  of  Host  v,  Nohle  &  Oo. .  316  111*  357,  among 

other  oases,  as  being  decisive  upon  this  question*  The  court  said: 

"The  first  contention  of  the  plaintiff  in  error  is  that 
the  evidence  does  not  show  that  the  factory  where  the  deceased 
was  employed  was  in  Chicago  or  in  the  State  of  Illinois.  The 
declaration  alleged  that  it  was  situated  in  0hicag9,  Illinois, 
and  this  was  a  material  averment,  for  the  statute  gives  no 
right  of  action  for  a  death  from  a  wrongful  act  eoourring 
out  of  the  State.   (Walj,  v.  Chesapeake  and  Ohio  RgAlyay  Go# 
290  111.  227.)  It  was  therefore  necessary  to  prove  the 
allegation.  The  testimony  shows  that  the  factory  was  at 
Fifty-ninth  and  Wallace  streets,  but  there  is  no  direct 
evidence  that  it  was  in  Chicago  or  in  Illinois.  We  cannot 
take  judicial  notice  that  fifty-ninth  and  allaoe  streets  is 
in  Chicago.  The  defendant  in  error  insists  that  there  is 
evidence  from  which  it  may  be  fairly  inferred  that  the 
factory  was  situated  in  Chicago,  but  it  is  unnecessary  to 
determine  this  question,  for  since  the  judgment  must  be 
reversed,  on  a  new  trial  the  fact  as  to  the  situation  of  the 
factory  can  be  fiilly  shown» 

It  was  necessary  to  allege  in  the  declaration  that  the 
accident  occurred  in  the  State  of  Illinois,  which  is  an  essential 
element  In  the  statement  of  a  cause  of  action,  and  the  omission  to 
allege  such  material  averment  would  not  have  been  cured  by  verdict ♦ 
Hart ray  v.  Chicago  Hys.  Co..  290  111.  85,  Wall  v.  0.  &   0.  Ry.  Co.. 
290  111.  227-230*   It  woxild  appear  from  the  authorities  quoted  that 
failure  of  the  plaintiff  in  this  case  to  prove  the  accident  happened 
in  Illinois,  although  averred  in  the  declaration,  would  not  sustain 
the  verdict  of  the  jury. 

The  plaintiff's  answer  to  this  question  is,  that  while  no 
witness  testified  in  so  many  words  that  47th  street  and  Western  Boule- 
vard were  highways  in  the  City  of  Chicago,  County  of  Cook,  and  State 
of  Illinois,  there  was  sufficient  evidence  from  which  the  jury  could 
reasonably  infer  that  the  streets  in  question  where  the  accident 
occurred  were  public  highways  in  the  State  of  Illinois. 

fe  observe  from  an  examination  of  the  Oovurt's  opinion 
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In  the  case  of  3x>ai   v.  Noble  &   Oo«.  suora.  th-t  the  court  did  not 
pais  directly  upon  the  question  of  whether  it  woxild  be  proper  to 
consider  the  f&ots  and  draw  the  inference  fron  the  evidence  that 
the  accident  in  question  occurred  within  the  ftate  of  Illinois*  Wo 
have«  hov;ever,  examined  tho  record  in  this  case  to  determine  whether 
the  jury  wa  justified  in  drawing  such  an  inference^  and  find  no 
evidence^  except  the  testimony  of  the  doctor  who  treated  the  injured 
person  before  her  death,  thst  he  lived  at  6721  Merrill  arenue, 
Chioago*  None  of  the  witnesses  located  the  place  of  the  accident  as 
being  in  the  State  of  Illinois,  and  from  the  facts,  an  inference 
could  not  be  drawn  by  the  jury  such  as  would  sustain  their  verdict* 

The  Supreme  Court  has  established  the  rule  of  law  quoted 
in  this  opinion,  and  we  are  obliged  to  apply  th'^  rule  and  send  this 
case  baok  for  a  new  trial,  in  order  that  upon  such  retrial  the 
place  of  the  accident  may  be  clearly  established* 

The  fact  is  called  to  our  attention  that  upon  the  trial, 

during  the  examination  of  a  witness,  the  plaintiff,  in  the  presence 

of  the  jury,  made  a  statement  which  would  imply  a  threat,  to  which 

statement  the  Oo\irt*8  attention  was  called.   It  also  appears  that 

during  the  course  of  the  argument  before  the  jury  by  the  attorney 

for  the  defendant,  a  daughter  and  next  of  kin  of  the  deaease4,''cted 

in   a  maimer  apparently  intended  to  show  disgust  with  the  argtuaent 

•f  the  attorney,  by  holding  her  nose  and  waving  her  hand  at  the  jury. 

Such  conduct  is  not  proper,  and  we  will  assume  that  on  a  retrial  of 

the  case  there  will  be  no  recurrence  of  behavior  of  this  character* 

Other  points  are  rasied,  but  we  do  not  believe  it  necessary 
to  consider  thea  at  this  time* 

For  the  reasons  indicated  in  this  opinion,  the  judgment  is 

reversed  and  the  cause  remanded  for  a  new  trial* 

RjgTERSXD  AKO  H£MAI0S8* 
WILSON  and  HALL,  J J*  OOfiCUR* 
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MR.  PRESIOma  JUSTICE  HEB£L  0£LIV£R£0  TH£  Oi'INION  OF  THS  COURT. 
This  suit  was  instituted  by  the  plaintiff  in  the  Circuit 
Court  of  Cook  County,  to  recover  daaages  from  the  defendants  for 
personal  injuries  sustained  on  the  morning  of  September  17,  1930,  by 
reason  of  being  struck  by  the  overhang  of  a  street  oar  platform  as 
it  turned  from  Monterey  street  into  Vinoennes  avenue,  in  Chicago, 
Illinois*  The  case  w^s  submitted  to  a  jury  on  the  counts  contained 
in  the  declaration  and  a  plea  of  the  general  issue,  A  verdiot  was 
returned  in  favor  of  the  plaintiff  assessing  his  damages  at  15,000 • 
Upon  this  verdict  the  trial  oout$   entered  judgment,  end  from  the  judge- 
ment the  defendants  appeal  to  this  court* 

The  first  count  of  the  declaration  alleges  in  substsuce 
that  the  plaintiff  was  lawfully  and  rightfully  along  and  upon 
Monterey  street  at  the  intersection  of  Vinoennes  Avenue;  that  the 
defendants  ere  operating  a  street  oar  on  Monterey  street  at  the 
intersection,  and  did  then  and  there  negligently,  carelessly  and 
impropirly  manage  and  control  the  vehicle,  and  as  e  result  the  street 
oar  collided  with  and  hit  the  person  of  the  plaintiff  and  he  was 
injured* 

The  second  count  alleges  that  the  defendants  «r«  the  owners 
of  and  operated  the  oars  on  the  street  in  question,  and  plaintiff 
having  alighted  from  a  northbound  Vincennes  Avenue  car  at  Monterey 
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street,  where  the  Vinoennee  Avenue  oar  line  terminates,  was  sbout 

to  board  the  street  oar  on  Monterey  street  to  continue  north  on 

Vinoennes  avenue,  using  due  oare  and  oaution  for  his  own  safety,  when 

ths  agents  of  the  defendants  then  and  there  negligently,  cA^relsssly 

and  improperly,  managed,  oontrolled,  drove,  and  operated  said  vehicle, 

and  as  a  resxilt  thereof  the  rear  end  of  the  said  street  oar  struck 

the  plaintlf:  as  the  car  made  the  turn,  and  plaintiff  was  thrown 

to  the  street  and  agaixwt  the  ground,  and  ws  then  and  there  injured. 

The  third  count  differs  from  the  second  oo\mt  in  that  it 
alleges  that  th#  defendants,  through  their  agents,  started  the  oar 
before  the  plaintiff  oould  board  the  same. 

The  fourth  oount  alleges,  in  part,  that  the  defendants 
negligently  operated  the  street  oar,  turned  left  to  go  north  on 
Vinoennes  avenue  without  notioe  to  plaintiff,  and  the  plaintiff  was 
injured* 

From  the  facts  as  they  appear  in  evidence,  the  plaintiff  rode 
north  on  a  Vinoennes  Avenue  oar  to  its  terminus  at  Monterey  street,  and 
upon  alighting  walked  to  the  oar  that  was  on  Monterey  street,  with 
other  pcrsone,  to  a  point  where  the  street  car-faolng  east-  was  standing 
at  its  regular  stopping  place,  and  before  the  plaintiff  oould  board 
the  oar,  it  started  and  made  a  turn  to  go  north  on  Vincennes  Avenue, 
and  the  rear  platform  began  to  swing  as  the  oar  proceeded  around  the 
curve,  and  in  turning,  the  overhang  of  the  oar  was  near  the  curb  of 
the  street,  near  a  news  stand  located  at  the  corner,  and  plaintiff 
was  knocked  down  upon  the  ground  and  injured. 

The  plaintiff  was  67  years  of  age  at  the  time  of  the  accident. 
He  resided  at  11733  Longwood  Drive  for  a  period  of  twelve  years.  He 
was  engaged  in  operating  a  butcher  shop  at  7031  Halsted  street.   In 
order  to  get  to  his  place  of  business  from  his  home,  he  used  what  is 
known  as  the  short  line  car  on  Vinoennes  Avenue  to  Monterfy  street.  At 
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this  point  he  took  the  Monterey  street  oar,  whioh  turned  at  the 
Interseotion  on  Yinoennee  Avenue  to  go  north* 

In  the  disousslon  of  the  cueetlona  raleed  hy  the  parties, 
it  it  well  to  have  in  mind  the  rules  of  law  whioh  govern  acts  both 
of  the  plaintiff  and  the  defendant.   The  Company  is  not  required  to 
aooept  every  person  as  a  passenger  on  its  oars,  but  it  is  the  duty 
of  the  Oompany,  when  a  person  under  proper  oiroumstanoes  presents 
himself  for  the  purpose  of  becoming  a  passenger  of  a  street  car, 
to  give  him  a  reasonable  opportunity  to  safely  board  the  oonveyance. 
In  G&tlinekl  v.  Ohioago  Pity  Ry.  yo».  357  111.  App.  414,  the  court 
said: 

"The  rule  is  well  cxpresged  in  the  opinion  of  the 
Supreme  Court  in  the  case  of  Klinck  v.  Ohicago  Oity  Ry,  Co. 
363  111.  280.   The  oovirt  in  its  opinion  said: 

•While  it  is  neoessary  to  prove  either  an  express  or 
implied  oontraot  of  carriage  between  the  carrier  and  the 
alleged  passenger,  yet  the  act  of  the  carrier  in  stopping 
a  street  o<^r,  or  in  bringing  it  almost  to  a  stop,  at  a 
place  where  it  is  accustomed  to  receive  and  discharge  pass- 
engers, is  an  implied  invitation  to  persons  intending  to 
take  passage  thereon  at  thnt  place  to  board  the  c?r,  and  the 
act  of  any  such  person  attempting  to  board  the  car  is  an 
acceptance  of  the  implied  invitation  and  crestes  the  relation 
of  carrier  and  passenger.   It  is  the  duty  of  those  in  charge 
of  the  car  to  know  whether  or  not  the  implied  invitation  has 
been  accepted,  and  the  carrier  ca  not  escape  liability  by 
showing  that  its  employees  in  charge  of  the  car  did  nttfe  know 
that  the  person  who  has  accepted  the  implied  invitation 
intended  to  board  the  CcT.' 

Defendants  rely  uDon  the  esse  of  Lavander  v.  Chicago 
Oity  Ry,  Co,  296  111.  384,  as  distinguishing  the  rule  anno\in«ed 
in  Klinck  v.  Chicago  Oity  ay.  Co.,  supra,   tie  cannot  say, 
however,  but  that  the  rule  announced  in  the  Klinck  o&se  is 
adhered  to  in  the  Lavander  case.   In  the  latter  case  the 
court  found  that  there  was  a  sharp  conflict  in  the  evidence 
as  to  whether  or  not  the  plaintiff  was  at  the  time  of  the 
accident  a  passenger  and  held  that,  under  such  circumstances, 
it  was  improper  for  the  trial  court  to  instruct  the  jury 
to  the  effect  that  *it  is  the  duty  of  a  street  car  company 
to  use  the  highest  degree  of  care  and  caution  consistent  with 
the  practical  operation  of  its  road  and  the  mode  of  conveyance 
adopted  to  provide  for  the  safety  and  security  of  the  plain- 
tiff «•   No  such  instruction  is  involved  in  the  case  at  bar, 
nor  does  the  plaintiff  take  the  position  th-t  the  defendants 
owed  him  the  highest  degree  of  c^re  consistent  with  the  prac- 
tical operation  of  tne  road,  but  rather  insists  that  the 
defendants  owed  hia  the  duty  of  giving  hia  a  reasonablte  oppor- 
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tunity  to  board  Its  train  and  beooms  a  paaeanger." 

HoweTer,  It  is  not  negligence  per  ee  for  the  aotoraaa  of  a 

street  oar  to  fail  to  stop  at  a  usual  stopping  place  to  receive 

passengers,  and  a  motorman  may  rightfully  assume,  in  rounding  a 

curve,  that  an  adult  person  standing  near  the  track  will  draw  back 

to  avoid  injury,  but  the  question  of  whether  such  person  was 

guilty,  of  contributory  negligence  is  one  of  fact  for  the  Jury 

under  proper  instructions.  lellv  v.  Chicago  City  Ry.  Go«.283  111, 

640,   In  Griewold  v,  Chicago  Rye«  Co.  339  111.  94,  a  somewhat  anale- 

goue  case,  the  court  in  its  opinion  said: 

"It  was  defendants*  duty  to  furnish  a  safe  place  for 
passengers  to  slight  and  to  exercise  proper  care  for 
their  safety  immediately  thereafter.   (Chicago  Terminal 
Tr-i^nsfer  Railroad  Co,  v.  Schmelling,  197  111.  619;  Pennsyl- 
vania Co.  V,  McCaffery,  173  id.  169.)   It  should  be  remembered 
that  when  plaintiff  alighted  froni  the  car  on  the  west  side 
there  was  a  stream  of  automobile  traffic  between  the  safety 
Eone  near  which  she  alighted  and  the  west  curb  of  Halsted 
street.  It  is  argued  that  she  might  by  stepping  forward 
have  auided  the  maximum  swing  of  the  car  outward  in  naking 
the  circle  into  3eventy-ninth  street.  That  would  be  true 
provided  it  appeared  she  would  not  have  moved  into  the  line 
of  the  automobile  traffic*   All  this  was  a  question  of  fact 
for  the  jury,  ^'hile  the  facts  were  different  in  Kelly  v. 
Chicago  City  Railway  Co.  283  111.  640,  from  this  case,  in 
principle  the  rule  of  liability  in  such  cases  as  this  is 
stated. ' 

If  the  comrt  could  say  that  tne  plaintiff,  as  a  matter  of  law, 
was  guilty  of  contributory  negligenoe,  based  upon  the  facts  and 
circumstances  in  the  case,  and  that  no  raticnal  person  would  have 
acted  as  the  injured  person  did  at  the  time  of  the  accident,  then 
it  was  the  duty  of  the  court  to  Instruct  the  Jury  to  find  the  defen- 
dant not  guilty. 

In  the  instant  oase,  however,  there  is  evidence  to  t^e 
effect  that  the  plaintiff  tried  to  board  the  Monterey  street  oar  whk) 
had  stopped  to  receive  passengers;  that  plaintiff  fell  to  the  grounc 
as  a  result  of  the  movement  of  the  car  as  it  reunded  the  curve  to 
proceed  north  of  Vincennes  Avenue,  and  fell  about  six  feet  from 
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whtre  the  news  stand  was  located  at  the  corner,  and  there  is 
evidence  by  a  witness  for  the  plaintiff  that  the  plaintiff  stepped 
on  the  step  of  the  Monterey  oar.   This  is  in  conflict  with  plain- 
tiff's testimony,  but  it  was  a  reasonable  inference  for  the  Jury  to 
draw,  from  the  evidence  that  the  motorman  of  the  Monterey  oar  had 
notice  that  passengers  had  alighted  froi|«  the  short  line  Vinoennes 
Avexme  oar  at  its  terminus  and  at  that  point  were  walking  and  running 
from  that  oar  to  talce  the  Monterey  car.  The  motorman  testified 
that  he  saw  the  short  line  oar  s^op,  and  that  he  saw  people  alight 
and  start  west  to  the  point  where  the  Monterey  car  was  standing. 
The  motorman  also  testified  that  when  he  started  the  Monterey  street 
car  on  the  occasion  of  the  accident  the  front  end  of  the  platform 
swung  a  little  to  the  north,  a&d  the  rear  platform  of  the  car  swung 
a  little  to  the  south,  and  then  the  oar  straightened  out  on 
Vinoennes  Avenue, 

Under  the  faets  as  they  appear.  It  w-s  the  duty  of  the 
defendants,  when  the  plaintiff  presented  himself  for  the  pui^pose  of 
becoming  a  passenger  on  the  street  oar,  to  allow  a  reasonable  oppor- 
tunity for  him  to  safely  board  the  oar.  The  question  as  to  whether 
the  plaintiff  exercised  reasonable  care  for  his  own  safety  at  that 
time  was  one  for  the  jury,  and  it  was  for  the  jury  to  determine  as 
to  whether  the  plaintiff  by  any  act  contributed  to  bring  about  the 
injury  sustained  by  him. 

In  the  opinion  of  the  court,  there  is  sufficient  evidence 
in  this  record,  from  which  the  jury  oould  determine  whether  the 
defendants  negligently,  carelessly  and  improperly  drove  and  operated 
the  street  oar  as  allied  in  the  declaration.  It  is  the  familiar 
rule  that  In  actions  of  negligence  if  there  is  any  evidence  in  the 
reeord  from  which,  standing  alone,  the  jury  may  reasonably  find  that 
a  material  averment  of  the  declaration  has  been  sustained  in  an 
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action  against  the  defendant,  a  motion  auoh  as  appears  In  this 
record  by  the  defendant  at  the  OI0M  of  the  plaintiff's  case,  and 
also  at  the  close  of  all  the  erldenoe.  Is  pvoperly  denied. 

There  was  sufficient  evidence  heard  hy  the  jury  to 
establish  negligence  on  the  part  of  the  defendants  in  the  operation 
of  the  oyr,  but  the  evidence  docs  not  establish  contributory  negli- 
gence of  the  plaintiff  in  the  manner  In  which  he  attempted  to  board 
the  Monterey  street  oar. 

We  are  satisfied  that  the  court  was  Justified  in  overruling 
the  motion  for  a  new  trial  by  the  defendants,  and  in  entering  judg- 
ment on  the  verdict  of  the  jury.   The  judgment,  therefore.  Is  affirmed, 

JUOGilDNT  AFFIRMED. 

WILSOM  MD   HALL,  JJ.  OONOUR. 
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Opinion  filAd  Oct*  2^,   1934 
MR«  PRESIDIUQ  JU3TI0S  HE BEL  DBLIVKRKD  THE  OPIHIOM  OF  THE  COURT. 

The  plaintiff  appe^JLed  from  a  judgment  entered  in  the 
ihmioipal  Court  of  Ohioago  in  favor  of  the  defendant  for  oosts* 
The  plaintiff  instituted  suit  and  filed  a  statement  of  claim,  by 
whioh  the  plaintiff  sought  to  reoover  damages  for  $975*00,  occasioned 
by  the  defendant's  removal  of  an  oil  heating  equipment  from  the 
plaintiff's  houae  located  at  Park  Ridge,  Illinois.   The  burner  was 
installed  in  the  furnace  as  a  part  of  theeQuipment  for  heating  purpose* 

It  further  appears  from  the  plaintiff's  statement  of  claim 
that  the  defendant  on  September  15,  1933,  without  plaintiff's  consent, 
wrongfully  entered  the  dwelling  house  and  wilfully  broke  and  damaged 
the  furnaoe  and  heating  plant,  which  was  a  permanent  fixture  in  s-^id 
dwelling  house,  and  damaged  certain  gas  and  oil  pipes,  and  hot  water 
pipes  and  conductors,  and  forcibly  seized  amd  carried  away  a  oertnin 
oil  burner  and  equipment,  and  the  defendant  converted  the  same  to  its 
own  use* 

The  amount  of  the  damages  set  forth  in  plaintiff's  statement 
of  claim  is  as  hereinabove  stated* 

The  defendant  in  its  affidavit  of  merits  denied  ownership 
by  the  plaintiff  of  the  property,  or  that  the  defendant  on  September 
15,  1932,  by  its  agent,  broke  and  damaged  the  furnaoe  ?nd  heating 
apparatus,  and  denied  that  the  defendant  converted  to  its  own  use 
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a  certain  oil  borncT  and  equipment. 

It  appears  in  the  affidavit  of  merits  aa  a  part  of  the 
defenie  th-^t  J.  Ct.  Brand,  on  June  30,  1930,  was  In  possession  of 
the  prendses,  and  purchased  from  the  defendant  a  certain  automatic 
oil  burner  for  installation  in  said  premises;  th-  t  J,  G,  Brand 
executed  and  delivered  to  the  defendant  his  ins.talljnent  note  for  $167 
and  also  executed  a  sales  contract,  whereby  the  title  to  said  oil 
burner  was  retained  by  the  defendant  until  the  conditions  of  the 
contract  were  performed;  ths.t  after  the  execution  of  the  contract  a 
default  occurred,  and  on  September  15,  1932,  with  the  knowledge  of 
Brand,  the  defendant  repossessed  Itself  of  the  burner  and  equipment. 

Trial  was  had  upon  the  issues*  and  judgment  was  entered 
as  above  stated* 

Th«  evidence  is  to  the  effect  that  the  plaintiff  entered 
into  a  contract  with  J.  G,  Brand  and  wife,  dated  July  34,  1930, 
whereby  the  plaintiff  sold  the  land  and  the  building  thereon,  located 
in  Park  Ridge,  Illinois,  to  Brand  for  the  3\im  of  §13,415,  payable  in 
Installments  and  subject  to  a  mortgage  of  -6,000.   A  payment  of 
^1700»  was  made  by  Brand  on  said  oontr  ct,  and  as  a  part  of  said  pay- 
ment Brand  w  s  allowed  $500  to  pay  for  the  Installation  of  an  oil 
burner  system  in  a  Holland  Furnace  contained  in  the  building.  The 
oil  burner  system  w?^s  furnished  by  the  defendant  upon  the  execution 
b>  Brand  of  a  contract  and  notes,  and  w  s  to  be  Installed  in  the 
premises  known  as  1238  Oortland  Street,  Park  Ridge,  Illinois,   TMs 
contract  was  dated  June  30,  1930,  which  called  for  the  installation 
by  the  defendant  of  a  Laramert  Htomber  0  Oil  Burner,  together  with  equip- 
ment, by  July  10,  1930,  for  the  sum  of  :500,  and  a  note  was  executed 
by  Brand  at  the  time  of  the  execution  of  the  contract  for  $167,  payable 
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in  three  Installuents  of  $55*67,  on  the  10th  of  each  month,  beginning 

on  the  10th  d&y  of  Augost,  1930* 

The  oontraot  alae  provided  that  title  to  the  oil  humer  azul 
equipment  should,  at  the  defendant's  option,  roaain  in  the  seller 
(the  defendaint)  until  the  entire  purchase  price  was  paid  in  cash, 
and  that  the  seller  mlc^ht  waive  "its  option  to  retain  title  without 
notice  by  filing  olaim  for,  or  meohanio's  lien  or  otherwise*** 

The  oil  burner  equipment  was  delivered  on  the  premises  and 
installed  by  the  defendant  by  oonn#otlng  pipes  from  a  l^iOOO  gallon 
fuel  oil  tank  imbedded  in  the  yard  in  front  of  the  house,  through 
the  front  basement  wall,  and  the  pipes  were  attached  to  the  pumping 
apparatus,  which  was  to  be  used  to  pump  oil  from  the  tank  to  the 
burner.  The  oil  burner  equipment  was  enclosed  in  the  Holland  Fumaee 
in  the  basement  of  the  building*  Heat  was  generated  when  the  burner 
was  in  operation  and  oiroulated  up  through  the  furnaoe  and  through  the 
furnace  stacks  to  registers  in  the  various  rooms  on  the  first  and 
second  floors*  The  oil  burner  apparatus  was  ooht rolled  by  a  thermo- 
stat placed  on  the  first  floor  of  the  building  and  connected  by  wires 
strung  through  the  building  to  the  burner  in  the  basement*  The 
thermostatic  control  was  used  to  electrically  operate  the  burner,  and 
was  governed  by  the  temperature  of  the  rooms  as  adjusted  by  the 
oooupant  of  the  dwelling* 

Brand  testified,  in  effect,  that  after  the  oil  burner  was 
installed  and  used  for  some  time,  he  communicated  with  the  defendant 
and  advised  that  he  was  moving,  and  that  he  owed  a  balance  which  he 
could  not  pay}  that  he  requested  the  defendant  to  remove  the  oil  b\imer, 
and  it  was  removed  by  defendant's  superintendent  by  means  of  a  Stillson 
wrench  and  a  screw  driver.  The  \init  was  disconnected  from  the  oil 
supply  pipes  and  the  controls  regulating  the  furnaoe  and  stack,  as 
well  as  the  wires  attached  to  the  thermostat  control* 
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Th*  plaintiff  contends  that  the  oil  burner  formed  a 
part  of  the  original  oonstruotlon  of  the  dwelling  house,  and  vas  %• 
be  used  in  its  operation  to  generate  and  supuly  heat  through  the 
medium  of  the  furnace,  and  as  suoh  was  a  permanent  fixtxxre  attached 
to  the  real  estate  and  could  not  be  detached  from  the  premises  with- 
out the  consent  of  the  person  vested  with  title  to  and  ownership 
of  the  real  estate* 

Plaintiff  "by  the  execution  of  the  cotitraot  of  sale  with 
Brand,  oonsented  to  the  installation  of  the  oil  burner  on  the 
premises  by  Brand,  and  by  the  execution  of  the  contract  be  was 
chargeable  with  the  aots  of  Brandy 

Th«  oil  burner  and  its  equipment  were  installed  by  the 
defendant  upon  the  terms  of  the  contract,  and  the  apparatus  was  in 
operation  in  t  e  building  for  a  period  of  about  two  years,  when  the 
suMi  was  removed* 

There  are  many  decisions  of  courts  of  last  resort  upon  the 

question  of  idien  a  fixture  attached  to  the  reality  loay  be  removed 

by  the  acting  parties.   In  this  state  the  Supreme  Court  established 

the  rule  in  the  case  of  3word  v.  Low.  123  111.  487,  in  these  words: 

"There  seems  to  be  reat  xmanimity  in  the  authorities, 
that  things  personal  in  the^r  nattire  may  retain  their  char- 
acter of  personalty  by  the  express  agreement  of  the  parties, 
althOTigh  attached  to  the  realty  in  such  manner  ^s  that, 
without  such  agreement,  they  '?70uld  lose  that  aharaoter, 
provided  they  are  so  attached  that  they  may  be  removed  with- 
out material  injury  to  the  article  itself,  or  to  the  free- 
hold.  It  is  not  held  that  parties  may,  by  contract,  make  oer- 
sonal  property  real  or  personal  at  will,  but  that  where  an* 
article  personal  in  its  nature  is  so  attached  to  the  realty 
that  it  can  be  removed  vithout  material  injury  to  it  or 
to  the  realty,  the  intention  with  which  it  is  attached  will 
governj  xni   if  there  is  an  express  greement  that  it  shall 
remain  personal  property,  or  if,  from  the  circiuastanoes  attend^ 
ing,  it  is  evident  or  may  be  presumed  thst  such  was  the  inten- 
tion of  the  parties,  it  will  be  held  to  have  retained  its 
personal  character.  Ford  v,  Gohp.   30  N.  Y.  344;  Saves  v.  astes. 
10  Kan.  314;  OpAem^  v.  ^ewlff.  37  Pa.  391;  Hunt  v.  Bay  State 
Iron  Co.  97  Mass.  379;  Riohardson  v.  Oopeland.  6  Gray,  536; 
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In  this  oase  Brand  and  the  defendant  ooiapany  entered  Into 
a  oontrftot  for  the  installment  of  the  oil  burner  hereinbefore  dea- 
oribed*  The  contraot  speoifies  the  oonditione  upon  whioh  the 
defendant  placed  the  burner  in  the  premleea,  and  is  blading  upon  the 
parties.   It  is  claimed  thnt  the  intention  of  the  parties  to  the 
oontraot  was  that  the  burner  should  be  treated  as  personalty,  title 
to  reaain  in  the  defendant  until  the  burner  was  paid  for,  unless 
payment  was  waived  by  the  filing  of  a  claim  for  meohanios*  lien  by 
the  defendant  oompaoy.  This  oontraot  between  Brand  and  the  defendant 
is  within  the  rule  of  law  announced  in  the  oase  of  avrprd  v.  Low. 
supra,  and  even  if  the  burner  wis  attached  to  the  realty,  still  the 
intention  of  the  parties,  as  expressed  in  the  contract,  will  govern, 
and  ths  property  will  retain  its  personal  ohsraoter. 

fhile  the  general  rule  is  that  a  mechanfcos*  lien  cannot  be 
Maintained  upon  property  where  the  title  holder  is  not  a  party  to  a 
oontraot  for  improvements,  unless  he  etands  by  and  with  knowledge 
permit  a  the  improveraents  to  be  made  upon  his  property,  still  the 
cases  oited  on  the  question  of  enforcement  of  a  aeohanioa*  lien  will 
not  be  helpful  upon  the  issues  before  us  on  this  appeal. 

The  question  then  resolves  itself  into,  did  the  plaintiff, 
not  being  a  party  to  the  oil  burner  oontraot,  stsuad  by  with  knowledge 
that  the  burner  was  being  installed  by  the  defendant  upon  the  plain- 
tiff's property?  The  contract  between  the  plaintiff  and  Brand  for  the 
purchase  of  the  real  estate  from  the  plaintiff,  title  to  ^ioh  was  to 
remain  in  the  plaintiff  until  Brand  had  paid  the  purchase  price, vas 
based,  in  part,  upon  the  allowance  by  the  plaintiff  to  Brand  of  /SOO 
to  pay  for  the  installation  of  an  oil  burner.  By  the  terms  of  this 
contraot,  the  plaintiff  not  alone  empowered  Brand  to  install  the  burner, 
but  also  consented  to  its  installation,   Th*  plaintiff,  therefore, 
is  pr«ps»ly  chargeable  with  knowledge  t^kat  Brand  would  contraot  for 
the  burner.   In  order  to  oaryy  out  his  part  of  the  agreement.  Brand  did 
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enter  Into  the  oontraot  heretofore  referred  to,  and  the  burner  waa 
installed  by  the  defendant  in  aocordanoe  with  the  terms  of  the 
oontraot,  and  remained  In  t.  e  premises  until  Brand  was  in  default 
in  payments,  when  he,  while  still  in  possession  of  the  property, 
ordered  the  defendant  to  remox'S  the  burner. 

Counsel  for  both  sides  have  oited  many  authorities 
from  this  and  other  ;]urisdiotion8,  but  upon  oonsideration,  the 
question  is  usually  one  controlled  by  the  intention  of  the  parties 
in  attaching  fixtures  to  realty* 

We  beliSTe,  under  the  clrttumstanoes,  the  trial  oourt  was 
fully  justified  in  entering  the  Judgment  from  ^ich  this  appeal 
was  allowed,  and  the  judgment  is  accordingly  affirmed* 

JUDGMENT  AFFIRMED, 

flLSOX  AND  HALL,  JJ«  OOMOUR, 
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T  or  ERROR 
SUPERIOR  OQtJRT 
OOQK  OOUHTT, 


Opinion  filed  Oct.  21, 
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1934 
MR*  PRESIDING  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  OOURT, 

This  oause  is  in  the  Appellate  Court  by  the  plaintiff 
upon  a  writ  of  error  to  review  a  Judgment  entered  by  the  oourt  for 
the  defendant  in  an  action  filed  by  the  plaintiff  a^^ainet  the 
defendant  for  the  reoo^ery  of  monies  expended  by  hia  in  the  remodel- 
ing of  a  building  located  on  Thome  Avenue  in  Chioago^  the  title 
to  which  was  in  the  defendant  and  her  mother*  Plaintiff  also  eeeka 
to  reoover  the  money  expended  in  the  purchase  of  an  engagement  ring 
which  was  delivered  to  the  defendant  upon  an  agreement  of  marriage, 
and  after  which  the  defendant  failed  and  refused  to  marry  the 
plaintiff,  although  he  was  ready,  ajid  plaintiff  seeks  to  reoover 
the  money  so  expended  in  contemplation  of  the  marriage  with  the 
defendant* 

The  theory  of  the  defendant  is  that  the  monies  paid  by 
the  plaintiff  were  for  the  Improvement  and  furnishing  of  defendant's 
home,  and  were  voluntarily  paid  by  the  plaintiff  as  a  gift  and 
without  any  promise  by  the  defendant  to  repay  the  plaintiff  for 
the  monies  so  expended;  that  plaintiff  ma  guilty  of  a  breach  of 
said  marriage  promise,  and  refused  to  marry  defendant,  and  that 
the  engageaaent  ring  was  a  gift  by  the  plaintiff  to  the  defendant 
in  contemplation  of  marriage  between  the  plaintiff  and  the  defendant, 
and  not  as  a  consideration  for  such  marriage* 
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Th«  question  iiiTolTed  is  on«  of  fact*  The  plaintiff  and 
the  defendant  were  the  only  witnesses  heard  hy  the  oourt,  without 
a  Jury,  and  the  question  is  whether  the  finding  of  the  oourt  for  the 
defendant  as  against  the  manifest  -eight  of  the  evidence. 

From  the  evidenoe  it  dertloped  that  the  plaintiff  wae  a 
polioe  officer  of  the  City  of  Chicago,  and  became  acquainted  with 
the  defendant  in  the  year  1914,  at  a  hoarding  house  operated  by  the 
defendant's  aunts;  that  the  plaintiff  and  the  defendant  from  the 
time  of  their  acquaintance  were  interested  in  eaoh  other;  visited 
theatres  together,  had  dinner  engagements,  and  the  plaintiff  visited 
the  defendant  at  her  hoae,  which  was  maintained  by  her  iBtther. 
As  a  result  of  the  visits  they  talked  of  marriage,  and  finally,  in 
June,  1939,  the  parties  entered  into  an  agreement  of  marriage* 

It  is  to  be  noted  that  the  plaintiff  and  the  defendant, 
after  a  period  of  about  fifteen  years  of  this  association,  became 
engaged  and  the  date  was  fixed  when  the  marriage  was  to  be  celebrated* 
This  faot  w- a  announced,  and  there  is  evidence  that  the  defendant 
prepared  a  trousseau,  arranged  for  a  bridesmaid,  had  been  entertained 
in  honor  of  the  approaching  marriage  between  the  plaintiff  and  the 
defendant,  and  received  wedding  gifts  from  her  friends* 

It  is  not  disputed  that  the  plaintiff  expended  the  money 
for  the  remodeling  of  the  home  owned  by  the  defendant  and  her  mother, 
whioh  was  done  to  make  it  convenient  for  the  plaintiff  and  the 
defendant  to  reside  in  the  same  home  with  the  defendant's  mother, 
but  there  is  a  conflict  as  to  »Aiat  caused  the  breach  that  resulted 
in  the  failure  of  the  parties  to  consummate  the  marriage  contract* 

The  plaintiff,  in  addition  to  his  salary  as  a  polioe  officer, 
had  an  income  from  certain  investments  and,  from  the  evidence,  it 
appears  that  the  plaintiff  wanted  the  date  of  the  marriage  postponed 
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beoausA  of  his  finanolal  condition.  As  a  result  ths  wedding  did 

not  taktt  plaoe  upon  the  agreed  date^  and  from  that  time  the  plaintiff 

and  the  defendant  drifted  apart. 

The  defendajit,  in  ajntiolpation  of  marriage,  resigned  her 
position  as  a  olinioal  historian  at  Hines  Hospital  and  as  organist 
at  St.  Peter's  Ohurdh. 

The  eourt  passed  upon  the  faots  and  considered  the 
evidence,  and  no  doubt  was  impressed  by  the  evidence  of  the  defendant, 
and  this  court  cannot  say  from  the  record  that  the  judgment  for  the 
defendant  was  erroneously  entered  by  the  court. 

We  are  of  the  opinion  tltat  the  plaintiff  did  not  establish 
his  cladm  by  a  preponderance  of  the  evidence,  and  that  the  judgment 
entered  by  the  trial  court  is  not  against  the  manifest  weight  of 
the  evidence  as  It  appears  in  the  record.  The  judgment  Is  accordingly 
affirmed, 

JUDGM£fiT  AFFIRICEO, 


HALL  AHD  WILSON,  JJ.  OONCUR. 
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Plaintiff  in  Error, 

Opinion  filed  Oct.  2S,  1934 

MR.  PRESIDING  JUSTICE  HEBEL  DELIVERED  THE  OFINIOM  OF  THE  OOURT. 

This  writ  of  error  is  directed  to  the  Municipal  Court  of 
<^tiioago  at  the  instig^jtion  of  the  defend-int  (plaintiff  in  error) 
to  review  the  record  wherein  a  judgoent  for  i^750  was  entered  by  the 
court  in  favor  of  the  plaintiff  (defendant  in  error)* 

The  plaintiff  instituted  this  suit  in  the  Municipal  Court 

of  Chicago  against  the  defendant  to  recover  monies  received  by  the 

defendant  in  the  adjustment  of  certain  fire  losses  suffered  by  the 

Miller  Lufliber  and  Supply  Company,  a  corporation,  which  monies  were 

received  upon  certain  policies  of  insurance  assigned  by  the  Miller 

Lumber  and  Supply  Oompaay  to  the  plaintiff,  in  words  and  figures  as 

followsl 

"For  Value  Received,  the  undersigned.  Miller  Lumber  & 
Supply  Co.,  an  Illinois  corporfstion,  hereby  sells,  assigns, 
and  transfers  unto  Pioneer  Trust  &   Savings  Bank,  all  its 
right,  title  and  interest  in  and  to  all  monies  that  may  be 
due  us  by  reason  of  a.  settlement  of  the  fire  loss  which 
occurred  October,  1930,  at  3558  -i.  Grand  Avenue,  including 
any  claim  ^ich  we  might  have,  either  egainst  the  insurance 
companies  issuing  the  policies  by  virtue  of  which  s^iid  claia 
arises,  and  including  also  all  monies  due  the  undersigned 
fro^  H.  H,  Herbst  &  Co*,  insurance  adjusters;  and  we  hereby 
authorize  the  said  Pioneer  Trust  &   Savings  Bank  to  give  good 
and  sufficient  receipts  for  any  monies  so  received  by  them* 
In  Witness  Ahereof,  said  corporation  has  hereunto  set 
its  hand  and  seal  by  its  President  and  Secretary  this 
Twenty-eighth  (28th)  day  of  May,  A.  D,  1931. 

MILLER  LUMBER  &   SUi^PLY  OOMPAKY, 

By  Max  Coh«&, 

President," 
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and  a  oertain  written  agreement,  a  part  of  said  assignment,  and 
signed  by  the  defendant  in  the  instant  oaae.  In  words  and  figures 
as  follovs: 

"The  undersigned,  H.  H.  Herbst  &  Oo.,  insurance 
adjusters,  hereby  acknowledges  receipt  of  a  copy  of  the 
foregoing  assignment,  and  agree  th-^t  they  will  deliver 
to  Pioneer  Trust  &   Savings  Bank  any  and  all  monies  due 
Miller  Lumber  &  Supply  Company  by  reason  of  s?ld  fire  loss, 
excluding,  however,  from  any  amount  so  delivered  to  Pioneer 
Trust  &  Savings  Bank  the  sum  of  31x  Thousand  Dollars 
($6, 000.00)  which  has  been  loaned  or  advanced  to  Miller 
Lumber  8i   Sjipply  Company  b  the  undersigned,  and,  excluding 
also  any  fees  or  charges  made  for  services  rendered  by  the 
undersigned* 

H.  H*  Herbst  &   Oo* 
By  H.  H.  Herbst. •• 

The  evidence  in  the  trial  of  the  above  case  was  heard 
by  the  court,  without  a  jury,  from  which  It  appears  that  the  plaintiff 
was  a  creditor  of  the  Lumber  Company  to  the  extent  of  ^13,000.   The 
plaintiff  desired  to  enforce  tlio  ooilcctlon  of  this  amount,  evidenced 
by  a  note,  and  in  order  to  avoid  such  action.  Max  Cohen,  president  of 
the  Miller  Lumber  &  Supply  Company,  accompanied  by  the  defendant, 
called  at  the  bank  and  an  arrangement  was  entered  into.  In  writing, 
whereby  the  lumber  Company  assigned  to  the  bank  the  proceeds  of  the 
fire  loss  settlement.  If  any  Is  made,  and  the  funds  so  received  to 
be  distributed  between  the  parties  In  the  manner  st-ted  In  the 
assignment  and  the  written  agreement  attached  thereto* 

The  record  further  discloses  that  suits  were  Instituted  on 
the  insurance  policies  by  the  Lumber  Company  throu^  its  ?ttorney, 
and  the  defendant  advanced  $175  for  court  costs*  These  cases  were 
settled  for  Jf7,500. 

There  Is  evidence  that  the  sum  received  by  the  defendant 
was  aeoounted  for  by  deducting  the  )6,000  advanced  by  him,  to  the 
Luaber  Company,  Jf750  for  his  fees  ss  insurance  adjuster,  and  the 
remainder  retained  by  the  defendant  for  court  costs  and  auditor's 
charges  paid  by  him,  which  amounted  to  $685,  leaving  a  balance  of  $65 
still  remaining  to  be  distributed. 
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At  the  conclusion  of  the  hearing^  judgment  wis  entered  foT 

the  plaintiff  for  the  a\2B  atoOTe  mentioned. 

The  question  raised  by  the  defendant  la  that  the  trial 
not 
court  erred  in/oonstruing  the  agreement  of  the  defendant  to  mean 

that  he  was  to  deduot  from  the  monies  reoovered  upon  tha  policies  the 

aaount  he  advanced  to  the  Lumoer  Oompany,  1750  for  feet  as  an  adjuster^ 

and  the  balance  of  ;750  which  he  dispersed  for  court  costs  and 

auditor* s  fees*  The  controversy  is  regarding  the  disposition  of  the 

balance  remaining  after  the  deductions  allowed  by  the  court.  The 

significant  language  used  by  the  parties  at  the  time  the  defendant 

signed  the  agreement*  seems  clear  when  it  is  considered  that  the 

defendant  and  the  plaintiff  were  interested  in  the  recovery  of  the 

amount  due  upon  the  insurance  policies*  so  they  could  apply  the 

amount  so  received  toward  the  settlement  of  their  claims  in  full* 

or  at  le:  St  in  part.  Having  this  in  mind  it  was  surely  the  intention 

of  the  parties  from  the  wording  of  the  agreaownt  signed  by  the 

defendant  providing  for  certain  distribution  of  the  funds  received 

in  settlement  of  the  fire  loss*  that 

*  ♦  •  •  from  any  amount  so  delivered  to  Pioneer  Trust  4 
Savings  Bank  the  sua  of  Six  Thousand  Dollars  (|6, 000.00) 
i^iob  has  been  loaned  or  advanced  to  tiilxer  Lumber  &   Supply 
Company  by  the  undersigned*  r»nd*  excluding  also  any  fees 
or  charges  made  for  services  rendered  by  the  undersigned," 

This  language  is  not  in  accord  with  the  construction  of  the  contract 

contended  for  by  the  defendant.  The  monies  advanced  for  attorney's 

and  auditor's  fees  were  not  for  services  rendered  by  the  defendant. 

The  evidence  of  the  parties  does  not  indicate  that  the 

amount  for  expenses  already  advanced  by  the  defendant  was  mentioned 

or  included  in  the  agreement  at  the  time  of  the  assignment,  and  when  tie 

agreements  were  prepared  and  signed  at  the  b?nk.   It  is  reasonable 

to  conclude  th-t  if  the  defendant  advanced  sums  which  he  regarded  as 

part  of  the  transaction,  he  would  have  insisted  that  the  additional 
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siuas  now  claimed  would  be  inoluded  as  a  proper  deduction* 

Froa  the  facts  it  would  appear  that  the  court  did  not 
err  in  the  entry  of  the  judgment  for  the  plaintiff  for  the  sua  of 
iJ750,  which  amount  was  retained  by  the  defendant  in  violation  of 
his  contract.  The  Judgment  will  be  affirmed, 

JUO&KEMT  AmRMSO* 
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J,   M.    DIXON 
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OSKERAL   R^lGISTm  GOA^ORkHlOU ,   a 
Corporation* 


(Defendant)    Appelle*. 
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Opinion  filed  Oct.  2^,  1934 
KR.  PRBSIDIHG  JUSTIOK  HEBSL  OELIVSOED  THE  OPINIOi^  OF  THE  COURT. 

Tlie  plaintiff  appeals  froa  a  judgment  entered  by  the  ooxirt 
at  the  conclusion  of  a  hearing  upon  the  issues  made  for  the  recovery 
of  certain  monies  in  an  attachment  proceeding,  ajid  in  nhioh  a  garn- 
ishee Simmons  was  issued*  Upon  the  hearing  the  oo\irt  found  the 
issues  for  the  defendant  in  the  attachment  proceeding  and  entered 
judgment  for  the  defendant  and  discharged  the  g& mi shoe* 

This  action  is  based  upon  plaintiff *8  statement  of  claim 
for  the  recovery  of  certain  commissions  alleged  to  he  due  from  the 
defendant  upon  an  oral  agreement  in  the  svim  of  $7,588*52* 

It  is  alleged  in  the  stp.tement  of  claim  that  on  November 
14,  1932,  defendant  enployed  the  plaintiff  as  defendant's  western 
Division  Manager  for  a  period  of  one  year,  utd  agreed  to  pay  plaintiff 
as  a  salary  #50  a  week,  expenses,  and  on  all  business  transacted  in 
said  division,  except  "World* s  Fair"  business,  which  was  to  be  handled 
by  the  defendant,  a  oomaiission  of  ten  per  cent  idien  the  business 
exceeded  ^,000  per  month,  fifteen  per  cent  when  the  amount  exceeded 
|4,000  per  month,  and  twenty  per  cent  when  the  amoxint  exceeded  ^5,000 
per  month;  that  thereafter  defendant  not  having  procured  the  "World's 
Fair"  btxainess,  instructed  the  defendant  to  devote  his  entire  efforts 
to  procuring  said  business,  and  in  consideration  of  such  efforts, 
defendant  promised  to  pay  plaintiff  a  commission  as  aforesaid  en 
such  business  so  obtained;  that  the  plaintiff  obtained  the  "World's 
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Fair**  touslnesa^  which  amounted  to  430,000;  that  his  oommissions, 
including  said  business,  amounted  to  the  sum  of  $7,588* 53;  that  the 
defendant  discharged  plaintiff  on  June  27,  1933,  and  the  defendant 
refused  to  pay  the  couiissions  due  the  plaintiff* 

To  this  etatement  of  claim  the  defendant  filed  its  affi- 
dayit  of  merits,  admitting  that  it  had  hired  plaintiff  as  Midwestern 
OiTision  Manager  to  perform  such  duties  as  defendant  mi^t  from 
time  to  time  require,  at  the  salary  and  commission  st?^ted  in  plain- 
tiff's claim,  denies  that  the  hiring  of  the  plaintiff  was  for  one 
year,  and  denies  that  this  defendant  agreed  to  pay  commissions  on 
"World* s  Fair"  business,  or  that  the  plaintiff  procured  said  business, 
and  denies  that  any  sum  is  due  the  plaintiff  for  salary,  commissions 
or  otherwise  by  the  defendant* 

The  evidence  in  this  record  was  procured  ?>iid  offered  by 
the  plaintiff  in  support  of  his  claim*  Ho  evidence  was  offered  by 
the  defendant.  There  is  evidence,  iu  substance,  that  the  plaintiff 
en  November  30th,  or  31st,  1932,  was  told  by  1*  L*  Tenney,  sales 
manager  for  the  defendant,  after  the  plaintiff  w^s  hired  to  go  after 
the  "World's  Fair"  business,  that  he  would  be  taken  care  of  as  to 
eommlssions* 

Plaintiff's  evidence  is  to  the  effect  that  the  "Woxlrd's  Fair* 
business  was  obtained  by  him  for  defendant,  and  that  the  business  so 
Obtained  aggregated  the  sum  of  #30,000,  for  which  he  did  not  receive 
payment  of  commissions* 

It  appears  from  the  facts  that  in  order  to  establish  the 
amount  of  business  transacted  for  each  of  the  months  while  the  plaintiff 
was  employed  by  the  defendant,  plaintiff  served  a  notice  upon  the 
defendant,  four  days  before  the  trial,  to  produce  at  the  hearing 
"books  of  accounts  or  records  showing  the  orders  received  from  the 
Century  of  Progress,  Incorpor ited,  by  the  defendant,  and  any  and  all 
other  papers  or  books  relating  to  the  employment  of  the  plaintiff  by 
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th«  defendant,'*  and  thnt  upon  failure  to  produce,  the  plaintiff  would 
offer  eeoondrry  evidence  thereof*  The  defend-nt  did  not  produce  the 
books  and  reoords,  and  the  plaintiff  in  order  to  meet  this  situation 
offered  evidence  that  the  plaintiff  in  the  presence  of  Tenney,  the 
sales  manager  of  the  defendant,  oade  a  mamorandua  from  the  defendant's 
daily  ledger*  In  this  book  the  monthly  reports  of  all  business  done 
in  this  territory  were  made,  and  in  Tenney's  presence  the  plaintiff 
called  off  the  figures,  and  Tenney  and  the  plaintiff  compared  them 
r;ith  the  previous  year's  business*  Tenney  made  no  objection  to  any 
of  the  records  or  the  figures  as  they  were  compared* 

The  trial  cotirt  rtiled  that  the  notice  w^a  not  sufficient, 
and  sustained  defendant's  objection  to  plaintiff's  testifying  by 
reference  to  the  memorandum  made  from  the  books  as  to  the  monthly 
business  done  by  the  defendant,  during  the  time  services  were  rendered 
by  the  plaintiff  as  Division  MaA^er*  There  js evidence  that  orders 
were  received,  and  posted  in  a  daily  ledger  showing  the  amount  and  by 
whom  made*  The  plaintiff  offered  to  prove  th?t  if  the  witness  were 
permitted  to  refresh  his  memory  frMi  the  memorandtua  he  made,  he  would 
testify  th«t  the  business  transacted  by  the  defendant  oompany  during 
January,  1933,  in  the  tertitory  assigned  to  plaintiff,  was  $13,093*76} 
during  February,  1933,  $1,303.84;  during  iiaroh,  1933,  15,548*97; 
during  April,  1933,  4^6,096*96,  and  dviring  May,  1933,  |8, 702*82. 

The  defendant  in  order  to  support  its  position,  contends 
that  the  notice  to  produce  was  not  sufficient  to  require  the  defendant 
to  produce  the  books  of  acoount  in  its  possession;  and  that  the  notioe 
is  not  in  the  record*  The  defendant  is  in  error*  The  notice  in 
question  is  incorporated  in  the  bill  of  exceptions,  and  the  material 
part  of  the  notice  is  set  forth  in  defendant's  brief,  from  which  it 
appears  that  the  notioe  is  sufficient  foundation  for  the  introduction 
of  secondary  evidence,  not  alone  as  to  the  business  transacted  with 
the  defendant,  but  also  from  the  books  and  papers  as  «o  other 
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business  transacted,  lay   the  plaintiff  during  his  emploxment  by  the 
defendant* 

The  plaintiff^  as  we  have  already  Indioated,  offered  to 
prove  by  reference  to  the  meaorandxuny  in  order  to  refresh  his  memory, 
the  ajBount  of  business  transacted  in  his  division  for  each  of  the 
months  involved  in  this  litigr-.tiont  ^n  our  opinion,  the  court 
erred  In  refusing  to  permit  the  plaintiff  to  refresh  his  recollection 
from  the  memorandum  made  and  compared  in  the  presence  of  Tenney,  the 
defendant's  Sales  ^'^ager* 

The  procedure  followed  by  the  plaintiff  was  a  means  which 

justified  the  introduction  of  second-ry  evidence*  Upon  refusal  to 

produce  books  and  papers  called  for  by  notice,  the  method  followed 

by  the  plaintiff  in  this  case  has  been  approved  by  many  decisions  of 

the  courts  exercising  appellate  jurisdiction.  The  admissibility  of 

this  evidence  was  competent,  and  the  Supreme  Oourt  in  the  case  of 

Soovill  Manf.  Co«  v*  Qassidv.  375  111.  462,  so  held  upon  a  questioa 

swaewhat  in  point,  aad  said; 

"Counsel  for  plaintiffs  in  error  also  object  to  certain 
testimony  of  Adams  given  ^ftex  he  had  refreshed  his  recollection 
from  an  order  book  kept  in  the  defendant  In  error's  office  in 
Ohioago*  The  book  itself  was  not  Introduced  or  offered*  Soa« 
of  the  entries  were  made  by  Adams  himself  and  other  entries 
apparently  iinder  his  direction*  The  material  point  of  the 
evidence  WrS  whether  certain  goods,  the  payment  of  which  had  been 
guaranteed  by  the  plaintiffs  in  error,  had  been  delivered  to  the 
Oanchester  Company.  A  witness  can  testify  only  to  such  facts 
as  are  within  his  knowledge  and  recollection,  but  he  is  permitted 
to  refresh  and  assist  his  memory  by  the  use  of  a  written  instru- 
ment, memorandum  or  entry  in  a  book,  and  it  is  not  necessary 
that  the  writing  should  have  been  made  by  the  witness  himself 
or  th'.t  It  should  have  been  an  original  writing,  provided  that 
after  inspecting  the  record  he  can  speak  to  the  facts  from 
his  own  recollection.  Neither  is  It  necessary  that  the  \^riting 
thus  used  should  itself  be  admissible  in  evidence.   (1  Greenleaf 
on  Evidence,  -  15th  ed*  -  sec*  436j  Jones  on  Evidence,  -  2d   ed« 
-  sees*  877,  878;  5  Ohamberlayne's  Modern  Law  of  Evidence,  sec. 
5507;  40  Oyc.  2452;  Miner  v,  Phillips,  42  111*  123.)* 
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It  ifould  aeem  froa  this  opinion  of  the  Supreme  Court  that 
the  plaintiff  should  have  been  peraitted  to  refresh  his  reoolleotion 
from  the  memorandum  made  by  him  from  the  boots»  and  the  oourt  erred 
in  sustaining  the  objeotlon  made  by  the  defendant,  y^ioh  prevented 
the  plaintiff  from  stating  from  his  memory  so  refreshed,  the  amount 
of  bu sine 8 -5  done  during  the  months  that  he  was  employed  by  the 
defendant* 

For  the  re^^sons  indicated  in  this  opinion,  the  judgment 
will  be  reversed  and  the  cauae  remanded  for  another  trial* 

RSTERSED  ASD   RSMAHOSD« 

WILSOV  AND  HALL,  JJ.  OONGUH. 
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ALICi'  ZELL£R3, 

(Oefttndant)   iPlaintlff  In  Srror. 

Opinion  filed  Oct*  2|,'1934 

UK.  FHES20ING  JUSTICE  HEBEL  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  oauae  is  in  this  court  by  the  defendant  upon  a  writ 
of  error  directed  to  the  Superior  Court  to  review  the  record  in 
the  case  of  Chester  J.  tellers,  complainant,  and  Alice  Zellers* 
defendant,  wherein  the  court  ola  August  17,  1933,  denied  the  prayer 
of  the  petition  filed  hy  the  defendant  on  August  11,  1933,  to  raoate 
the  decree  for  divorce,  entered  by  the  trial  court  on  April  36,  193 3« 

The  facts  stated  in  the  petition  are,  in  substance,  that 
a  hearing  in  said  cause  was  had,  after  a  motion  was  made  for  ?  contin* 
uano#,  on  the  ground  th"=  t  the  petitioner  was  ill  in  St.  Paul, Minnesota, 
and  that  petitioner  as  defendant  was  unsble  at  the  time  to  attend  the 
contested  hearing  of  the  cause;  that  the  bill  for  divorce  was  filed 
on  the  18th  day  of  October,  A,  D,  1933,  and  petitioner  entered  her 
appearance  and  filed  an  answer  to  said  bill,  and  that  a  stipulation 
was  entered  into  between  the  parties  to  the  above  entitled  cause 
to  the  effect  that  a  he  ring  would  be  had  upon  the  bill  and  answer 
as  a  default  matter,  and  that  the  complainant  would  pay  petitioner, 
the  defendant,  the  sum  of  $8,00  a  week  as  and  for  alimonyj  that  upon 
the  he  ring  on  the  25th  day  of  April,  A,  D.  1933,  the  complainant 
and  witnesses  testified  that  the  complainant  and  the  defendant  had 
not  lived  together  as  husband  and  wife  since  the  4th  day  of  October, 
A,  D.  1931* 

The  petitioner  further  8t^^ted  that  the  complainant  repeated- 
ly requested  petitioner  to  go  away  and  leave  him,  and  that  if  she 
did  not  leave  the  complainant  he  would  resign  his  position  and  leave 
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h0Tf  And  that  the  oomplalnant  with  the  aid  of  his  aunt  Katherine 

Smith,  fraudulently  persuaded  petitioner  to  go  away  and  visit 

the  sister  of  petitioner,  and  that  on  the  4th  day  of  October,  1331, 

the  oomplalnant  purchased  a  tioket  for  petitioner  to  lansas  City, 

Missouri;  that  he  escorted  petitioner  to  the  train,  and  that  she  did 

not  desert  the  oomplalnant* 

The  petitioner  also  stated  that  upon  her  return  to  Chicago 
she  met  the  oomplalnant,  and  after  the  4th  day  of  October,  1931,  he 
tootc:  her  to  his  home  at  the  tfiramar  Hotel,  and  remained  over  nig^t 
and  cohabited  with  the  petitioner;  that  after  the  oomplalnant  mored 
to  the  Stonehenge  Hotel,  at  6319  Kenwood  Ayenue,  Ghioago,  he  brought 
the  petitioner  to  his  apartment;  that  they  llTSd  there  and  cohabited 
as  hxisband  and  wife  until  on  or  about  the  15th  of  August,  1932. 

It  further aappears  from  the  petition  th«it  in  the  month  of 
April,  1932,  the  complainant  asked  petitioner  to  go  to  3t«  Paul, 
Minnesota,  for  the  purpose  of  seeing  his  mother  and  to  oonTliioe  com- 
plainant's  mother  that  it  would  be  best  for  the  oomplainant  to  lire 
with  his  wife;  th«^t  while  the  petitioner  was  in  St.  Paul,  she  received 
a  letter  from  the  complainant  dated  the  26th  day  of  April,  1932,  in 
which  he  said: 

"sorry  to  say  that  I  have  changed  my  mind.   I  am  going 
to  room  with  one  of  the  boys  as  yet.   I  think  it  would 
be  advisable  for  you  to  stay  in  the  city  there  for  a 
little  while,** 

The  petitioner  states  in  her  petition  that  the  true  facts 

were  not  before  the  oourt  at  the  time  the  decree  was  signed;  that 

she  received  a  letter  dated  the  20th  day  of  April,  1933,  from  her 

former  solicitor.  Max  Borohardt,  in  part  as  follows: 

"I  h8T«  nothing  further  to  say  in  the  matter  except 
to  urge  you  to  be  here  for  the  hearing,  except  that  I 
may  tell  you  that  the  attorney  representing  Mr.  zellers 
and  I  had  quite  a  chat,  and  I  finally  had  him  to  agree 
to  pay  you  ,^10,00  per  week  instead  of  ^?8.00  during  the 
time  th^t  you  remain  unmarried,  provided  the  decree  for 
divoree  is  signed  by  the  Oourt •« 
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Then  follows  the  prayer  that  the  decree  nay  be  Y&oated  upon  the 

groundfl  stated* 

The  ground  urged  by  the  defendant  Is  that  the  oourt  erred 
in  the  entry  of  the  order  denying  the  prayer  of  the  petition,  for 
the  reason  that  where  a  fraud  is  oommitted  on  the  Jourt,  a  judgment 
or  decree  may  be  set  aside  at  a  aubeeauent  term  where,  the  fsots  are 
subjeot  to  oorrection  under  Section  89  (now  Section  73}  of  Chapter 
110,  GahiU's  Illinois  der.   Stats*  and  relate  to  faots  unknown  to 
the  oourt,  and  which  if  known,  would,  as  a  matter  of  law  preclude  the 
rendition  of  a  judgment* 

The  first  serious  question  presents  itself  at  the  outset 

as  to  whether  the  ooxirt  had  jurisdiction  to  entertain  the  petition 

of  the  defendant*  Section  89  of  Chap.  110  of  the  Practice  Act 

proTidca,  in  part,  as  follows: 

"Th*  writ  of  error  corain  nobj^s  is  hereby  abolished,  and 
all  errors  in  fact,  ooionitted  in  the  proceedings  of 
a«y  oourt  of  record,  and  which,  by  the  coauaon  law,  could 
h?ve  been  correoted  by  said  y?tlt,  may  be  corrected  by 
the  court  in  which  the  error  '-■s  committed,  uoon  motion 
in  writing.  ***  " 

This,  heaver,  applies  only  to  law  actions,  and  not  to  prooeedlngs 

in  chancery.  This  cause  being  a  ohanoery  proceeding,  this  section  of 

the  Practice  Act  does  not  apply*  In  a  chancery  proceeding,  the  proper 

practice  to  impeaoh  snd  set  aside  a  decree  after  the  tera  is  to  file 

an  original  bill  in  the  xature  of  a  bill  of  rethrew.  In  the  oase  of 

Tosetti  Brewing  Oo*  v,  Koehlej^,  300  111.  369,  the  oourt  said  upon 

this  question: 

"In  an  action  at  law  the  statute  abolishing  the  writ 
of  error  coram  nobis  and  substituting  therefor  a  motion, 
authorizes  the  court  to  set  aside  a  judgment  at  any  time 
within  five  yerTs,  for  an  error  of  fact  that  came  within 
the  scope  §t   the  writ  as  it  existed  at  common  law,  and 
such  errors  of  fact  may  involve  questions  of  duress,  fraud 
or  excusable  mistake  without  negligence  on  the  part  of  the 
party  against  whom  judgment  is  rendered;  but  aside  from 
oases  within  the  purview  of  the  statutory  motion,  a  oourt 
oannot  set  aside,  reverse  or  change  its  judgment  after  the 
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torn  at  which  It  Is  rendered.  The  etatutory  aotion  doet 
not  apply  to  oaaea  in  ohanoery.   A  decree  regularly  entered 
cannot  be  altered  or  otnended  after  the  term  has  elapsed, 
except  for  the  correction  of  matters  of  form  or  clerical 
errors 4  -  and  even  such  amendoients  cannot  be  made  BMrely 
upon  the  evidence  of  solicitors  contradicting  what  appeara 
of  record.   These  rules  have  been  settled  by  repe<^ted 
decisions  of  this  court.   (Ooolc  v.  'ood.  34  111,  295;  State 
tavingg  Institution  r.  Molson.  49  id.  171, )   A  decree  cannot 
bevaoivtedoramenaisd  at  a  subsequent  term  on  motion  or 
petition  for  the  purpose  of  correcting  an  alleged  error  which, 
involves  the  merits  of  the  case.  (5  Ency.  of  PI.  &   Pr.  1049.) 
The  proper  method  of  iMpoaohing  and   setting  aside  a  decree 
after  the  term  is  to  file  an  original  bill  in  the  nature  of  a  bill 
of  review,  when  such  decree  may  be  set  ^'tside,  reversed  or 
yiodified,  according  to  the  equities  of  the  parti es,  (AdajMki 
▼•  ^aeczorek.  170  111.  373, )" 

In  the  ease  of  Oieler  v,  Keinath.  167  111,  App.  65,  the 

court  said: 

••The  motion  of  appellants  to  set  aside  and  vacate  the  deoree 
establishing  the  lien  and  the  order  approving  the  saJLe  was 
mado  long  after  the  term  of  court  at  which  they  were  entered 
had  ended,  and  was  an  attempt  by  the  motion  provided  for  in 
section  89  of  the  Practice  Act,  as  a  substitute  for  the  writ 
of  error  coram  nobi^ ^  to  have  the  court  that  entered  the 
same  review  its  own  findings  of  fact  and  correct  the  same  if 
found  to  be  erroneous.   That  section  of  the  Practice  Act 
doos  not  apply  to  cases  in  chancery.  Tpsetti  brewing  O9.  v, 
toohley.  200  ill.  369.  While  courts  of  chancery  have  control 
over  their  orders  and  decrees  during  the  term  at  which  the  same 
are  entered,  they  hr-)ve  no  such  control  at  a  subsequent  term 
and  when  the  cause  is  no  longer  pending  in  the  court. 
Appellant's  motion  was,  therefore,  properly  denied," 

For  the  reasons  stated  in  this  opinion,  the  order  entered 

by  the  court  on  August  17,  1933,  was  properly  entered,  and  it  is 

therefore  affirmed, 

ORDER  AFFIRMED, 

HALL  AND   aLSON,    JJ.    GONOITR^ 
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FIRST  UMIOM  TRUST  MD   SAVIN 
a  Gorporationt  as  Trastee, 

(Oomplalnant)  Appellee, 

BSRSARD  A*  STOL,  et  al,, 
(Defendants )t 


On  Appeal  of 

ARCHITECTURAL   DfiOORATINO  OOMi'ANY,   a 
oerporatioDi* 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  OOUITTT, 


277  I.A.  614^ 


(Defendant)  Appellant* 

Opinion  filed  Oct*  2^,  1934 
MR.  JUSTICE  HALL  DELIVERED  THE  OPiiaO«  OF  THE  COURT. 
On  the  25th  of  July,  1931,  a  hill  was  filed  by  the  trustee 
in  a  trust  deed  to  foreclose  the  trust  deed  given  to  seoure  a  debt 
of  $100,000.  The  trust  deed  was  signed  hy  Morris  Sugar,  Fannie  Sugar 
and.  Harry  Karmes  and  oonreyed  the  following  described  property; 

"Lots  Seventy  Four  (74),  Seventy  Five  (75),  Seventy  Cix 

(76)  and  the  South  Sixteen  (S.16)  feet  of  Lot  Seventy  Geven 

(77)  in  Arthur  Avenue  Subdivision  of  Twenty  Six  (36)  acres 
in  the  South  est  iuarter  (S*  W.  i)  of  Section  Thirty  One 
(31),  Township  Forty  One  (41)  North,  Range  Fourteen  (14), 
East  of  the  Third  (3rd)  Principal  iieridlan,  according  to 
the  plat  thereof  recorded  January  4,  1932,  as  Document 
7366967,  in  Cook  County,  Illinois. « 

Sumaens  was  issued,  returnable  to  the  September  1931  terns  of  the 

Superior  Court  of  Cook  County* 

On  September  11th,  1931,  the  Architectural  Decorating 

Company,  a  corporation,  appellant  here  and  a  defendant  in  the  fore- 

elosure  proceeding,  filed  an  answer  in  the  proceeding  in  the  nature 

of  an  intervening  petition,  in  which  it  is  alleged  in  substance  that 

on  September  10th,  1927,  Henry  Sugar,  doing  business  as  Henry  Sugar 

*  Company,  for  the  purpose  of  installing  mantels  as  a  permanent 

addition  to  the  building  upon  the  lot  or  parcel  of  land  described, 

entered  into  a  contract  with  the  Architectural  Decorating  Company  for 
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the  performanoe  of  suoh  work;  that  th«  property  dasorlbod  it  Icnown 
at  6442-56  Glaremont  avenut^  Ghloago,  Illinolt;  thnt  tht  Arohlteot- 
ixral  Dtooratlng  Company  entered  into  the  agreement  mentioned  with 
Henry  Sugar  &   Company,  vhertby  the  Arohlteotxiral  Decorating  Company 
agreed  to  furnish  all  labor  and  materials  neoessary  for  auoh  improve- 
ment, and  that  Henry  Siigar  it   Company  agreed  to  pay  the  Arohiteotural 
Otoorating  Company  the  sum  of  '3, 133*00  for  the  work  so  agreed  to 
be  done.  It  is  further  alleged  that  there^^fter  the  Arohiteotural 
Oeoorating  Company  delivered  all  the  materials  and  oompleted  all 
the  work  required  to  be  done  by  such  agreement  upon  the  premises, 
and  otherwise  fully  performed  the  agreement  in  acoordance  with  its 
ttrmt;  that  the  Architectural  Decorating  CtMspany  furnished  and 
delivered  extra  or  additional  materials  upon  the  premises  for  utt 
in  and  as  ^  part  of  a  permanent  Improvement,  at  the  special  instance 
and  request  of  Henry  Sugar,  doing  business  at  Henry  Sugar  &  Company; 
that  the  extra  labor  and  materials  were  of  a  value  of  $293.55,  and 
that  the  last  mentioned  matertals  were  delivered  and  the  work 
oompleted  prior  to  and  on  September  39th,  1927*  It  is  also  alleged 
that  the  property  desoribtd  was  eshanotd  in  value  by  reason  of  the 
labor  and  materials  furnished,  and  that  nothing  has  been  paid  on 
aooGunt  thereof;  that  Max  £.  3tein  was  the  holder  of  the  fee  title 
to  the  property  desoribed,  and  that  Henry  Sugar,  doing  business 
as  Henry  Sugar  &  Company,  was  authorized  by  stein  to  contract  for 
the  improvement;  also  that  on  Deoember  9th,  1927,  the  Arohiteotural 
Oeoorating  Company  filed  with  the  Clerk  of  the  Circuit  Court  of 
Cook  County  a  claim  for  mechanic* s  lien  against  the  property  desoribed, 
verified  by  the  agent  of  the  petitioner,  consisting  of  a  brief 
statement  of  the  contract,  the  balance  due  after  allowing  all  credits, 
and  a  sufficiently  correct  description  of  the  tract  of  land  to  identify 
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the  eaoM  as  the  lot  or  tract  of  land  leaorlbed  in  the  bill  of 

1938 
complaint  in  thie  oase;  thst  on  Uaroh  3nd^the  Architectural  Decorating 

Oompany  filed  its  answer  in  the  nature  of  an  intervening  petition  in 

the  oase  entitled  Morris  Billeok  rs*  Henry  Sugar,  et  al.,  in  the 

Oirouit  Court  of  Oook  County  General  No.  B-lSSseS;  that  this  oause 

is  still  pending,  and  that  the  intervening  petition  filed  therein  is 

based  on  the  sane  olaia  for  aeohanio*s  lien  as  is  the  claim  in  the 

intervening  petition  filed  in  the  instant  oase*  It  is  not  disputed 

by  the  oonplain&nt  in  this  suit,  appellee  herein,  that  the  property 

involved  in  that  oase  is  the  saae  as  that  involved  in  the  instant 

oass. 

The  prjsyer  of  this  intervening  petition  is  that  it  bs 
decreed  by  the  court  that  the  petitioner  is  entitled  to  a  lien  on  the 
property  described  for  its  olaia,  and  that  proper  proceedings  follov 
to  enforce  such  lien*  The  court  ordered  that  the  cause  be  and  it 
was  referred  to  a  master  in  chancery  to  take  proofs  and  report  his 
oonolusions  and  evidence* 

On  November  4th,  1933,  the  master  to  whom  the  cause  was 
referred  filed  his  report  with  the  clerk  of  the  Superior  Court,  finding 
among  other  things,  that  on  July  2nd,  1937,  tforris  Sugar  and  Fannie 
Sugar,  his  wife,  and  Harry  Karmes,  a  bachelor,  held  title  to  the 
real  estate  described,  and  that  they  conveyed  the  same  to  Uax  £• 
Stein  by  warranty  deed  bearing  date  of  July  2nd,  1937,  and  recorded 
in  the  Recorder's  Office  of  Oook  County  on  October  11th,  1937;  that 
on  Oeoember  1st,  1937,  Max  £•  Stein,  a  bachelor,  made  and  executed 
his  warranty  deed  bearing  date  of  Oeoember  1st,  1937,  conveying  the 
real  estate  described  to  Morris  Sugar,  and  that  said  deed  was 
recorded;  that  subsequently  Morris  Sugar  conveyed  the  premises  to 
Adeline  Lamiok  by  quit  claim  deed  l)e?ring  date  of  September  31st, 
1928,  filed  in  the  Recorder's  Office  of  Oook  County;  that  no  money 
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or  otli«r  oonslderation  passed  at  the  tims  of  execution  of  the 
warranty  deed  to  Stein,  or  at  the  tloB  of  the  execution  and  delivery 
of  the  warranty  deed  by  Max  £.  Stein  to  Morris  Sugar;  that  on 
June  3nd,  1927,  Henry  Sugar,  son  of  Morris  Sugar,  entered  Into 
a  written  oontraot  with  the  Arohlteotural  Decorating  Coapany,  Inter- 
vening petitioner,  whereby  the  said  Intervening  petitioner  agreed 
to  furnish  certain  oantels  in  the  building  then  being  erected  on  the 
described  premises  for  the-  sua  of  ^3,132«00;  that  on  September  10th, 
1937,  the  intervening  petitioner  received  an  additional  order  in 
writing  from  Henry  Sugar  for  setting  36  mantels  in  the  building,  for 
which  he  a. reed  to  pay  at  the  rate  of  #2*50  per  hour  for  master 
mechanic  and  ^1.40  per  hour  for  helper;  that  the  intervening  petition- 
er furnished  the  mantels  as  required  under  the  oontraot  of  J\ine  3nd, 
1927,  and  furnished  the  labov  for  setting  the  mantels,  in  accordance 
with  the  order  of  September  10th,  1927,  which  labor  amounted  to 
4292.55;  that  the  last  work  was  done  under  the  oontraot  and  on  the 
extra  order  on  September  29th,  1937;  that  no  part  of  the  sum  of 
$3,132*00,  due  xrnder  the  original  contract,  or  of  the  sum  of  ^392.55, 
due  under  the  contract  of  September  10th,  1937,  has  ever  been  paid; 
that  on  December  9th,  1927,  the  intervening  petitioner  caused  to 
be  filed  with  the  clerk  of  the  Circuit  Court  of  Cook  County  a  notice 
of  claim  for  meohanic's  lien,  in  which  notice  it  was  stated  that  the 
date  of  the  original  contract  was  :''To-wlt:  September  10th,  1927,*' 
and  that  at  the  time  said  contract  was  made.  Max  £.  stein  was  the 
owner  of  the  property;  that  the  intervening  petitioner  claims 
a  mechanic 1 8  lien  on  the  real  estate  described  in  the  total  gum   of 
13,424,55,  together  with  interest  thereon  from  September  29th,  1927. 
The  Maeter  found  that  on  behalf  of  ooBtpiainajat  herein  it  is  contended 
that  the  intervening  petitioner  is  not  entitled  to  a  mechanic's  lien. 
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beoautt  at  the  tine  of  the  making  of  the  oontraot.  Stein  was  the 
owner  of  reoord  of  the  premises,  and  that  Henry  Sugar  was  not 
authorized  by  Stein,  the  then  owner  of  the  real  estate,  to  oontract 
for  the  improvejients  mentioned  in  the  oontract;  that  Stein  owned 
the  premises  when  the  contract  of  September  10th,  1937,  wsj  made; 
that  Morris  Sugar  and  Harry  Karmes  owned  the  premises  on  June  2nd, 
1937,  and  that  there  is  no  allegation  in  the  answer  or  the  interven- 
ing petition  that  Morris  Sugar  or  Harry  Karmes  permitted  the 
improTements,  and  thftre  is  no  proof  that  Stein  authorized  or  permitted, 
or  ever  knew  of  such  improvements.   In  respect  to  this  contention, 
the  Master  found  that  during  the  period  commencing  June  2nd,  1937, 
and  ending  :eptember  1st,  1938,  the  property  in  Question  was  owned 
by  Morris  Sugar;  that  Harry  Karmes  had  no  interest  in  the  property, 
aad  that  Stein,  during  the  period  the  title  was  vested  in  him,  held 
the  title  for  the  use  and  benefit  of  Morris  Su  ax;  that  Morris  Sugar 
authorized  ajud  permitted  Hmmry  Sugar  to  enter  into  the  contract  with 
the  intervening  petitioner,  and  knsw  that  such  improvements  vere 
being  installed,  and  consented  to  the  same;  that  the  answer  and 
interveniiig  petition  of  the  Architectural  Decorating  Company  was 
filed  on  September  11th,  1981;  that  on  March  2nd,  1928,  the  inter- 
vening petitioner  herein  filed  an  intervening  petition  in  the  caxise 
entitled  Morris  Biltook  vs.  Henry  Sugrjr,  et  al.,  defendantf,  in  the 
Oirouit  Court  of  Oook  County,  General  Mo*  B-158269,  alleging  in 
substance  the  same  facts  contained  in  the  petition  filed  in  this 
proceeding;  that  in  the  bill  of  complaint  filed  in  that  cause  in 
Oir«ult  Covurt,  and  then  pending,  complainant  described  the  real  estate 
Involved  in  the  said  proceeding  as  follows: 

"Lot  74-76  and  the  South  16  feet  of  Lett  77  in  Arohsr 
Avenue  Subdivision  of  26  acres  coaunencing  6  chains  north  of 
south  west  corner  of  section  31,  Township  41  North,  (ange 
14,  Sast  of  the  3rd  Principal  Meridian,  thence  running  North 
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6«50  Chains;  thenoe  east  parallel  with  section  line  10 
chains;  thenoe  south  6«50  chains;  thenoe  west  40  chai.is, 
to  place  of  bej^inning  in  Cook  Oounty,  Illinois. 

Lot  77,  except  bouth  16  feet  thereof  in  Aroher  Avenue 
Subdivision  of  26  acres  oo^imencing  6  chains  Morth  of  South 
west  comer  of  oection  31,  Township  41  North,  Range  14, 
East  of  the  3rd  Principal  Meridian,  thence  running  North 
6.50  chains;  thenoe  East  parallel  with  section  line  40 
chains;  thence  south  6*50  chains;  thence  west  40  chains  to 
place  of  beginning  in  Cook  County,  Illinois;**  and 

that  In  the  affidavit  as  to  unknown  owners  attached  to  the  bill  of 
complaint  in  that  oause,  the  real  estate  involved  w?8  dtsoribed  in 
the  8?ime  way  as  in  the  bill  of  complaint*  The  Master  further  foimd 
that  it  wf^.s  contended  by  the  oomplainant  herein  that  the  property 
so  described  in  the  suit  in  the  Circuit  Court  is  not  the  same 
property  as  thc-t  described  in  the  bill  filed  herein.  The  Uaster 
alto  fovind  that  it  wae  contended  by  oomplainant  that  the  description 
of  the  lots,  "Lots  74-76  and  the  south  16  feet  of  Lot  77,"  even  if 
the  other  portions  of  the  description  could  be  fo\ind  to  be  sufficient, 
failed  to  indicate  upon  whioh  of  the  lots  the  placing  of  the  mantels, 
for  which  the  lien  is  claimed,  were  placed.  In  answer  to  this  con- 
tention of  complainant,  the  Master  found  that  the  description  of  the 
premises  in  the  Circuit  Court  cause  was  sufficient  to  identify  the 
premises  described  as  the  premises  in  question,  and  that  such  descrip- 
tion was,  therefore,  sufficient.  The  Mrster  also  referred  to  the 
faot  that  it  is  oont ended  on  behalf  of  oomplainant  that  the  claim  for 
lien  and  the  allegation  in  the  intervening  petition  state  that  the 
oontraot  was  dated  September  10th,  1927,  whereas,  as  a  matter  of 
fact,  the  contract  was  made  on  June  3nd,  1927,  and  the  contract  for 
extras  was  made  on  September  10th,  1937,  As  to  this  contention,  the 
Master  found  that  the  variance  was  not  such  as  to  defeat  the  petition- 
er's rights  in  the  premises,  and  concluded  that  the  intervening  petit- 
ioner had  a  valid  and  subsisting  mechanic's  lien  upon  the  real  estate 
described  for  the  sum  of  ,,3, 424. 55,  together  with  interest  thereon  at 
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%k§   rate  of  &f$   per  annum  from  September  29th,  1927;   that  the  lien 

of  complainant  1&  the  foreclosure  eult  is  suhjeet  to  the  lien  of 

the  Arohiteotural  Decorating  Oompany,  intervening  petitioner. 

The  cast  was  heard  by  the  chancellor  on  exceptions  filed  to 
the  master* 8  report.  The  exceptions  were  sustained,  and  in  the  deoree 
of  foreclosure  the  court  dismissed  the  interrening  petition  for  wr.nt 
of  equity,  thus  denying  petitioner's  claim  of  lien.  After  the 
Master* s  report  had  been  filed  in  the  Superior  Cibttrt,  and  after  the 
court  had  held,  as  stated  by  counsel,  that  a  material  variance 
existed  between  the  pleadings  and  proofs,  and  before  the  deoree  had 
been  entered,  petitioner  moved  that  leave  be  given  it  to  file  aa 
amended  answer  in  the  nature  of  an  intervening  petition  so  that  the 
pleadings  and  proofs  would  conform,  which  motion  was  denied  by  the 
court* 

There  is  no  question  raised  here,  but  that  the  materials 
were  furnished  and  the  work  done  as  alleged,  which  have  resulted  in 
a  permanent  and  valuable  improvement  to  the  property  in  question,  and 
that  the  claimant  would  have  had  its  lien  on  the  property,  had  it 
properly  preserved  its  rights. 

Oahill's  Illinois  Revised  Statutes,  1933,  Chapter  82, 

paragraph  7,  provides: 

"No  contractor  shall  be  allowed  to  enforce  such  lien 
against  or  to  the  prejudice  of  any  other  creditor  or  enoum* 
branoer  or  purchaser,  unless  within  four  months  after  com- 
pletion, *♦♦  he  shall  either  bring  suit  to  enforce  his  lien 
therefor,  or  shall  file  with  the  clerk  of  the  circuit  court 
In  the  county  in  which  the  building,  erection  or  other 
Improvement  to  be  charged  with  the  lien  is  situated,  a  claim 
for  lien,  verified  by  the  affid^'vit  of  himself,  or  his  agent 
or  employee,  which  shall  consist  of  ?i  brief  statement  of  the 
contract,  the  bolanoe  due  after  allowing  all  credits,  and  a 
sufficiently  correct  description  of  the  lot,  lots  or  tracts 
of  land  to  identify  the  syme.   Such  claim  for  lien  may  be 
filed  at  any  time  after  the  contract  is  ma  le,  and  as  to  the 
owner  may  be  filed  Rt  any  time  after  the  contract  is  made 
and  within  two  years  after  the  completion  of  s^id  contract, 
or  the  completion  of  any  extra  'Aork,  or  the  furnishing  of 
any  extra  material  thereunder,  and  39  to  such  owner  m?iy  be 
amended  at  any  time  before  the  final  deoree.   Bo  such  lien 
shall  be  defeated  to  the  proper  amount  thereof  because  of  an 
error  or  overcharging  on  the  part  of  any  person  claiming 
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a  lien  therefor  under  this  Aot«  unless  it  shall  be  shown  that 
suoh  error  or  overoh3r£;e  is  mads  with  intent  to  defraixd;*** 
provided  it  is  shown  that  such  material  W'S  delivered  either 
to  the  srid  owner  or  his  agent  for  suoh  building  or  improve- 
ment to  be  used  in  s^id  building  or  improvement,  or  at  the 
plaoe  where  a?id  buiding  or  improvement  w?s  being  oonstruoted, 
for  the  purpose  of  being  used  in  construction,  or  for  the 
purpose  of  being  employed  in  the  process  of  construction  as 
a  means  for  assisting  in  the  erection  of  the  building  or 
Improvement  ♦♦♦," 

It  is  admitted  that  on  Jxine  2nd,  1327,  the  claimant  entered 
into  a  contract  with  Henry  3\iga,r  for  the  doing  of  the  major  portion 
of  the  work  alleged  to  have  been  done;  that  on  September  10th,  1927, 
the  claimant  received  an  order  for  the  extra  work,  for  which  this 
claim  of  lien  is  made,  and  on  September  39th,  1927,  the  work  was 
completed;  that  on  December  9th,  1927,  the  claimant  filed  in  the 
office  of  the  Clerk  of  the  Circuit  Court  of  Cook  County  a  claim  for 
lien  for  suoh  work  and  materials  furnished,  in  which  he  stated  that 
the  work  was  done  under  a  contract  dated,  "to-wlt:  September  loth,  1937" 
(the  date  of  the  supplemental  agreement  for  the  extras*) 

In  Toan  vs.  Russell-  111  111.  App.  639,  the  contract  upon 
which  the  mechanic's  lien  was  predicated  was  entered  into  on  June 
15th,  1901.  The  petition  there  alleged  that  the  oontraot  was  Bade 
on  or  about  Aucust  let.  1901.  The  oourt  there  held  that  the  claim 
of  variance  was  not  well  taken. 

In  Steplfia  vs.  Conklin  Lumber  Co..  et  al.,  134  111.  App.  173, 
the  olalm  of  variance  was  that  in  the  statement  of  claim  the  contract 
was  alleged  to  be  an  entire  one,  irtnile  the  contract  proved  was  one  to 
furnish  materials  as  defendant  might  order,  and  the  oourt  said: 
"The  mechanic's  lien  could  hardly  be  said  to  be  'liberally  construed 
as  a  remedial  act,»  as  in  itself  it  is  provided  that  It  shall  be,  if 
a  fatal  variance  could  be  detected  here."   Also  that  "The  gist  of  the 
argument  *♦*  is  that  the  oontraot  Is  alleged  in  the  statement  ••♦ 
to  be  a  written  one,  while  the  contract  proved  is  an  oral  one.  •♦•  If 
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a  BtisteJcs  WBM  Bade,  it  injured  no  one.  To  defeat  a  lien  on  suoh 
an  objeotlon  would  certainly  not  be  to  oonstrue  the  aet  ^liberallj 
as  a  remedial  aot • * " 

We  are  of  the  opinion  that  in  the  instant  case  the  statute 
was  complied  with,  and  that  the  claim  of  Tariance  between  the  alle- 
gation and  the  petition,  and  the  proof  as  to  the  date  of  the  contr^tot, 
is  not  well  teJEen,  and  that  the  master  was  justified  in  so  finding. 
As  to  the  question  of  a  varianotf  between  the  pleading  !%nd  the  proof 
as  to  the  description  of  the  premises  inTolYSd,  we  call  attention 
to  the  statute,  wherein  it  is  prorided  that  the  claim  for  lien  shall 
contain  "a  sufficiently  correct  description  of  the  lot,  lots  or  tract 
of  land  to  identify  the  same."   We  are  of  the  opinion  that  the 
description  given  w -s  sufficient.  Further,  the  proof  shows  thgt  the 
materials  were  furnished  and  the  work  done  for  the  improvement  of 
the  property  described  in  the  bill  of  complaint  filed  herein.  Any 
interested  person,  upon  reading  these  two  descriptions,  could  easily 
identify  the  property  intended  to  be  described. 

The  complainant  insists  that  "the  contracts  were  made  with 
one  Henry  Sugar,"   The  Miswer  here  and  in  the  Billeck  case  bI^S* 
that  Henry  Sugar  was  authorized  and  permitted  by  Max  £•  Stein,  the  then 
owner,  to  contract  for  the  imprsrement.  Max  £•  stein  did  not  own  ths 
premises  when  the  contract  of  June  2nd,  1937,  was  made.  He  did  own  it 
when  the  contract  of  September  10th,  1937  was  mads.  Morris  Sugar 
and  Harry  Karmes  owned  the  property  on  June  3nd,  1937.  On  December  Ist, 
1937,  Stein  reoonveyed  the  property  to  Morris  Sxigar,  who  held  the  title 
until  September,  1938.  The  evidence  tends  to  negative  the  Idea  that 
any  consideration  passed  at  the  time  of  any  of  these  conveyances.  It 
is  further  shown  that  Morris  Sugar  authorized  Henry  Sugar  to  maks 
the  contract s  In  question. 

In  Spyjngey  vs.  Kpoesohell.  161  iU.  S58,  the  Suprem  Court 
said: 
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"As  to  soa«  of  the  appallees,  their  pleHdiogs  aver, 
and  their  proofs  ahow«  that  they  made  their  oontraots  with 
Hihbert  J*  Lehman  as  owner.   The  first  section  of  the 
Mechanic* 8  Lien  law,  as  it  existed  when  these  oontraots 
were  made»  gives  the  lien  to  any  person,  *who  shall,  by 
oontraot,  express  or  implied,  or  partly  expressed  and 
partly  implied,  with  the  owncy  of  any  lot  or  Dieoe  of  land, 
furnish  labor  or  materialT*  (2  3tarr  it  Our*  Stat.  p.  1513), 
It  would  apperr  from  the  evidence  and  from  the  finding  of  the 
decree,  th'st  those  of  the  appellees,  who  thus  contracted 
directly  with  the  holder  of  the  legel  title  as  owner,  had 
no  notice  that  the  title  was  so  held  in  trust  for  other 
persons.   In  thus  contracting  with  the  holder  of  the  leg"?! 
title  without  notice  of  the  Interests  of  the  cestui  que  trus^. 
was  the  statutory  reouirement,  thst  the  contract  shoxild  be 
with  the  *  owner*,  complied  with?  It  must  be  remembered,  that 
the  party  here  holding  the  legal  title  was  superintending 
the  construction  of  the  building.  Hibbert  J.  Lehman  was  not 
only  permitted  by  the  real  owners  to  hold  the  title,  but  to 
•upeiTTise  the  erection  of  the  building  upon  these  premises, 
and  to  deal  vith  parties  furnishing  work  and  materials  there- 
for, ^tiere  the  owner  of  pronertv  allows  another  to  appear 
SB   the  owner  thereof,  and  i  .nooent  .persons  are  thus  led  into 
ealing  with  suoh  apparent  owner,  they  will  be  protected.  *** 
{here  the  equitable  owner  of  land,  who  has  oaid  an  agreed  prioe 
herefor.  permits  a  building  to  be  erected  thereon,  and  suffer* 
the  legal  title  to  remain  in  another  until  ita  completion. 
the  holder  of  the  legal  title  is.  for  all  or-ctical  purposes 
pertaining  to  the  construction  of  the  building,  the  owner 
within  the  aeaning  of  the  Mechanic's  Lien  law,  and  the  equit- 
able estate  will  be  ecoially  bound  ylth  the  leg?l  title  to 
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ff^ooniracta  made  rlth  him  in  the  construotion  of  the  building. 
Hinckley  v.  Field's  jiaouit.  etc.  Go.  91  Oal.  136). 'Where  a 
party  holds  the  legal  title,  and  makes  improve.aenta,  the  land 
is  bound  for  the  liens  of  the  mechanics;  and  this  party  is 
the  owner,  thou^  the  funds,  with  which  the  property  was 
purchased,  .elonged  to  tther  persons.'   (Phillips  on  Mechanics' 
Liens,  sec,  66;  Anderson  v.  Uillave.  47  N.  Y.  678)," 
(Italics  ours) 

Before  the  entry  of  the  decree,  claimant  asked  leave  to 
amend  its  answer  aund  petition  so  as  to  make  them  conform  to  the 
proofs,  and  thus  avoid  any  claim  of  variance. 

Smith-Hurd  Illinois  Revised  Statutes  1931,  chapter  22, 
section  37,  provides  that,  "the  court  •*•  may  permit  the  parties  to 
aaend  their  bills,  pleas,  answers  and  replications  on  such  terms  as 
the  oovirt  may  deem  proper,  so  that  neither  party  be  surprised  nor 
\mrea80nably  delayed  thereby."   Under  the  cirouinatanoes,  in  this 
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oas*,  and  to  avoid  any  quest  ion,  we  are  of  the  opinion  that  the 

oourt  should  have  exercised  its  discretion  in  allowing  claioant  to 

amend  its  pleadings*  It  would  have  worked  no  hardship  upon  cofflplain- 

ant,  or  upon  any  one  else* 

In  Greg^  v.  Brower.  67  111.  525,  the  Supreme  Court  said: 

"The  practice  in  this  state,  we  think,  has  not  been 
so  rigid  aa  in  the  English  or  New  York  chancery,  in  re- 
spect to  amendments*   They  are  regarded  as  peculiarly  vrithin 
the  discretion  of  the  court,  and  it  has  usually  been  liber- 
ally exercised  in  the  furtherance  of  Justice,  after  replic- 
ation filed,  and  even  on  the  hen.ring*  Jefferson  Co.  v* 
r»rFW9M.  13  lU*  33;  MazJla  ▼.  Svers-^l.  36  ib.  232;  kason 
▼•  TJH^Tr  ito«  195;  fffcrwell  v.  Meyer,  et  si,,   35  ib,  40;  j^rble 
Bonhotel.  ib*  340;  Moshier  v.  Knox  Jo^lege.33  ib*  155*" 

Ws  are  of  the  opinion  that  claimant  is  entitled  to  a  lien, 

and  that  the  court  erred  in  sustaining  the  exceptions  to  the  master's 

report  and  in  dismissing  the  answer  in  the  natxure  of  an  intervening 

petition  filed  by  claimant*  The  cause  is,  therefore,  reversed  and 

remanded  with  the  direction  that  the  oourt  enter  an  order  in  conformity 

with  this  opinion. 

RITKR3ED  AND  REiaANDED  WITH  01  SECTIONS, 

BEBEL,  P.J*  AND  WILSON,  J*  CONCUR* 
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D.  B.  BOTLSY, 
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L.  J.  LIPPERT, 
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Opinion  filed  Oct,  21,  1934 


MR.  JUSTIOE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  Judgment  of  the  Oiroult  Court  of 
Cook  County  entered  in  a  proceeding  brought  by  plaintiff  against 
defendant  to  recover  for  injuries  alleged  to  have  been  sustained 
by  plaintiff,  caused,  as  alleged,  by  plaintiff  being  etruok  by 
defendant's  automobile. 

It  is  alleged  that  defendant  Lippert  owned  an  automobile 
which  had  been  parked  on  a  grass  plot  in  front  of  a  building  occu- 
pied by  Hinckley  ^  3ohmitt,  in  the  city  of  Chicago,  and  that  while 
the  agent  or  servant  of  defendant  was  driving  the  automobile  from 
the  grass  plot  where  the  oar  wss  parked,  preparatory  to  driving  it 
within  certain  stalls  maintained  by  Hinckley  &  Schmitt,  and  while 
bpcking  the  automobile  for  that  purpose,  it  struck  and  Injured 
plaintiff.   There  were  five  ooxrnts  in  the  declaration,  and  insofar 
as  the  questions  arising  in  this  appeal  are  concerned,  they  are  identi- 
cal. 

It  is  claimed  by  defendant  and  not  denied  that  at  the  tint 
of  the  accident,  plaintiff,  defendant,  and  a  auun  named  Compton,  who 
was  driving  defendant's  oar  at  the  moment  of  the  accident,  were  all 
employees  of  Hinckley  &  Sohmitt,  and  that  they  were  under  and  subject 
to  the  Workmen's  Compensation  Act  of  Illinois,  and  that  the  accident 
occurred  at  the  place  of  business  of  HinoHey  *  Schmitt  on  Ontario 
street  in  the  city  of  Chicag-o.   The  record  indicates  that  on  the 
morning  of  the  accident  defendant  drove  his  oar  and  parked  it  in  a 
grass  plot  on  the  grounds  of  and  near  the  driveway  leading  to  the 
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plaott  of  business  of  Hinokley  &  Sohmltt;  that  Oooipton,  who  was 
drlTing  defendant's  car,  whioh«  it  is  alleged,  injured  plaintiff,  was 
in  charge  of  the  garage  and  truoks  of  Hinckley  &   Sohmltt;  that  at 
the  time  of  the  accident,  Oompton  was  In  the  act  of  moTing  this 
oar  from  where  it  w^s  parked  by  defendant  into  a  certain  stall,  being 
one  of  e  nxiaber  of  stalls  which  were  maintained  for  the  purpose  of 
parking  cars  of  officials  and  employees  of  iinokley  &  Sohmltt,  and 
that  plaintiff  was  proceeding  from  the  place  of  business  of  Hinckley 
&   Sohmltt  in  and  about  ftis  work  for  this  firm  at  the  time  he  w!)s 
injured*   The  reoord  also  indioates  that  it  was  the  custom  of 
Oompton  to  "put  these  cars  away",  referring  to  the  plaoing  of  oars 
in  these  stalls* 

It  is  Insisted  by  defendant  that  inasmuoh  as  plaintiff's 
rights  as  an.  employee  of  Hinckley  &   Sohmltt  are  fixed  and  determined 
by  the  I'vvrkmen's  Compensation  Act,  that  therefore,  he  has  no  right 
of  recovery  here,  and  that  If  there  is  any  action  to  be  maintained  by 
any  one.  It  is  by  Hinckley  &  Sohmltt,  subrogated  to  any  rights 
which  plaintiff  mi^t  have  under  this  Act,  and  that  the  act  of  Oompton 
in  moving  defendant's  oar  was  in  the  course  and  in  the  scope  of  his 
•ttploymtnt  by  Hinckley  l   Sohmltt,  and  that  the  oommon  law  right  of 
action  against  either  Oompton  or  defendant  was  abolished  by  the 
Tyorkmen*8  Oompensatlon  Act,  citing  Sections  6  and  9  of  suoh  act  and 
O'Brien  v,  Ohioago  Qitv  Rvs.  Oo.,  305  111,  244. 

Oahill's  Illinois  Revised  Statutes,  1933,  Chapter  48, 
paragraph  306,  being  Section  6  of  the  Imployees  Liability  Aot, 
provides  that,  "No  common  law  or  statutory  right  to  recover  damages 
for  injury  or  death  sustained  by  any  employee  while  engaged  in  the 
line  of  his  duty  as  such  employee  other  than  the  compensation  herein 
provided,  shall  be  available  to  any  employee  who  is  oovered  by  the 
provisions  of  this  aot,  to  any  one  wholly  or  partially  dependent 
upon  him,  the  legal  represent nt Ives  of  his  estate,  or  any  one  other- 
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vise  entitled  to  recover  daauiges  for  auoh  injury." 

Paragraph  329  of  Chapter  48«  of  Cahlll's  liiinols  ReTlsed 
Statutes*  1933,  being  section  29  of  suoh  aot«  provides  that,  *'Wher« 
an  injury  or  death  for  whloh  cofflpensation  is  payable  by  the  eaployer 
xinder  this  aot  was  not  proximately  oauaed  by  the  negligence  of  the 
•aployer  or  his  employees,  and  was  caused  under  circumstances  creating 
a  legal  liability  for  damages  in  some  person  other  than  the  employer 
to  pay  damages,  such  other  person  having  also  elected  to  be  bound 
by  this  act,  then  the  right  of  the  sinployee  or  personal  representative 
to  recover  against  suoh  other  person  shall  be  subrogated  to  his 
employer  and  suoh  employer  may  bring  legal  proceedings  against  such 
other  person  to  recover  the  damages  sustained,  in  an  amount  not 
exceeding  the  aggregate  amount  of  oompenaation  payable  under  this  act, 
by  reason  of  the  injury  or  death  of  such  employee." 

In  Bishop >  adm,  v.  Jhioago  RaUiravs  Oo. .  215  111.  App«  153, 
one  Frank  Birr,  decedent,  was  crushed  between  a  truck  on  whloh  he  was 
riding  and  a  street  car  belonging  to  and  operated  by  the  Chicago 
Railways  Company.   FTom  the  injuries  received,  he  died,  and  his 
personal  represent'^tive,  plaintiff  in  that  case,  alleged  that  the 
accident  was  caused  by  the  negligence  of  the  defendant  in  the  opera- 
tion of  the  oar.   On  the  trial,  the  jury  returned  a  verdict  for 
#6,000,  on  which  judgment  was  entered,  and  from  which  judgment  an 
appeal  was  taken.  The  stMsmsnt  of  the  case  shows  that  at  the  time 
of  the  accident.  Birr  was  employed  by  John  P.  Lynch,  who  was  operating 
an  express  biisiness  in  OhioagfO  under  the  names  of  Lynch  Teaming 
Company  and  Lynch  City  Express  Company.  Birr's  work  was  that  of  a 
helper  on  a  motor  truck  owned  by  the  Lynch  Company.  The  cause  was 
reversed  and  remanded,  and  in  this  opinion,  the  court  said: 

"We  are  of  the  opinion  that  plaintiff  has  no  cause  of 
f2*i°?;.^°'  }^^   following  ressons:   At  the  time  of  the  acci- 

Torce. 
defendant 


»ww*wu,  iwi  buc  j-wxiowing  reasons:  At  tne  time  of  the  ac^ 
dent  the  orkmen's  Compensation  Act  of  1913  was  in  force. 
Birr's  ftiployer.  Lynch,  Birr,  the  employee,  and  the  defen( 
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all  oajjie  within  the  operation  of  this  act.  Under  the 
declaration  and  the  evidence  this  is  conclusively  pre- 
suned  to  be  the  fact.   That  defendant  comes  within  the 
aot  has  been  held  in  Ohior^go  t^vs.  Jo«  v.  Industrinl  Board 
ff  llllnoifl.  276  111*  112. Upon  the  trial  defendant 
•ffered  to  show  that  Birr  and  his  employer  were  both  under 
the  aot,  and  that  plaintiff,  as  administrator,  had  instituted 
proceedings  before  the  Industrial  Jommission  for  compensa- 
tion on  account  of  the  accident  and  death  of  Birr;  th^t  it 
was  right  to  do  so  was  admitted;  an  adjudication  was  had 
and  an  award  made,  which  resulted  in  a  settlement  for  a  l\uap 
sum  which  was  paid.  •**  In  Keeran  v,  Peoria  B.  &   Cw  Traction 
Cq«.  377  111*  413,  these  sections  were  construed  to  mean 
Hhat  no  common-law  or  statutory  right  to  recover  damages 
for  any  accidental  injury  arising  out  of  and  in  the  oourse  of 
his  employment  shall  be  available  to  any  employee,  either 
against  his  employer  or  against  any  third  person  whose 
negllgenoe  may  have  occr^sioned  the  injury,  where  such  person 
had  also  eleotsd  to  be  bound  by  the  act,  the  employer  in 
such  case  being  subrogated  to  the  ri^ht  of  the  employee 
or  his  personal  representative  to  recover,  and  the  amount 
of  the  recovery  being  limited  to  the  aggregate  amount  of 
oompensrvtion  payable  under  the  act*'   This  wss  followed  in 

friebel  v.  Chicago  Jitv  av.  Go,.  380  111.  76,  (16  M.  0.  0*  A. 

To  the  same  effect  sae  Ounningham  v.  Metzger>  258  111*  App, 
150,  and  Jlgga  ▼.  Qhloago  Railways  Co..  317  111.  482. 

Inasmuoh  as  plaintiff  was  entitled  to  oompensation  under 
the  Workmen* 8  Compensation  Act,  this  court  is  of  the  opinion  that 
there  is  no  right  of  recovery  by  him  ?»gain8t  defendant,  and  the 
judgment  is,  therefore,  reversed* 
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Opinion  filed  Oct*  21,   1934 
MR.  J03TI0E  HALL  Di:LIVEa£D  THE  OPIMIOM  OF  THE  OOUHT, 
By  this  writ  of  error»  the  reversal  is  sought  of  a  judgment 
of  the  Municipal  Court  against  defendant  for  $906,43.   It  was  entered 
upon  a  judgment  note  aiwi  was  originally  for  1955.82.  After  its 
entry,  upon  petition  of  defendant,  it  was  opened  up  and  defendant 
was  permitted  to  present  his  defense.  The  cause  was  submitted  to 
a  jury,  which  returned  a  verdict  of  $906. 42*  and  thereupon  the  judgment 
was  confirmed  for  that  amount. 

In  his  petition  to  vacate  the  judgment,  defendant  alleges 
in  suhstajQoe  that  on  or  about  March,  1930,  he  desired  to  purchase 
from  plaintiff  a  1=2,000  fiftt  mortgage  on  oertein  property,  and  for 
that  purpose,  negotiated  with  the  president  of  the  plaintiff  bank, 
of  which  defendant  had  been  a  customer  for  25  years;  that  leichwein, 
president  of  the  bank,  stated  to  defendant  petitioner  that  the  bank 
did  not  at  that  time  have  a  i2,000  mortgage  on  property  in  the 
vicinity  of  West  Pullman,  but  that  they  would  have  such  a  mortgage  in 
the  near  future;  that  the  bank  had  certain  gold  mortgage  bonds,  which, 
as  represented,  were  good  security;  that  defendant  stated  to  the 
president  of  the  bank  that  he  did  not  desire  to  invest  in  such  gold 
bonds,  and  that  Heichwein  told  him  that  he,  defendant,  could  hold 
the  #3,000  in  gold  bonds  as  security  until  such  time  as  the  bank  had 
a  satisfactory  12,000  first  mortg?  e,  and  that  the  bank  would  at  any 
time  take  the  bonds  back  and  pay  the  amount  represented  ty  them. 
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together  with  accrued  Interest «  should  petitioner  desire  the  return 
of  hie  money;  that  he  oal]sid  auiny  tlaee  thereafter,  requesting  that 
the  bonds  he  converted  as  sigreed,  hut  the  hank  at  no  tlae  had  a 
first  mortgage  of  iii>2,000«  as  promised;  that  in  November,  1930, 
defendant  requested  Heiohweln  to  t nke  back  one  of  the  ^500  bonds  and 
pay  defendant  $500  with  accrued  interest;  thst  on  June  13th,  1931, 
he  requested  Heiohweln  to  redeem  one  4500  gold  bond,  and  that 
Relohvreln  told  him  that  If  he,  defendant,  was  in  need  of  money,  the 
bank  would  lend  him  the  amount  of  ^400  and  take  one  of  suoh  bonds  as 
collateral,  and  relying  upon  Relohweln's  promise  to  adjust  the  matter, 
defendant  executed  a  note  for  1400,  levlng  one  of  the  bonds  as 
collateral;  that  thereafter  on  December  23rd,  1931,  defendant  required 
additional  money  and  that  be  executed  a  note  for  $850,  leaving  certain 
of  suoh  gold  bonds  as  collateral  and  received  the  money  from  the 
bank;  that  thereafter  on  June  24th,  1932,  relying  upon  the  promise 
that  the  bank  would  redeem  the  gold  bonds  which  defendant  had  pur- 
chased, he  executed  a  judgment  note  of  that  date  for  the  sum  of 
#955.82,  of  which  sum  $85«00  was  for  attorney* s  fees,  and  that  the 
money  received  on  this  last  mentioned  note  was  money  returned  to  the 
defendant  in  accordance  with  the  original  agreement  made  with  the 
bank  with  reference  to  the  deposit  of  -2,000,  and  was  made  on  the 
expreea  promise  by  Reiohweln,  president  of  the  bank,  that  the  matter 
would  be  adjusted  when  conditions  improved,  and  that  the  bank  would 
take  baok  the  bonds  and  pay  the  note.   Defendant  offered  to  prove 
the  alleged  facta  set  forth  In  his  petition,  but  the  court  rejected 
sULl  of  such  testimony « 

There  is  no  suggestion  made,  but  that  defendant  gave  the 
note  to  the  bank  for  a  consideration.  The  only  defense  set  forth 
is  that  the  president  of  the  brnak  agreed  to  make  another  and  different 
deal  with  the  defendant,  which  It  is  alleged,  he  did  not  osrry  out. 
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In  iirr^Tlf  ^*'*^-^   f^nPli  v.  Lvtle.  263  111.  App.  151,  th« 
oourt  said: 

"The  note  in  suit  not  being  without  oonaidere.tion, 
parol  evidence  was  not  admissible  to  vary  its  terms.  Heso]|^ 
▼•  Qennia.  194  111.  App.  663;  Clinton  v.  Hfilfii,  303  111. 
App.  248;  .^ladifiX.  ▼•  Progressive  Metal  &   Refining  Co..  205 
111.  App,  552;  First  national  Bank  of  Beeoher  v.  Violf.  208 
111.  App.  283;  .eingteln  v.  Sorintz.  234  111.  App.  492; 
Handlev  v.  J^s^a*  337  111.  npp,  587:  Tegtmever  v.  Mordlund. 
259  Ul.  App,  247;  UXUSL  v.   ells.  46  111.  46;  M-son  v. 
Burton.  54  111.  349|  In  the  oases  oited  it  is  held  th?t, 
in  an  action  to  recover  on  a  promissory  note  absolute  on  its 
faoe,  evidence  of  an  oral  contemporaneous  contract  in  con- 
tradiction of  the  note  is  inadmissible.   In  the  late  case 
of  Tegtmeyer  v,  Nordlund.  supra,  we  said,  p.  251;  » ^e  are 
of  the  opinion  that  the  parol  testimony  to  the  effoot  that 
defendant  w;'8  told  th^t  he  would  not  have  to  pay  the  note 
was  inadmissible  as  tending  to  vary  the  terms  of  the  v^ritten 
instrument.   The  note  srys,  "Four  months  after  date  I 
proiBise  to  pay."  The  testimony  that  it  was  stated  that  the 
bank  would  take  care  of  it  tends  to  contradict  this  agree- 
BOnt*   In  Handlev  v.  Drum.  237  111.  App.  587,  the  court 
••asidered  this  question  with  a  thorough  study  of  many  oases.*'* 

We  are  of  the  opinion  that  the  court  r^s  fully  justified 

in  rejfoting  the  testimony  offered,  and  in  confirming  the  judgment 

upon  the  verdict  of  the  jury  for  ^906^42,  which,  as  we  imderatand 

the  record,  was  for  less  than  the  face  of  the  note. 

JUUOMIHT  AFTIRMSO. 


H£B£L,  F.J,  AKD  WILSOli,  J»  OOliCUR. 
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HUNTfiR  PAOKINO  OOMFAir 

Appellee^ 

V, 


IMfK  mSTERli  PAOKINa  0OliPAllT«   a 


27jf  I.A.  615 


Appallant • 

Opinion  filed  Oot,  33,  1934 

MR.  JU3TI0E  HALL  DELIVERED  THE  OPIHION  Of  THE  COURT. 

This  Is  an  appeal  by  defendant  corporation  from  a  judgment 
of  the  Superior  Oourt  of  Cook  County  against  It  for  the  sua  of 
18^500  and  oosta  of  suit.  The  action  is  In  assuapalt,  and  is  based 
on  an  alleged  agreement  between  the  East  Side  Packing  Oofflpany^  a 
corporation  of  East  St.  Louis,  Illinois,  (the  nane  of  irhloh  was 
subsequently  changed  to  the  Hunter  Pscking  Goapany),  plaintiff  and 
defendant  company,  for  the  purchase  from  plaintiff  by  defendant  of 
certain  hams,  i^lch  contract  plaintiff  claims  was  breached,  and  th'at 
it  thereby  suffered  damage.  The  cause  was  henrd  on  an  amended 
declaration  filed  July  3rd,  1931,  containing  three  oounts. 

The  first  count  charges  in  substance  th=»t  on  MoTember  21, 
1930,  and  December  16,  1930,  plaintiff  sold  to  defendant  30  carloads 
of  green  hams,  6  carloads  of  30,000  pounds  per  carload  at  $15*35  per 
100  pounds,  and  14  oajrloads  of  30,000  pounds  per  carload  at  $15.50 
per  100  pounds;  that  the  salss  were  made  pursuant  to  certain  memo- 
randa of  agreement  between  the  parties,  made  by  Lee  &  Wnldren, 
provision  brokers  of  Chicago,  Illinois,  such  loemoranda  being  desig- 
nated as  "bought  and  sold  notes".  It  is  alleged  thet  all  the  hams 
were  to  be  paid  for  by  defendant  upon  delivery,  and  that  plaintiff 
promised  to  deliver  the  hams  to  defendant  at  its  place  of  business 
in  Chicago,  and  that  defendant  promised  to  accept  and  pay  for  the 
same;  th-^t  on  January  3^  1931,  plaintiff  shipped  one  carload  of  such 
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hams  with  the  net  weight  of  30,000  pounds  at  |I5*25  per  100  pounds { 
on  January  9,   1931,  one  Oftrload  with  the  net  weight  of  30,010  pounds 
at  |15*25  per  100  pounds;  on  JpuM&rf   16,  1931,  one  oarload  with  the 
net  wiight  of  80,141  ptnm&M   at  ^15«35  per  100  pounds  and  on  Januery 
23,  1931,  one  carload  with  the  net  weight  of  30,018  pounds  at  |&5*35 
per  100  pounds;  th-^t  defendant  accepted  such  shipnents;  that  on  or 
about  February  6,  1931,  plaintiff  was  ready  and  willing  to  make 
further  shipaents  and  offered  to  make  the  same  in  aocordainoe  with 
the  agreement,  and  requested  defendant  to  accept  the  further  ship- 
■•Bts  and  pay  for  the  sajse,  l9ut  that  defendant  repudiated  the 
oontr&ot  aoid  would  not  at  any  time  thereafter  accept  any  of  the 
additional  shipments,  or  pay  for  the  same,  with  the  result  that 
plaintiff  was  foroed  to  resell  the  hams  at  a  great  loss  to  plaintiff* 
The  second  count  is  substpjntially  the  same  as  the  first,  except  that 
it  alleges  in  terns  that  the  brokers  were  the  agents  of  defendant* 
The  third  count  is  for  goods,  w^res  and  merchandise  sold  and  delivered* 

Defendant  denies  that  it  purchased  the  20  carloads  of  hams, 
as  alleged,  or  that  Lee  j-  Waldren  were  its  authorized  agents  and 
brokers,  and  as  such,  vrere  authorised  on  behalf  of  defendant  to  buy 
the  hasuR,  and  denies  that  it  accepted  and  paid  for  the  4  carloads 
mentioned  as  a  part  perfomanoe  of  the  alleged  contract;  denies 
that  the  plaintiff  resold  the  hams  within  a  reasonable  tiae  after 
defendant* 8  refusal  to  accept  the  same,  and  denies  that  plaintiff  is 
entitled  to  recover  for  the  difference  between  the  contract  price 
and  the  resale  price  of  the  17  osrs  set  forth,  and  that  Inasanioh  as 
it  accepted  4  cr^rloads  of  hams,  the  limit  of  its,  defendant's, 
liability  would  be  on  the  sale  of  16  oars*   Defendant  also  pleads  in 
defense  the  Statute  of  Frs^uds,  and  states  th^it  inasmuch  as  the  oon* 
tract  is  for  the  sale  of  goods  to  the  value  of  $500  and  upwards,  and 
that  in  view  of  the  faot  that  it  did  not  accept  any  part  of  the  goods 
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or  actually  reoelve  th«  anme,   and  did  not  pay  any  earnest  money  to 
bind  the  oontraot,  it  is,  therefore,  not  bound  by  the  alleged  agree- 
mente*  The  oauee  was  submitted  to  a  jury,  and  while  plaintiff  claims 
its  proved  damages  amount  to  the  sum  of  <fll,750,  the  Jury  returned 
a  verdict  in  its  favor  of  but  ^8,500* 

While  there  is  considerable  contrariety  of  testimony, 
still  the  evidence  adduced  tends  to  establish  the  fact  that  in 
November,  1330,  Joseph  Cyze,  secretary  and  buyer  for  defendant 
company,  in  various  conversations  with  Z«  K*  Waldron  of  Lee  &  Waldron, 
brokers,  told  rValdron  that  defendant  company  desired  to  and  did  agree 
to  purchase  certain  green  hams  to  be  delivered  at  various  tim«a, 
and  that  Cyse  stated  to  ivaldron  the  times  of  desired  shipments  amd 
amounts;  that  thereafter  and  after  conferring  with  an  officer  of 
plaintiff  company  which  agreed  to  make  the  sale,  Lee  &  Waldron  then 
mailed  to  e^ch  of  the  parties  the  memoranda  referred  to  in  the  deolar- 
ation  as  "bought  and  sold  notes";  that  the  total  of  such  purchase 
amounted  to  30  carloads  of  approximately  30,000  pounds  each;  that  in 
January,  1931,  4  carloads  of  these  hams  were  shipped  to  defendant  by 
plaintiff,  received  and  paid  for  by  it,  and  that  on  February  6,  1931, 
another  car  was  shipped  to  defendant  and  rejected  by  it. 

Laoy  Lee  of  the  firm  of  Lee  &   Waldron,  testified  in  sub- 
stance that  about  January  3,  1931,  Cy«e  requested  him  by  telejihone 
to  proour*  a  cancellation  of  the  contract  because  the  market  had  gone 
down,  and  defendant  oould  not  stand  the  loss;  that  he,  Lee,  thereafter 
had  a  talk  with  Mr,  Hunter,  president  of  plaintiff  company,  and  that 
on  January  3,  1931,  Lee  informed  Cyse  that  Hunter  declined  to  cancel 
the  contract,  Lee  further  testified  that  he  told  Oyre  that  if 
defendant  would  take  10  cars  of  hams  instead  of  30  and  sign  a  confirm- 
ation agreement  to  thst  effect,  he,  Lee,  would  attempt  to  bring  about 
such  an  arrangement  with  plaintiff  company;  th^t  he  did  confer  with 
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plaintiff*  and  tht  Ur«  Hunter  president  of  plaintiff  company 

signed  suoh  an  agrseoMnt  and  th^t  it  wag  aailtd  to  the  defendant;  that 

thereafter  he,  Lee«  disoussed  this  proposed  oontraot  with  Oyze  a 

nvunber  of  times,  but  that  it  wss  never  signed  and  returned.   Hone 

of  this  evidence  is  disputed,  except  that  Cyxe  testified  in  substanoe 

th?>.t  he  told  Lee  th^t  his  firm  was  unable  to  malce  banlcing  arrangements, 

and  th?t  therefore,  defendant  was  unable  to  prooeed  with  the  contract* 

Defendant  adranoes  the  theory  thnt  on  February  6,  1931, 
defendant  definitely  made  known  to  plaintiff  that  he  wo\ild  take  no 
more  of  these  haas,  and  that  therefore,  plaintiff  was  not  justified 
in  further  "manufacturing**  them.  The  evidence  does  not  support  this 
contention.  As  late  as  March  2,  1931,  plaintiff  insisted  that  defend- 
ant give  plaintiff  shipping  instructions,  which,  according  to  the 
evidence,  defendant  never  did*  As  stated,  the  evidence  of  defendant's 
refusal  to  comply  with  its  contract,  relied  on  by  defendant  in  this 
regard,  is  the  rejeotion  by  it  of  the  one  car  on  February  6,  1931* 
Shy  this  oar  was  rejected,  does  not  appear  from  the  record. 

It  appears  that  these  "bought  and  sold  notes"  consisted 
of  a  series  of  six  dooiimsnts  showing  three  sales*  £ach  transaction 
was  represented  by  two  documents,  one  denominated  a  *'bought  note", 
and  one  a  ♦•sold  note".  The  testimony  is  to  the  effect  that  in  each 
instance  the  "sold  note"  was  sent  by  the  brokers  to  the  plaintiff 
company,  and  the  "bought  note"  to  the  defendant  company,  and  that 
these  docximents  indicated  the  sale  by  plaintiff  and  the  purchase 
by  defendant  of  20  oaxloddi  of  green  hams  of  approximately  30,000 
pounds  per  carload  at  the  price  of  $15.35  per  hundred  pounds  for 
the  first  six  oars  and  $15*50  per  hundred  pounds  for  the  remainder* 

It  is  insisted  by  defendant  that  these  documents  do  not 
constitute  a  written  contract  within  the  Statute  of  Frauds.   There 
is  no  dispute,  however,  as  to  the  amounts  of  hams  purchased,  or  the 
price  to  be  paid,  as  shown  by  these  documents.   It  is  also  claimed  by 
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defendant  that  Ojte   wae  without  authority  to  malce  the  alleged  pur- 
chase on  behalf  of  defendant* 

Im  gau  Claire  vanning  Co*  v.  estern  Brokera^te  Co..  213  111. 
561,  "hought  and  sold  notes"  are  defined,  and  their  legal  significanoe 
and  effect  indlolited,  as  follows: 

*** Bought*  and  'sold*  notes  have  been  defined  to  be 
*  writ  tea  meaorajada  of  a  anle   of  goods,  delivered  to 
the  parties  thereto  by  the  broker  employed  to  negotiate 
the  sale.*  (4  Am.  &  £ng»  £noy.  of  Law,  -  3d  ed.  -  p.751). 
Generally  the  memorandum  delivered  to  the  buyer  is  the 
bought  note«  and  tkat  delivered  to  the  seller  is  the  sold 
note,  but  some  authorities  hold  that  the  sold  note  is  deliv- 
ered to  the  buyer  and  the  bought  note  to  the  seller*  (Ibid.; 
Story  on  Agenoy,  sec.  38.)  The  latter  view  was  taken  by 
this  court  in  Saladin  v*  Mitchell,  45  111.  79,  where  the 
court,  after  defining  a  broker  as  *an  agent  employed  to 
make  bargains  and  contracts  between  other  persons  in  matters 
of  trade,  for  a  compensation  commonly  called  bvekerage,* 
and  as  a  mere  negotiator  bet?reen  other  parties,  who  never 
acts  in  his  own  name,  but  in  the  names  of  those  who  employ 
him,  ->,nd,  when  he  is  employed  to  buy  or  sell  goods,  is  not 
entrusted  with  the  custody  or  possession  of  them,  and  is  not 
authorized  to  buy  or  sell  them  in  his  own  name,  used  the 
following  laixguage  (p.83):  <He  is  a  middle  man,  and,  for  sosM 
purposes,  is  treated  as  the  agent  of  both  parties,   inhere 
he  is  employed  to  buy  and  sell  goods,  it  is  the  custcua  to 
give  the  buyer  a  note  of  the  sale,  called  a  "sold  note," 
and  to  the  seller  a  like  note,  called  a  "bought  note,"  in 
his  own  name,  as  agent  of  eaoh,  whereby  they  are  reepeotively 
bound,  if  he  has  not  exceeded  his  authority.*" 

The  above  oase  is  oited  as  authority,  and  the  same  oonolusion  is 

reached  in  Prairie  State  grain  &  Elevator  Co.  v.  ^rede.  217  111. 

App.  407,  and  in  Abeles  ^  TanaaJg  Lbr,  &  Tie  Oo.  v.  northwest  Side 

Lbr.  Oo.  339  111.  App.  623.  Further,  the  record  indioatet  that  the 

contract  was  ratified  by  defendant  by  its  accept anoe  of  the  four 

oars  which  it  paid  for.  There  is  no  evidence  of  any  agreement  as 

to  the  four  oars  other  than  that  m  de  through  the  "bought  and  sold" 

n^ea.   As  to  the  effect  of  this  aot  by  defendant,  in  Eau  Qlaire 

Oq.nniQg  0^.  v;  .Vestem  Brokerage  Qo..  supra. .  the  court  makes  the 

following  statement: 

"Again,  the  conduct  of  plaintiff  in  error  amounts  to  a 
ratification  of  the  contract,  evidenced  by  the  'bou^t  and 
sold  notes.'   •**  'Ratification  is  equiv^^lent  to  previous 
authority.  It  operates  upon  the  act  ratified  in  the  same 
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■annex  as  though  the  authority  had  been  OTlginally  given.* 
***Where  a  prinoipal^  upon  being  Informed  of  an  unauthor- 
ized aot  of  another  in  hie  behalf*  does  not  give  notice  of 
his  aon-oonourrenoe  vrithln  a  reasonable  time,  he  is  held 
to  aesttMO  the  responsibilitx  for  the  aet  thua  reported," 

It  is  apparent  froai  the  reoord  thoit  the  action  of  defend- 
ant* a  agent  Oyze*  defendant's  failure  to  return  the  proposed  modified 
oontraotc  and  its  failure  to  give  plaintiff  further  shipping  orders, 
gave  plaintiff  every  reason  to  believe  that  defend;int  had      con- 
cluded not  to  proceed  further  with  its  agreement  for  the  purchase  of 
those  hama*  There  is  nothing  in  the  reoord  to  Indicate  that  at  this 
time  these  hams  were  not  "manufactured**  (a  term  used  by  defendant)  and 
were  ready  for  delivery.  On  the  contrary,  the  evidence  leads  ua  to 
conclude  that  at  ell  tiaes  plaintiff  was  ready,  willing  and  prepared 
to  make  deliveries  as  agreed,  and  as  defendant  should  direct*  The 
evidence  is  to  the  effect  that  after  Insisting  upon  defendant  giving 
further  shipping  directions,  and  receiving  no  reply  from  defendant, 
plaintiff,  at  v-rious  times,  in  good  faith  and  expeditiously,  resold 
the  merchandise  at  the  fair  and  best  obtainable  prices  as  of  the 
dates  of  the  various  sales,  at  prlees  which  indicated  a  difference 
between  the  prices  agreed  to  be  paid  by  defenrtajit  and  the  priooa 
received,  of  approximately  $14.,000.00.  The  verdict  was  for  $8,500.00, 
upon  which  judgment  w?s  entered.  The  jury  was  fully  and  fairly 
instructed,  and  the  judgment  is  affizmod* 

AFFIRMED. 

HEBEL,  P,J.  AMD   WILSON,  J.  CONCUR. 
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On  Appeal  of  H£RMAH  F.  WIMSLMAN, 
Appellant* 

0  pinion  filed  Oot.  2^,  1934 
MR.  JUSTICE  HALL  DELIVERED  Tlifi  OPIMION  OF  THE  OOUHT, 
This  is  an  appeil  froa  a  judgment  by  confession  for 
$3*392«50,  entered  Hoveaber  33nd,  1932«  in  the  itunioipal  Court  of 
Ghioago  against  Muriel  Connelly  and  Herman  Ft  Winkelman,  defendants* 
The  judgment  is  for  rent  for  the  months  of  June,  July*  August, 
September,  Ootober  and  Koveaber,  1933,  and  was  entered  under  the 
warrant  of  attorney  contained  in  a  written  lease*  After  motions 
questioning  the  jurisdiction  of  the  court  and  charging  a  material 
variance  between  the  cognovit  and  the  warrant  of  attorney  in  the 
lease  were  overruled  by  the  trial  court,  defendant  . inkelman  on 
January  18th,  1933,  presented  a  motion  to  vacate  the  judgment  by 
oonfession*   This  motion  was  supported  by  a  sworn  petition,  and  was 
continued  from  time  to  time* 

Pending  the  motion  to  vacate  this  judgment,  plaintiff 
caused  judgment  to  be  entered  on  tbe  same  lease  for  the  months  of 
December,  1932,  and  January,  1933,  in  one  case.  No.  2378914  in  the 
Municipal  Court  of  Chicago,  and  for  the  months  of  February  and 
March,  1933,  in  case  No*  2381678  in  the  Municipal  Court  of  Chicago. 
A  motion  was  made  to  consolidate  these  three  actions  for  the  reason 
that  they  involved  the  same  subject  matter.   This  motion  was  continued, 
to  be  heard  with  a  motion  to  vacate  the  judgment  in  the  instant  case. 
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On  April  7th,  1933,  plaintiff  filed  a  plea  in  whioh  he  aaserted  that 
a  judgment  of  the  Municipal  Court  entered  Kovember  8nd,  1333,  in 
an  aotion  on  the  lease  in  question  for  the  rent  for  the  montha  of 
March  and  April,  1932,  between  the  same  parties,  and  where  the  issues 
were  identical,  was  res  ad;)udic&ta  of  the  case  at  bar.   This  Judgatnt 
of  NoTember  3nd,  1933,  was  then  pending  on  appeal  to  this  court, 
and  uinkelnan,  defendant,  uored  the  trial  court  to  defer  consideration 
of  his  motion  to  vacate  the  judgment  by  confession  in  this  cause 
and  of  plaintiff's  plea  of  res  --d judicata  until.  thij»  court  rendered 
its  decision  in  Appellate  Court  cause  Mo*  36592,  which  inrolyed  the 
judgment  of  HoT«mber  8nd,  1932* 

On  iiay  31st,  1933,  the  trial  court  entered  an  order  denying 
Winkelman'a  motion  to  consolidate  the  three  causes  then  pending  in 
the  Municipal  Court,  and  denied  Vinkelaan* s  motion  to  postpone  con- 
sideration of  the  issues  involved  in  the  case  at  bar  until  this 
court  had  determined  the  appeal  in  Appellate  Court  cause  Ho«  36592* 
This  order  also  denied  Winkelman's  motion  to  vacate  the  judgment 
entered  by  confesalon  and  sustained  plaintiff's  plea  of  res  adiudioata. 
Th«  appeal  in  the  instant  case  then  followed,  together  with  appeals 
from  the  judgments  in  the  other  two  cases.  They  are  h«re  numbered 
37069,36070  and  36071,  respectively.   They  have  been  consolidated  for 
this  he&ring,  and  this  opinion  will  be  decisive  of  the  three  oases* 

On  Maroh  14th,  1934,  this  court  filed  its  opinion  in 
Appellate  Court  cause  iio.  36593,  affirming  the  judgment  by  confession 
entered  by  the  Municipal  Oourt  November  2nd,  1932,  on  the  warrant  of 
attorney  contained  in  the  lease  in  question  for  the  period  there  in- 
volved, which  it  as  stated,  for  a  period  prior  to  the  three  periods 
involved  here* 

The  material  allegatione  of  Wlnklenan's  petition  to  vacate 
the  judgment  by  confession  entered  in  this  cause,  which  are  substantially 
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th«  aaiBe  as  those  asserted  in  his  behalf  in  his  endS'^ror  to  raoats 
the  judgment  of  Noreatber  2nd,  1332,  are  that  he  was  sixty-eight 
ysars  of  age  and  had  never  had  experience,  either  in  leasing  or 
operating  rooaing  houses;  that  plaintiff  prepared  the  lease  in 
question  pvirsuant  to  an  arrangement  between  him  and  defendants;  that 
Winkelfflan,  at  the  solicitation  of  plaintiff,  without  reading  ths 
lease  and  without  any  consideration  therefor,  signed  his  naae  as  a 
guarantor,  aa  he  ^ysliewed,  and  for  no  other  purpose,  but  sinply  as 
an  accommodation  to  the  other  defendant,  Muriel  Oonnelly;  that  he 
is  obliged  to  uss  spectacles  or  eye  glasses  in  order  to  read  and  that 
he  did  not  have  them  with  him  at  the  time  of  the  execution  of  the 
lease;  that  he  told  plaintiff  that  ho  could  not  see  to  read  without 
his  glasses,  and  that  plaintiff  then  advised  him  that  it  was  unnecess- 
pry  th?t  he  read  the  lease  and  hurriedly  urged  him  to  sign  it;  that 
his  agreement  with  plaintiff  was  that  ho  was  to  sign  a  lease  for 
eight  months  as  a  guarantor,  and  not  a  leaso  for  thirty-two  months  as 
a  lessee;  aind  that  at  the  time  he  signed  the  lease  he  did  not  know  of 
its  provisions  nor  of  the  capacity  In  which  he  signed  same. 

A  careful  examination  of  the  record  convinces  us  that 
defendants*  contentions  that  there  wa,s  a  material  departure  in  the 
cognovit  from  the  warrant  of  ettomey  contained  in  the  lease,  aad 
that  the  affidnvit  of  the  execution  of  the  lease  did  not  sufficiently 
allege  facts  to  show  such  execution,  are  clearly  without  merit.  As  to 
the  former,  we  are  impelled  to  hold  that  the  power  to  confess  the 
judgment  in  this  cause  wag  clearly  given  and  strictly  pursued,  and  a« 
to  the  latter,  that  the  essential  material  facte  as  to  the  execution 
of  the  lease  were  definitely  and  sufficiently  stated. 
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It  has  heretofore  been  shown  th^it  the  deciaion  of  thla 
court  affirming  the  judgment  of  Novemher  2nd,  1932,  for  rent  for 
an  earlier  period  under  the  lease,  had  not  been  rendered  when  the 
final  order  was  entered  by  the  trial  oourt  in  the  instant  oaee* 
That  judgment  has  been  afflrned,  however,  sinoe  this  appeal  was 
perfected,  and,  Inasmuoh  as  the  eaae  lease  was  InTolved,  thst  the 
action  was  between  the  same  parties^  plaintiff  and  defendant,  and 
the  identical  issues  were  presented  for  determination  there  as  here, 
the  judgment  of  this  oourt  in  Appellate  Oourt  cause  No*  36592  is  a 
definite  adjudioation  of  the  issues  presented  and  are  binding  and 
oonolusive  on  this  oourt  on  the  determination  of  the  instant  appeal* 

This  oourt  held,  in  its  opinion  filed  in  oause  No*  36592| 

"The  record  does  not  show  that  any  artifice  or  trick 
was  used  by  any  one  in  procuring  defendant *8  siganture  to 
the  ler.ae   in  question*  The  extent  of  this  oase  mads  in 
his  petition  to  set  aside  the  judgment  in  this  regard  is 
that  he  was  induced  to  sign  a  writing  which  he  did  not  read, 
and  this  is  no  defense*" 

For  the  reasons  indicated  heroin,  the  judgment  and  order 

of  the  Municipal  Oourt  are  affirmed* 

AFFIBUED* 

H£B£L,  P«J*  AND  WliSOfi,  J.  OONOUR* 
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SOWARO  USNKIH, 

AppaXl«e, 
▼• 


UURI£L  COiJNSLLY   AND  HSHUAfi   F. 
WIHKELMAJi, 


(Defendants)* 


On  Appeal  of 

HERifAH   r.    fflMXLMAg^ 

Appellant • 


APPEAL  FROM 


HUNXCIPAL  COURT 
OF  OHICAOO, 

277  I.A.  616 


Opinion  filed  Oot.  23.  1934 
MR.  JDSTIOE  HALL  DSLIYfiHEO  THE  OPINICM  OF  THE  OOUHT, 
For  the  reasont  stated  In  ths  opinion  filsd  in  Ho« 
37069,  the  judgaant  and  order  of  the  Munioipal  Court  are  affirmed* 

AFFIRMED* 


REBEL,  P*J.  AKD  WILSON,  J.OONOUR, 
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EDWARD  MENKIN, 


App«lle«, 


MURIEL  OONNSLLY  AND  HEHMAH  F. 
WiNKELMAfi, 

(Defendants )• 


Ob  Appeal  of 

HSHMAH  F.  WIMKELMAJi, 

Apptllant. 
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MUMIOIPAL  COURT 


OF  OHIOAGO. 
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Opinion  filed  Oct.  2 J,  1934 
MR,  JUSTICE  HALL  DELIVERED  THE  OPINION  OF  THE  COURT. 
For  the  reasons  stated  in  the  opinion  filed  in  Ho«. 
37069*  the  judgment  and  order  of  the  Munioipal  Court  are  affiroed. 


AFFIRMED, 


HEBEL,  P.J.  AHD  WIL30H,  J.  CONOUR, 
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HSW  KHOLAIO  MUTUAL  LIFE  L»^URA10£ 
COMPANY,  a  Oorporation/"^ 


(CoMpIalnant)  Appellee, 

JOHN  W«  KSOGU,  et  al., 

(Defendant)  Appellants. 
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Opinion  filed  Oot.  29,  1934 

MR.  JUSTIOS  HALL  DELI7SHE0  THE  OPIMZOI  OF  THE  OOURT. 

This  l8  an  appeal  from  a  deoree  of  foreclosure,  confirming 
a  master* 8  report,  and  ordering  the  sale  of  the  property  involved. 
The  bill  alleges  th  t  defendant  beoame  indebted  to  complainant  in 
the  sum  of  v350,000,  evidenced  by  a  promissory  note  for  that  amount 
dated  December  24th,  1925,  payable  on  December  Ist,  1930,  with 
Intereat  at  the  rate  of  5^  per  annum  until  maturity,  and  at  the 
rate  of  7^  per  annua  after  maturity.  It  is  also  alleged  that  to 
eeoure  the  debt,  defendant  executed  a  mortgage  on  certain  property 
described  in  the  bill,  dated  December  34th,  1925;  that  on  Noveaber 
19th*  1930,  an  agreement  was  entered  into  between  the  parties 
extending  the  time  for  the  payment  of  the  principal  note  to  December 
15th,  1933,  and  at  the  same  time,  certain  interest  coupon  notes  were 
executed  by  defendant,  evidencing  the  Interest  agreed  to  be  paid. 
The  mortgage  contains  a  covenant  that  upon  the  oooasion  of  certain 
defavilts,  including  defaults  in  the  payment  of  interest  and  taxes  on 
the  mortgaged  property,  that  the  mortgagee  might  declare  the  entire 
Indebtedness  due.  The  bill  was  filed  December  30th,  1953,  and 
charges  default  in  the  payment  §t   interest  and  taxes,  and  alleges 
that  the  mortgagee  has  elected  to  declare  the  entire  unpaid  balance 
due  and  payable. 

Defendant  filed  an  answer  in  which  he  admits  the  making 
and  delivery  of  the  principal  and  interest  notes  described  in  the 
bill  of  complaint,  and  that  he  executed  the  mortgage,  as  alleged. 
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tout  atatet  that  botb  rere  dated  December  3rd,  1925«   The  defaulte 

alleged  in  the  bill  of  oomplaint  are  not  disputed,  but  neTertheleas 

defendant  denies  that  the  prinoipal  sxut  of  #350,000  ia  due  and  pay- 

a1»le» 

On  February  24th,  1933,  defendant  filed  a  oroes  bill  in 
which  he  nalces  allegations  aa  to  the  making  of  the  notea  and  mortgage 
and  his  defenses  to  the  bill,  which,  in  effect,  are  the  same  aa  are 
set  forth  in  hia  answer  and  the  aame  in  substanoe  as  the  points 
raised  here,  whioh  are  "that  the  trial  court  erred  in  refusing  to 
admit  STidenoe,  that  the  oomplainant  did  not  have  a  privilege  license 
as  a  foreign  corporation  to  do  mortgage  loan  business  in  the  state 
Off  Illinois;  that  it  was  without  authority  to  invoke  the  jurisdiction 
of  the  court  over  the  parties  and  the  subject  matter;  that  the  trial 
court  was  entirely  without  Jurisdiction  either  of  the  parties  or  of 
the  subjeot  matter,  and  was  without  authority  to  grant  the  relief 
prayed  in  the  bill  of  oomplaint,  to  refer  the  issues  to  a  Master 
in  Chancery,  to  approve  the  Master's  report,  and  to  enter  a  deoree 
of  foreclosure  and  sale  of  the  defendant's  property,  by  reason  of 
the  fact  that  the  Supreme  Court  of  the  State  of  Illinois  ia  not  a 
de  jure  Supreme  Court  in  that  Articles  4,  6  and  9  of  the  Constitution 
of  the  State  of  Illinois  and  Article  4,  Section  4,  of  the  Constitution 
of  the  United  States  have  all  been  violated;  that  the  Masters  in 
Chancery  Act  of  1872  (Illinois  Revised  Statutes,  Chap.  90)  is 
unconstitutional,  and  the  reference  of  the  issues  to  a  Master  in 
Chancery,  hia  report  under  aaid  reference,  and  the  entry  of  the 
deoree  approving  the  report  and  based  thereon,  are  rtall   and  void; 
that  even  if  the  act  be  constitutional,  the  court  could  not  refer 
the  iasuea  over  the  objection  of  the  defendant;  that  the  deoree  is 
aabigoua  and  erroneoua  on  its  face,  in  that  it  finds  $?289,163,42 
aa  the  total  indebtedness  in  one  part  of  the  deoree  and  ^;287,163,42 
in  another  part;  that  the  nature  of  the  issues  before  this  court 
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on  appeal  is  suoh  that  they  srust  be  oertlfied  by  it  to  th«  SuproMi 

Oourt  of  tho  State  of  Illinois  in  order  th >t  they  ouiy  be  oertifisd 

by  that  oourt  to  the  Supreme  Court  of  the  United  States." 

After  the  bill  of  foreolosure  was  filed,  the  oourt  on 

motion  of  complainant,  appointed  a  reoeiver  for  the  property  pendente 

litc«   An  interlooutory  appeal  to  this  court  was  taken  from  the  order 

of  appointment,  and  the  same  questions  were  raised  in  that  proceeding 

as  to  the  jiurisdiotion  of  the  Superior  Court  of  Cook  Couinty  as  are 

raised  here.  This  oourt  affirmed  the  order  appointing  the  receiver, 

fiffty  Sffg^^d.  Mutual  Life  Ins.  Co.  v.  Keoeh.  No.  36783)  and  as  to 

the  question  of  the  jurisdiction  of  the  Superior  Oourt  to  entertain 

the  bill,  said: 

"lut  the  fflaln  contention  of  Keogh,  here  urged,  is 
that  the  Superior  Oourt  erred  in  the  appointment  of  any 
receiver  pendente  lite  of  the  premises,  because  th^t  court 
was  'without  jurisdiction*  to  entertain  oomplainant * s  bill 
(a  common  and  ordinary  bill  to  foreclose  a  mortgage)  for 
the  re?3ons  stated  (as  above  outlined)  in  his  answer,  and 
in  his  subsequently  filed  motion  to  dismiss  said  bill  which 
the  coxirt  denied.   We  find  no  merit  In  the  contention.   That 
a  court  of  general  jurisdiction,  such  as  the  Superior  Covirt 
of  Cook  County,  may  entertain  a  bill  for  the  foreclosure  of 
a  mortgage  on  real  estate,  and  may  also  upon  a  proper  showing 
appoint  a  receiver  pendente  lite  to  collect  the  rents  and 
to  preserve  the  property  frtwo  waste,  etc.,  is  \inquestioned. 
And  we  are  not  impressed  with  the  force  of  any  of  the 
reasons  stated  by  Keo^  for  his  content  ion,  •• 

This  question  of  the  jurisdiction  of  the  Superior  Court  having  been 

determined  in  the  affirmative,  it  will  not  be  necessary  to  further 

consider  it* 

The  cause  was  referred  to  a  Master  upon  the  bill,  answer 

and  cross  bill  to  take  evidence  and  report  his  findings  of  law  and 

fact.  The  Master  made  his  report  and  a  hearing  was  had  by  the  court 

on  exceptions  thereto.  Upon  this  hearing,  defendant  raised  the  point 

that  complainant  was  without  authotlty  to  prosecute  its  suit,  for  the 

reason  that  it  was  not  licensed  to  loan  money  in  Illinois,  and 

offered  in  evidence  the  license  issued  by  the  State  of  Illinois  to 
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the  oomplainant  to  do  a  life  InauraAoe  busincfls  lE  this  state*  As 

this  hearing  was  upon  exceptions  to  the  MaateT's  report,  and  nothing 

els«»  the  court  refused  to  admit  this  OTldenot*   On  the  point  raised, 

hovsTsr,  vs  oall  attention  to  the  faot  that  there  is  no  law  in  this 

stats  which  reoruires  any  corporation  to  obtain  a  lieense  to  losA 

money  in  the  state*  Oahill*8  Hevltsed  Statutes,  1933,  chapter  32, 

paragraph  399,  section  1,  entitled,  "An  Act  to  enable  corporations 

in  other  statee  and  countries  to  lend  money  in  Illinois  to  enforce 

their  seourities  and  acquire  title  to  real  estate  as  security," 

approved  May  24,  1897,  provides: 

"That  any  oorporstion  formed  under  the  laws  of  any 
other  state  or  oountfy,  and  authorized  by  its  charter  to 
inrsst  or  loan  money,  may  invest  or  loan  money  in  this 
state*  Any  suoh  corpor'=!tion  that  may  have  invested  or 
lent  money  as  aforesaid,  may  have  the  same  rights  and 
powers  for  the  recovery  thereof,  subject  to  the  same 
penalties  for  usury,  as  private  persons,  citisens  of  this 
State;  and  when  a  sale  is  made  under  any  judgment,  decree 
or  power  in  a  mortgage  or  deed,  suoh  oorpor'»tion  may 
purchase,  in  its  corporate  name,  the  property  offered  for 
sale,  and  beooaa  restsA  with  the  title  wherever  a  natural 
person  might  do  so  in  like  oases:  Provided,  however*  that 
all  real  estate  so  purchased  by  any  suoh  corporation  in 
satisfaction  of  any  such  liability  or  indebtedness  shall 
bs  offered  at  public  auction,  at  least  once  every  year, 
at  the  door  of  the  court  house  of  the  county  wherein  the 
same  may  be  situated,  or  on  the  premises  so  to  be  sold, 
after  giving  notice  thereof  for  at  least  four  consecutive 
weeks  in  some  newspaper  of  general  circulation,  published 
in  said  county;  and  if  there  be  no  such  newspaper  published 
therein,  then  in  the  nearest  adjacent  county  where  suoh 
nswspaper  is  published;  and  said  real  estate  shall  be  sold 
Khsnever  the  price  offered  for  it  is  not  less  that  the  claim 
of  such  corporation,  including  all  interest,  costs  and  other 
expenses:  And,  provided,  fur they,  th-t  in  case  suoh  corpora- 
tion shall  not,  within  the  period  of  five  years  after 
acquiring  such  title,  sell  suoh  lands,  either  at  public  or 
priv  te  sale,  as  aforesaid,  it  sh^ll  be  the  duty  of  the  State's 
Attorney  to  proceed  by  information,  in  the  name  of  the  People 
of  the  State  of  Illinois,  i^gainst  such  corporation  in  the 
circuit  court  of  the  county  =ithin  which  such  land,  so 
neglected  to  be  sold,  shall  be  situated,  and  such  court  shall 
have  jurisdiction  to  hear  and  determine  the  faot,  and  to 
order  the  sale  ofsuch  land  or  real  estate,  at  such  time  and 
place,  subject  to  such  rules,  as  the  court  shall  establish* 
The  court  shall  tax,  as  the  fees  of  the  state's  Attorney, 
suoh  3\im  as  shall  be  reasonable;  and  the  proceeds  of  such 
sale,  after  deduoting  the  sold  fees  and  costs  of  proceedings, 
shall  be  paid  over  to  suoh  oorpor=jtion:  And,  provided,  further 


^ottn^ttti  List)  sw  ,Tdre70ii 


:  s>«i-i:ve!£q  ,^8X   ,•^S  ^b^  &avo2CfC,'ii 


■^ai 


10  o. 


O*    tits    ,:{•: 


that  nothing  in  this  act  ^ntained  shall  be  so  oonatrued 
as  to  confer  banking  powers  or  privileges  uoon  any  suoh 
corporation*" 

We  are  of  the  opinion  that  the  court  w?.a  not  in  error  In 
refusing  to  admit  the  oertlfloate  in  evidence,  and  tb^ t  the  complain- 
ant Is  authorized  by  the  statute,  just  quoted,  to  prosecute  Its 
suit  to  completion,  rs  there  provided* 

Defendant  raises  the  point  that  there  Is  uncertainty  in 
the  decree.  He  claims  that  in  one  place  the  court  finds  that  his 
debt  amounts  to  |389,163«43,  and  that  in  another  place  It  amoxints  to 
^287, 163*42 •  An  examination  of  the  decree  indioates  that  the  court 
found  the  amount  due  by  defendant  to  complainant  to  be  v287,163.42, 
and  M?e  found  no  difficulty  in  determining  this  from  the  deoree. 

Defendant,  appellant  here,  also  raises  the  question  as  to 
the  const itutionality  of  the  '♦Act  oonoeming  masters  In  chancery." 
In  Kowalozvk  v.  Swift  &   Oo..  317  111*  313,  the  Supreme  Court  said: 
"When  the  party  defeated  in  the  trial  court  appeals  to  the  Appellate 
Court  he  waives  the  right  to  raise  a  constitutional  question  in 
that  court* ••  This  question,  therefore,  is  not  properly  before  us* 
Ths  deoree  of  the  Superior  Court  of  Cook  County  is  affirmed* 

AFFiaUSO* 
HEB5L,  P.J.  AMD   WILSOK,  J,  CONCUR. 
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J.  WILLIAM  F£LDUANM, 

(Complainant)  Ap{$ellee, 

YSTTA  SILVER  AHDALUAN^  MAXIISLL  N. 
AUDAhkAii,    JULIUS  ANOALMAH  and 
FR£D  K.  aRM£HB£HO, 

(Oertain  Defendants)  Appellants. 
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Opinion  filed'  Oot.  si,  1934 

MR.  JUSTIOS  HALL  D£LIVi:R£D  THE  Orl^IOli  OF  TH£  OOURT. 

This  is  an  appeal  from  a  decree  entered  in  favor  of  com- 
plainant in  a  foreclosure  proceeding.  The  trust  deed  for  the  fore- 
closure of  which  the  proceeding  ;i?as  instituted,  was  executed  \>y 
Tetta  Silver  Andalman  and  her  husband.  Maxwell  N.  Andalaan,  to 
secure  a  principal  note  of  |S»000  and  a  series  of  interest  notes, 
also  executed  by  these  two  defendants*  The  deeds  and  notes  were 
dated  March  29th,  1929,  and  the  principal  sum  became  due  three  yeors 
after  that  date*  The  interest  agreed  to  be  paid  was  7^  from  the 
date  of  the  principal  note,  and  was  payable  semi-annually. 

In  the  answer  filed  on  behalf  of  defendants,  Yetta  Silver 
Andalman  and  Maxwell  N.  Andalman,  it  is  alleged  in  substance  that 
complainant  holds  the  notes  as  a  sham  and  a  pretense  for  one  Henry 
G«  Zander;  that  the  trajnsactlon  was  usurious  in  that  there  was  exacted 
and  paid  by  Yetta  Silver  Andalman  and  Maxwell  N.  Andalman  usury  in 
sum  of  f560»00,  and  that  defendants  received  only  the  s\im  of  $7,540; 
that  the  defendants  are  entitled  to  have  credited  against  the  ^7,540 
all  payments  made  since  March,  1929,  which  is  approximately  t2,260, 
and  that  their  indebtedness  is  only  about  $5,750;  that  because  of  ths 
usury  paid  and  the  fact  that  the  complainant  is  not  the  owner  of  the 
said  notes  and  mortgage,  complainant  is  not  entitled  to  any  relief 
in  equity. 

The  oause  was  referred  to  a  master,  who  heard  the  evidence 
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and  foiind  aaong  other  things  th^- 1  there  was  due  oomplainant  on 
account  of  the  principal^  interest  and  costs,  the  sua  of  $8«417«45, 
together  with  solicitor's  feet  in  the  sum  of  $500 j  th^t  Henry  G. 
Zander  &  Company,  a  oo-partnership,  acted  ss  broker  for  Yetta  Silver 
Andalfflan  and  ICaxwell  N.  Andalman  in  procuring  the  loan  in  question 
and  reoeiTsd  ;  oommisaion  therefor;  that  afterward  Charlotte  zander 
purchased  with  her  own  money  the  indebtedness  for  18,000,  its  faoe 
value;  that  the  evidence  failed  to  show  that  she  received  any  of 
the  oonmiseion,  or  had  knowledge  thereof,  or  that  Zander  &  Oompany 
acted  ris  her  agent  or  brokers  in  making  the  loan,  and  the  master 
concluded  that  the  charge  of  usury  was  not  established  by  defendants. 
£xoeptions  to  the  master* s  report  were  heard  by  the  court,  were 
overruled,  and  a  decree  entered  confirming  such  report* 

The  principal  note  for  ^8,000  signed  by  Yetta  Silver 
Andalman  and  Maxwell  N«  Andalaian  was  made  payable  to  "ourselves", 
and  was  endorsed  by  each  of  them  in  blank,  which,  of  course,  made 
this  note  payable  to  the  bearer* 

On  the  hearing  before  the  master,  the  notes  involved  were 
introduced  In  evidence  by  complainant  * s  solicitor,  and  complainant 
was  asked  to  li^om  they  belonged,  and  the  answer  was,  "they  belong 
to  myself***  On  cross-examination,  this  witness  stated,  "I  did  not 
have  thegifin  my  own  actual  physical  possession  from  the  start*  I 
suppose  Mrs.  SsAder  kept  them  in  her  safety  deposit  box*   I  donH 
know  where  she  keeps  them*  The  first  time  I  saw  them  was  when  they 
were  in  the  offioe  and  said  they  were  going  to  start  proceedings 
against  the  place,  foreclosure*  I  didn<t  buy  the  papers  from  iirs* 
Zander*  I  never  bought  them.   I  own  these  papers  now,  but  I  never 
bought  then*  They  were  not  given  to  me  as  a  present*  I  tell  the 
Master  and  for  the  record  that  I  claim  o?-nership  of  these  papers 
because  they  were  given  to  me  for  collection  purposes,  I  hold  these 
papers  for  collection  purposes,  and  for  no  other  purpose** 
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In  Bourke  v,  Hefter.  202  Ill»  321,  oited  here  by  both 

parties^  a  bill  vat  filed  to  foreoloee  a  trust  deed*  Ob  the  hearing 

In  that  oase,  the  oomplalnant  testified  that  he  waa  the  legal  ovner 

of  the  notes  sued  on;  that  they  were  tramsferred  to  hln  for  the 

purpose  of  ootmenclng  foreclosure  proceedings,  and  that  he  paid 

nothing  for  thesi*  As  to  the  ownership  of  the  notes,  this  statement 

Is  alBOst  the  eaae  as  tliat  aade  by  complainant  In  the  instant  case* 

In  the  case  cited,  the  Supreme  Oourt  said: 

"Appellant  Insists  that  It  w?8  error  In  the  decree  to 
find  that  appellee  was  the  legal  owner  of  the  notes,  and 
that  the  real  owner  should  hare  been  made  a  party  to  the 
suit*  "^he  notes  were  payable  at  the  office  of  Oreeneboua 
Bros*,  which  firm  consisted  of  three  brothers,  two  of  them 
being  parties  to  the  suit,  both  Individually  and  as  trustees 
in  the  trust  deed*  The  notes  were  payable  to  the  order  of 
the  maJcer,  and  were  by  endorsement  made  payable  to  appellee* 
There  was  no  evidence  as  to  the  real  owner  of  the  notes* 
T^ey  were  in  the  possession  of  Greenebaxim  Bros*,  and  were 
delivered  to  appellee  for  the  purpose  of  bringing  suit  and 
he  WAS  clothed  with  the  legal  title  to  them*  Appellant  was 
not  prevented  from  making  any  equitable  defense  she  had  to 
the  notea,  and  she  was  allowed  to  testify  th?t  she  never 
received  any  consideration  for  them*  The  real  owner  having 
put  the  notes  in  the  power  of  the  apx^ellee  by  hsving  them 
endorsed  to  him  xmconditlonally,  caimot  be  heard  to  complain, 
and,  as  we  have  seen,  no  ham  was  done  appellant  thereby* 
Had  the  suit  been  at  law,  it  would  have  been  brought  in 
appellee* 8  name*" 

We  are  of  the  opinion  that  the  oourt  was  not  in  error  in 
oonflrmlng  the  master* s  report,  and  in  entering  the  deoree  of  fore- 
closure* There  is  no  proof  that  any  usury  was  charged  by  either 
the  complainant  or  by  Charlotte  Zander*   It  is  not  contradioted 
that  the  broker  was  the  agent  of  the  defendant,  and  that  any 
Ottnmisslon  paid  was  paid  to  this  broker*  The  deoree  of  the 
Oiroult  Oourt  is  affirmed* 

AJTIRItSD* 
HEBSL,  P*J*  Alio  WILSON,  J*  CONCUR* 
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PEOPLE  OF  THE  STATK  OF  ILLIMOJO,  •% 
X9l   JOHN  S.  RUSOH, 


Oejfendant  in  Srror, 


ABRAHAM  BLUJAMIK,    JOSEPH  KODIO,    ROBERT 
BKLL  and  FRAis'K  J.    KYZIVAT^ 


/ 


/COUHTY  COURT, 
OOOK  COUNTY. 

Plaintiff  in  Error.      )  W 

Opinion  filed  Got.  2^,  1934 

MR,  JUSTICE  WILSON  DELIVERED  THE  OPINIOfi  OF  THE  COURT. 

September  11,  1933,  a  petition  was  filed  in  the  County 
Court  of  Cook  County  in  the  name  of  the  People  of  the  State  of 
Illinois,  ex  rel  John  S.  Husoh,  obief  olerk  of  the  election  ooouaise- 
ioners,  in  irtiioh  it  was  charged  that  Atorahaa  Benjamin,  Robert  Bell, 
Joseph  Kodic,  Frank  J.  Eyzlvat  and  Sarah  Co|ien,  while  acting  at 
judges  and  clerks  of  election  in  the  30th  Precinct  of  the  34th  Ward 
in  the  City  of  Chicago,  at  the  gener^al  election  hild  on  November  8, 
1932,  were  guilty  of  contempt  of  the  County  Court  in  th»t,  while 
acting  as  such  judges  and  clerks,  they  were  guilty  of  making  false 
and  unlawful  returnm  as  to  the  yote  and  were  guilty  of  fraudulent 
conduct  and  practices  in  the  performance  of  their  duties.  The  court 
fovind  the  defendants  guilty  and  fixed  the  punishment  of  Sarah  Cohen 
at  |25  and  costs  and  that  of  the  other  defendants  at  30  days  in  the 
county  jail.  Sarah  Cohen  paid  her  fine  and  the  judgment  was  satis- 
fied so  far  as  she  was  concerned.   The  other  defendants  have  appealed 
from  the  order  of  the  County  Court  and  the  matter  is  before  us  for 
consideration* 

Following  the  election  a  re-coxint  was  had  upon  a  contest, 
by  certain  candidates  for  judge  of  the  ii\micipal  court  of  Chicago* 
The  judicial  election  was  held  at  the  same  time  as  the  general 
election  and  at  this  re-count  the  tally  sheets,  poll  books  and  re-count 
sheets,  being  a  suaoaary  of  the  mtes  c- st,  were  introduced  in  evidence. 


8T8T5 


■  't 


.tC'- 


.YTi:' 


319 


^ZQL   ,^S   .too  Jbalil:  aoitilqO 


vt arret*  ;.  .     trcuoO 

.       ^siojaXiil 

■        .  5    .  qseoL 

;:sIt«)Xfi>  fcfLs  cajjisift 


i^uoo  axIT     .e»ii-tfl)  1X911*  lo  stummTc': — ^n  ?n't  al  •soiitojBiq  jbn?  tf^owbuoo 

3rl;r  ai  ex^^-   OE  *^  8t£W/:5n«lo^  Tsr^^  dt  ba£  %iwo  bits  USt  tm 

~9its»  »iw  tnamabul  &sli  be.  rloO  Aeis^     .IX-t   Y^ai^oo 

fcsXesqqs  svi^il  ii^J'-v.  ^fiolsl)  t^Ju*©  »si'*r      *t9.iiOsifioc  ajsw  Sffe  r  ,■.  £)9X1 

Tol   nr/  aao"^  .  >J'tJ5E  BAi   tat   J-ivo'     Y^smoV   9di  lo  i9bxo  Bdi  SiOzH 

^iioltst^blBaoo 

»t3«*noo  9  nocTJL'  fojsfl  eir*  iffluoo-  i^foaX©  «d*  gniwoXXo'i 

.o:,i'OlrfO  to   ttuoo  iBqloXatsU  9At  to  »si>0{.   701   p-tri>iJbii£0  ni«*i»o  x<Jf 

iBrt®n9y  3dt  a-<?  *al*  »jf>/-8  •d:r  *js  1)1 9.  .oXa  LeioXI)ij{;  sriT 

*xiircc-QT  bii/!  eafocd  XXoq    tOtssile  xXXe*  ndi  itm;oo-»t  aijftf^  *r  bws  iioX;feoX© 

.aens£'2v%  xii  fteeuLoT^rtX  stcow  -*aso  p«iJ»v  od^J  lo  vtsteaiAfa   u  -uaXscf   .eifeoiTa 


J7'^ 


1^^ 


% 

Txvm  ili«»«  \\  wpp%!Ki%  ti»%t  %lwr«  «»•  ft  •ont&<i«nfcl>l«  ii»«r»pft»«y  in 
th*  rfftvrm  ««4l«  tey  tlM  Jiiig««  ^md  olftrk*  of  •l*«itl«i  of  this  pr««la«i 
Had  %hiit  df  VSkn  offlol^l  r««oua1^«       2%  «••  stlpolatt^  tk«%  t^o  r^eovAt 
flgnron  ««y*  oerr«ot,       fho  wpg^iwf  iMiro  •oaUib4  tte%  mm^  orrot* 
«,re««  viti»««t  conAcvt  of  r!«rp«««  «aA  «i%)to«it  laf  lM}»rop«r»  oormpt  or 
wOawful  ot  wlXAtl  lat«a%t   tKat  tho  a«riMi]'  of  ir»t*c  at  thla  •lovtlott 
van  laxgi  aad  thfk%  t1i«  oanat  for  Ofltndxdfttoft  for  th«  «unloip«l  emirt 
»«•  r#»«tei  aiMit  I  ISO  0*010^,  in  tli*  noraiaf  mikS  they  noro  tiro4 
wbA  «iiHm»io4  AAd  th«%  th«  tomt  ««•  &ot  fiainlMi  witil  ftrowid  four 

•  *«l««it  timt  momiim,     TIsa  ^to  for  jiiilt«a  of  t)M  ittmieipftl  oourl* 
k«««^v«  1M0  iaq^«  a  ••|M».ris%«  ^IXot  %ta^  froa  %&•  taMUtioa  of  fisiiraa 
wadkm  tt|»B  %be  ra-aauat  la  tiaa  aeatatt  by  th«  aaadldataa^  It  appaaf* 
tliat  of  tlhaaa  ballata*  SM  vara  atialcht  vft«»ocn>tia  aad  6T  vara 
«traigbt  Aapiibllaim.     Tlwira  «ar»  ap]i.-«axlaataly  BOC  aaa^a  oa  tika  paXI 
liaoka  \A  thia  pr«aiaat,     Aftar  «a4hMitiiH(  tb«  aturiMr  of  atralrliLft 
Danaaratia  ani  iapa^Xiaaa  avtae,  it  it  spparaat  th»t  tliar*  la  a  vtda 
dlaarafNoiaf  batw^^a  %\t»  aorraat  totala  aa  ooatalaadi  la  PaopXaa*  txMbit 

•  nxA  in  la  ao  far  aa  tte  aatatalMtf  aad  rtjaatad  taXXeta  ii%tm  ooaaaiaaA 
aMtf  tha  vataa  araftltad  %<$  tka  o«a4l<lataa  liy  tha  raapoaAasta  ha  fa  apoa 
thalr  r«t«mi  to  tha  aXaetlaa  aoMiiaaloaam.        l>aapXaa*  Xldablta  •  aai 
•a  ara  thf«  offieiKl  flfwraa  arrival  at  la  tha  ra-aatet. 

Thara  vara  34  iiaididataa  la  aXX  and  kttt  osa  af  X^*m  ehtalaai 

tha  aaa»  PmmX  aa  idtoan  h?  tha  f Ifaraa  iq9<>a  tlia  ya*aa«i$  aad  thoea 

r«%ana<S  by  tha  raapaManta.       Tha  juica  af  tha  Oauaty  oetirt  la  anaaiag 

up  tha  fftota  aada  th<»  foXXavlag  ata%a«aa%,  vhlah  wa  t\xA  to  ba  corraat: 

""^•XL*  iantXaaaa«  tha  aaaat  aa  aa4a  hara  wuier  diraetlom  af 
tha  ^VNOtt  ahd  la  thit  eourt,  dIaaXaaaa  that  J\stfga  tlaak 
racaiaatf  SoS  aataa,         Th«  jtidgaa  aad  eXarka  ahaaad  ha  raa^lTad 
8«X»  a  dlffaraaaa  of  M  votoa,       Qaaay  r*to  iy«4  \Z%  irataa  hf 
tha  ratora  sf  th«  judgaa  7.ii<t  eXarka.  irharaM  tha  fnet  la  ha 
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received  108.   Judge  Heller  reoeivcd  132  when  in  tnot   he 
should  hpve  been  given  160.   Judge  Sohulman  received  109 
by  the  return  of  the  judges  and  clerks  when  he  should  have 
received  133.   Judge  Fischer  received  90  by  the  return  of 
the  judges  and  clerks^  wheree^s  he  should  receive  117* 

The  discrepancies  there  are  substantial  and  are«  I 
thinkf  concrete  evidence  of  mlsoounduct  on  the  part  of  those 
judges  and  clerks  making  the  returns*" 

It  is  apparent  that  the  discrepancies  are  too  glaring 

and  too  niimerous  to  be  susceptible  to  an  explanation  consistent 

with  innocence.   .Vhen  it  is  borne  in  mind  that  there  are  over  3,000 

preoinots  in  the  Oity  of  Ohicago,  it  only  involves  the  question  of 

mathematical  computation  to  show  that  Bioek  would  have  been  credited 

with  168«000  votes  in  the  Oity  of  Chicago  if  he  had  maintained  such 

gains  in  each  and  every  precinct  Mid  Heller  would  have  lost  84,000 

if  the  same  r^^tio  of  loss  had  been  maintained  in  each  precinct  of 

the  city.   There  is  also  evidence  in  the  record  which  substantiates 

petitioner's  assertion  that  the  officials  in  charge  of  the  precinct 

had  failed  to  canvass  the  vote  in  accordance  with  the  oity  election 

act.  ^his  act  provides  that  the  split  or  scratched  ticket  should  be 

"canvassed  separately  by  one  of  the  judges  sitting  between  the  two 

other  judges,  which  judge  shall  call  each  name  to  the  poll  clerks,  and 

the  office  for  which  it  is  designated,  the  other  judges  looking  at 

the  ballot  at  the  same  time,  and  the  poll  clerks  making  tally  of  the 

same***  If  the  vote  were  correct  it  might  not  constitute  g  contempt 

of  court  to  have  violated  this  provision  of  the  Section  laws,  but 

where  there  are  discrepancies  in  the  vote,  such  as  appear  here,  the 

fact  that  election  officials  did  not  follow  the  legal  directions  may 

be  considered  together  with  all  the  facts  and  circumstances  in  the 

case  as  indicating  a  disregard  of  the  law.  Failure  of  precinct 

officials  to  observe  this  enactment  -  hen  instructed  by  the  County 

Court  so  to  do,  when  coupled  with  discrepancies  in  the  vote  and  other 

■Isooxinduct ,  is  a  fact  for  the  court  to  consider  in  arriving  at  its 
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judgment  as  to  whether  or  not  the  reapendents  were  guilty  of  contempt. 

It  is  contended  lay  respondenta  that  the  finding  and 

Judgment  of  the  court  sre  contrary  to  the  weight  of  the  eridenoe.   In 

the  case  of  People,  ex  rel  Auaoh  v,  Kotwaa.  et  al.  decided  by  the 

Appellate  Oourt  of  this  Oiatriot,  First  OftTkeion,  aen.  No.  37334» 

the  court  in  its  opinion^  said: 

"Oounsel  for  the  three  respondents  wio  prosecute 
this  writ  of  error  contend  that  'Mere  proof  of  a  discrepancy 
between  the  co\mt  of  the  jiidges  and  clerks  and  the  recount 
is  not  sufficient  to  sustain  a  finding  of  guilty.   The  bur- 
den of  proof  is  on  the  petitioner  to  show  the  guilt  of  the 
respondenta  beyond  ?  reasonable  doubt.*   Whether  the  dis- 
crepancy between  the  return  made  by  the  judges  and  clerks 
and  the  recount  of  the  ballots  is  so  great  as  to  warrant 
a  finding  of  misbehavior  on  the  part  of  the  judges  and 
clerks  in  the  instant  case, we  think  was  a  question  of  fact 
for  the  court." 

The  testimony  in  the  case  at  bar  was  yoluminous  aftd  the 

explanations  made  by  the  various  respondents  was  heard  by  the  court  and 

it  is  evident  that  he  was  not  satisfied  with  the  explanations.  He 

had  a  better  opportunity  than  has  this  court  of  seeing  and  observing 

the  defendants  and  their  witnesses  as  well  as  the  witnesses  for  the 

People  when  upon  the  stand  and  in  weighing  their  evidence.  In  a 

proceeding  such  as  this  it  was  not  necessary  for  the  petitioner  to 

prove  the  guilt  of  the  defendants  beyond  a  reasonable  doubt.  People 

▼•  White.  334  111,  465.  This  court  in  the  oase  of  People,  ex  rel 

Ruaoh  V.  Kotwaa.  et  al.  already  referred  to,  lays  down  the  following 

Tulei 

"In  9  contempt  case  of  this  kind,  we  think  the  petitioner 
is  not  required  io  prove  the  guilt  of  respondents  beyond  a 
re- sonable  doubt,  but  is  required  to  produce  'most  convincing 
evidence  of  the  truth  of  the  chirge*  before  the  respondents 
ooxxld  be  found  guilty,  the  proceeding  being  quasi  criminal. 
Pehler  v,  i^evy.  168  111.  App,  41, « 

We  see  no  force  in  the  argxxaent  th^t  the  order  failed  to 

recite  that  the  respondents  were  not  present  in  open  court  at  the 

time  of  the  entry  of  the  judgment.   The  order  entered  October  30, 

1933,  from  which  this  appeal  was  taken,  recites: 
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"This  oauae  oomlng  on  to  be  heard  upon  the  rule  or 
order  to  show  CBuse  heretofore  entered  p.gainat  the  above 
named  respondents,  and  eaoh  of  them,  the  oral  answer  to 
aeid  rule  or  order  by  the   respondenis,  AbrKham  Benjaoin, 
Joseph  Kodio,  Robert  Bell,  Frank  J*  Kyzirat  and  Sarah 
Cohen,  and  each  of  them,  now  appe-^^ring  personally  in  court, 
and  by  their  counsel,  and  the  evidence  of  the  respective 
parties  presented  in  open  court,  and  the  court  having 
heard  the  arguments  of  counsel  and  being  fully  advised 
in  the  premises,  doth  find:" 

From  this  statement  in  the  order  it  is  evident  th??t  the  parties  were 

in  open  court  at  the  time  of  the  entry  of  the  order*  In  the  case  of 

People  V.  Whitlow.  272  111.  App.  7,  the  court  In  its  opinion  said: 

"The  sug,_;estion  that  plaintiffs  in  error  were  not 
present  in  court  when  sentence  wfis  pronounced  is  without 
merit* 

The  second  paragraph  of  the  court's  order  is  as  follows: 
'Whereupon,  the  defendants,  Gola  Whitlow,  John  Moulin 
and  Clyde  Lipe,  on  same  day,  being  in  open  Couirt,  represented 
by  their  attorneys,  R,   2,  Smith  and  Carl  Cholsser,  the  hearing 
proceeds  and  sworn  testimony  is  by  witnesses  presented  before 
the  court  J  after  hearing  said  testimony,  both  for  the  People 
and  for  the  defendants,  and  being  fully  advised  in  the 
premises,  the  Court  finds:*  this  is  conclusive  of  this  8ub;ject*" 

It  is  also  urged  as  a  ground  for  reversal  that  the  order  is 
void  for  the  reason  that  respondents  were  held  guilty  of  violations 
of  their  duties  as  judges  and  clerics  at  an  election  held  on  November  8, 
1933,  a  date  subseouent  to  the  filing  of  said  petition  in  said  oauss 
and  subsequent  to  the  date  said  cause  was  tried  in  court* 

March  23,  1934,  an  order  was  entered  in  the  County  Court 
correcting  the  record  in  order  to  make  it  speaJc  the  truth  and  conform 
to  the  facts.  3y   this  order  of  liarch  23,  1934,  the  original  order  of 
oommitment  was  corrected  from  the  mwiory  of  the  court  based  upon  and 
refereshed  by  the  minutes  and  records  in  the  proceeding.  The  court 
also  should  take  judicial  notice  of  the  fact  that  the  ganeral  election 
was  held  November  8,  1933  and  not  Noveaiber  8,  1933.   Moreover,  the 
petition  was  filed  in  the  cause  prior  to  the  last  mentioned  date,  so 
that  it  is  evident  that  the  date  of  the  original  order  was  a  clerical 
mistake. 
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Th«  sanoti;^  of  eleotlone  should  be  as  oarefully  guardsd 
at  It  is  possible  for  the  courts  to  so  do*   It  is  not  always  possible 
to  obtain  direot  evidence  -^s  to  fraud  or  corruption  nor  as  to  mis* 
conduct  in  the  tabulation  and  recording  of  the  vote*   Except  for 
the  re-count  demanded  by  some  of  the  candidates  at  the  election  in 
November,  1932,  the  ballot  boxes  would  not  have  been  opened.  The 
written  returns  and  figures  of  the  clerks  speak  as  loudly  as  does 
the  testimony  of  the  witnesses*  The  Gounty  Court  w?<8  of  the  opinion 
that  the  discrepancies  were  so  great  as  to  indicate  fraud  end  corrup- 
tion, and  that  the  explanations  offered  were  far  from  satisfactory. 
There  was  evidence  justifying  the  finding  of  the  County  Court  and 
this  court  will  not  disturb  it* 

For  the  reasons  stated  in  this  opinion  the  judgment  of  the 
Covmty  Court  is  affiraMd* 

JUDGMENT  AFHRMEO, 

HSBSL,  P.J.  MD  HALL,  J.  C01iCUR« 
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THOMAS  BLAKE,         J^  (  /        \        1  ERROR  TO 

(Plaintiff)  Plaintiff  in  Erra 

SUPERIOR  COURT, 
▼• 

THE  ALTON  RAlLuOAD  OO&CPANT,  a  corporation,  )         OOCac  COUHTY.    \ 

(Defendant)  Defendant  in  Error,  X*    i    i     ^•p^^    OXO 

Opinion  filed  Oct.  st,  1934 

MR.  JU3TI0E  WILSON  OSLIVBRED  THE  OPINION  OF  THE  OOUHT. 

The  plaintiff,  ^hoaas  Blake,  brought  hie  action  to  recover 
for  personal  injuries  sustained  because  of  the  alleged  misconduct 
wxA   negligence  of  the  defendant.  The  Alton  Railroad  Oompany  and 
its  agents*  The  accident  happened  on  the  8th  day  of  September, 
1933,  at  or  near  the  crossing  of  the  defendant  and  the  Belt  lailway 
Company,  about  two  miles  west  of  Kedeie  avenue,  where  the  plaintiff 
had  boarded  a  freight  train  operated  by  the  defendant.   The  cause 
was  submitted  to  a  jury  which  returned  a  verdict  of  not  guilty  on 
behalf  of  the  defendant  and  judgment  was  entered  upon  the  verdict. 
Plaintiff  has  sued  out  his  writ  of  error  to  review  that  judgment 
and  it  is  now  before  this  court  for  consideration. 

From  the  testimony  it  appears  that  the  plaintiff,  then 
of  the  age  of  13  years,  together  with  two  other  boys,  Vincent 
Oooaey  and  Stanley  Kropp,  had  been  playing  upon  the  right-of-way 
of  the  defendant  company  in  the  vicinity  of  the  Kedzie  avenue  viaduct. 
This  viaduct  wae  an  elevated  structure  over  the  street  which  was 
reached  by  a  stairway  evidently  intended  for  the  use  of  employees. 
The  trains  of  the  company  were  operated  on  an  enbanltment  and  over 
defendant's  own  right-of-way.   On  the  day  in  question  these  boys 
In  their  play  upon  the  right-of-way  had  been  climbing  over  trains, 
superstructures  and  girders  over  the  viaduct  and  according  to  the 
testimony  had  decided  to  hitch  a  train  of  the  defendant  for  the 
purpose  of  going  to  Hawthorne  Race  Track  in  order  to  witness  a  prize 
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fight  wbloh  W8S  to  be  held  there  en  th!;t  day.  This  race  track  was 
about  two  miles  from  the  Kedzle  viaduct  where  the  boys  boarded  the 
train.   The  plaintiff,  Thomas  Blake,  and  his  oompaniona,  Cooney  and 
Kropp,  continued  their  journey  to  the  crossing  of  the  Belt  Railway  by 
riding  on  the  side  of  a  box  oar.   During  the  journey  the  plaintiff 
stood  at  the  bottom  of  the  ladder  of  one  of  the  box  cars  with  his 
foot  on  a  stirrup,  ^nis  stirrup  was  <ibout  three  feet  above  the 
track.   As  the  train  approached  the  iJelt  crossing  its  speed  slackened 
and  Cooney  and  Kropp  jumped  off.  According  to  the  testimony  of 
Oooney,  Kropp  ran  back  of  a  small  shanty  on  the  right-of-way  in  order 
to  urinate  and  did  not  see  the  accident. 

The  plaintiff  testified  that  when  the  train  had  proceeded 
to  ^  point  about  100  feet  west  of  the  Belt  Hallway  crossing;  a  man 
known  as  Burns,  a  railway  detective,  descended  the  ladder  on  which 
plaintiff  was  hanging  and  kicked  him  and  as  a  result  he  fell  under  the 
train  and  sustained  the  injuries  which  resulted  in  the  loss  of  his 
leg.  He  further  testified  that  he  had  no  warning  of  Burns'  approach 
and  did  not  see  him  before  he  was  kicked;  that  after  the  accident  he 
was  unoonacious  and  remained  so  for  a  period  of  about  two  weeks* 

Oooney  testified  that  after  plaintiff  had  alighted  he 
af^in  returned  to  the  train  and  boarded  it  and  as  it  started  to  move 
slowly  forward  he  saw  a  big  tall  man  coming  over  the  top  of  the 
cars  from  the  baboose  and  saw  him  go  down  the  ladder  upon  whioh 
the  plaintiff  was  hanging;  that  his  next  recollection  was  that  ho 
heard  the  plaintiff  hollering  and  thereupon  he,  Oooney,  "beat  it* 
toward  the  shanty  where  he  was  caught  by  the  aan;  that  he  then  saw 
plaintiff  hopping  around  on  one  leg  between  the  tracks  west  of  the 
Belt  crossing. 

The  defendant  on  its  own  behalf  introduced  testimony  to 
the  effect  that  the  Sanitary  District  canal  ran  along  side  of  the 
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tracks  and  thst   the  only  way  to  get  to  the  Hawthorne  Race  Track  waa 
over  the  bridge  used  by  the  Belt  Railroad  and  th^^t  iron  the  testi- 
mony of  plaintiff's  witnesses  the  accident  happened  100  ftft   west  of 
the  Belt  Railroad,  indicating  that  the  plaintiff  had  no  intention  of 
attending  any  event  at  that  particular  place* 

Evidence  was  introduced  showing  blood  staine  at. or  near 
a  •■all  upright  pot  signal,  and  that  the  inference  to  be  drawn  from 
this  fact  was  that  the  boy  had  been  hit  by  this  idiile  on  the  ear  and 
knocked  off*  The  train  crew  consisted  of  Miillin,  conductor,  Baoh, 
fireman,  Hamm,  engineer,  i^ames  and  Webber,  switchmen  and  ^afferty, 
a  special  agent.   Theae  witnesses,  with  the  exception  of  v^ebber  who 
was  dead,  testified  that  they  did  not  see  Bums  anywhere  near  the 
Belt  crossing  that  afternoon  and  thr-^t  he  was  not  a  member  of  the  crew* 

Mission,  a  Japtain  of  Polioe,  testified  for  defendant  that 
he  saw  Sums  at  the  Glenn  yasd  and  that  Bums  was  not  out  of  that 
yard  nor  near  the  Belt  Crossing  on  that  day« 

Rafferty,  who  was  a  special  agent  for  the  defendant  company 
and  with  the  crew  on  the  day  of  the  accident,  testified  that  he  was 
riding  in  the  oaboose  and  as  it  passed  the  post  signal  he  saw  two 
boys  carrying  another  boy  toward  the  shanty  and  saw  that  one  of  them 
had  lost  a  leg;  that  he  then  alighted  from  the  train  and  tied  up  the 
boy's  leg  and  carried  the  boy  into  the  shanty;  thet  the  boy  was  then 
taken  to  Brighton  Park  on  a  passenger  train  and  from  there  to  the 
Cook  County  Hospital  in  a  police  ambulance,  Rafferty  further  testi- 
fied that  at  the  time  he  saw  no  person  at  the  scene  of  the  accident 
except  the  three  boys^  Blake,  Cooney  and  Kropp,  and  the  crew  of  the 
train* 

MalMM*  a  witness  on  behalf  of  the  defendant,  testified 
that  he  was  a  physioian  connected  with  the  Cook  County  Hospital  in 
1933  as  an  interne;  that  in  1936  he  entered  private  praotioe  and  since 
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1930,  he  has  been  oonneoted  with  the  United  States  Veterans*  Hospital 
at  Tuskegee,  Alabama;  that  on  the  day  in  question  Blake  was  brought 
in  and  he  took  the  history  of  the  case;  th«t  the  boy  was  conscious 
when  he  came  into  the  hospital;  th^t  the  plaintiff  told  hia  that  he 
had  been  playing  on  the  railroad  tracks  and  accidentally  fell  under 
the  wheels  of  a  train. 

Jsnuary  3,  1934,  Blake  signed  a  stateoient  vdiioh  was 
witnessed  by  his  sister^  Mrs*  J.  L*  Moulton,  and  which  was  obtained 
by  the  clala  agent  of  the  company.   In  that  statement  Blake  stated 
that  he  and  his  two  oompanions  had  started  for  Hawthorne  to  see  a 
prize  fight  and  stopped  at  a  shanty  nenx   the  Belt  Grossing;  that  they 
were  standing  there  and  Oooney  started  to  run  west  along  the  south 
aide  of  the  track  and  he,  Blake,  started  after  him;  th^^t  he  stumbled 
and  fell  and  roiled  under  the  side  of  a  freight  train  and  his  left 
leg  was  run  over;  that  he  did  not  have  a  hold  of  the  cars  and  was  not 
attempting  to  get  on  it;  that  he  was  not  pushed,  kicked  nor  struck  by 
any  one  of  the  crew* 

September  10,  1923,  Oooney  gave  a  written  statement  and  on 
November  28,  1933,  he  gave  an  additional  statement  to  the  agent  of  the 
defendant  company.   In  these  Oooney  stated  that  they  were  on  their 
way  to     Hawthorne  and  that  when  he  got  near  the  Belt  Hailroad 
Grossing  they  went  into  a  shanty  w^r«  a  man  by  the  name  of  Flynn 
worked  to  get  a  drink;  that  they  saw  a  train  coming  and  Blake  said, 
"Let's  have  a  game  of  'It'  until  the  train  passes";  that  he  said  "All 
right"  and  Blake  started  from  the  door  went  around  to  theleft  and 
around  the  east  end  of  the  shanty;  thst  he  ran  along  with  the  train 
and  shouted,  "You  will  never  get  ms";  that  h#,  Oooney,  shouted  for 
him  to  look  out  for  the  switch  but  he  ran  into  it  and  was  knocked 
into  the  train  with  both  legs  under  the  middle  of  the  c-^.r,  but  that 
he  pulled  one  of  them  out;  that  Cooney  then  shouted  to  one  of  the 
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switchmen  on  the  rear  of  the  oabooae  that  a  boy  had  hit  leg  cut  off 
and  that  the  train  stopped  and  they  flagged  a  passenger  train  eind 
Blake  was  taken  to  Brighton  Park* 

Several  statements  were  made  but  in  none  of  them  does  it 
appear  th?t  any  man  by  the  name  of  Bums  was  in  the  Tioinity  of  the 
accident,  nor  does  any  statement  contain  a  oharge  that  the  plaintiff 
was  kicked  off  of  or  from  the  train.  This  action  wns  not  started 
until  ne?=«rly  10  years  after  its  occurrence  and  not  until  shortly  after 
Burns  had  died.  Consequently,  the  tevtimony  of  Burns  could  not  be 
procured.  The  testimony  of  the  plaintiff,  Blake,  and  Cooney  were 
singularly  at  variance  with  the  statements  made  by  them  prior  to 
the  trial.  The  trial  court  had  an  opportunity  to  see  and  hear  the 
witnesses  and  the  jury  was  evidently  not  convinced  by  the  story  of 
the  alleged  actions  of  Bums  in  kicking  the  plaintiff  from  the  train* 
The  plaintiff  was  a  trespasser  upon  the  right-of-way  of  the  defendant 
company  and  it  owed  him  the  duty  only  of  not  wilfully  injuring  him. 

We  are  not  in  accord  with  the  position  taken  by  counsel 
for  plaintiff  on  this  appeal,  namely,  that  the  verdict  is  contrary  to 
the  neig^it  of  the  evidence.   "«e  are  of  the  opinion  also  that  there  was 
evidence  in  the  record  which  justified  the  court  in  instructing  the 
jury  on  behalf  of  the  defendant  that  it  had  a  right  to  disregard  the 
testimony  of  any  witness  if  it  believed  that  such  witness  had  testi- 
fied falsely  to  a  matter  material  to  the  issue  except  in  so  far  as  such 
testimony  might  be  corroborated  by  other  evidence  in  the  case;  neither 
do  we  find  that  there  was  anything  in  the  record  showing  that  counsel 
for  defendant  was  guilty  sf  improper  conduct. 

But  one  question  is  raised  by  plaintiff  which  we  consider 
worthy  of  consideration.  The  witness  for  the  defendant,  Mahone,  the 
doctor  in  charge  of  the  case  when  plaintiff  arrived  at  the  hospital. 
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testified  from  his  reoolleotlon  th^t  the  boy  w'xa  oonsolous  at  the 
time  he  arrived  and  th-rt  he  had  sade  this  statement  already  referred 
to«  in  regard  to  the  manner  in  whioh  the  accident  happened,  while  in 
a  oonsolous  condition*  The  hospital  record  was  not  offered  or  intro- 
duced in  evldenoe  by  the  defei&dant  upon  the  presentation  of  its  case* 

In  rebuttal  plaintiff  himself  took  the  stand  and  testified 
that  he  had  never  seen  nor  tslked  with  Mahone  and  ftirther  that  he  had 
never  told  Mahone  h«  was  hurt  while  playing  on  the  rlght-of-w?-y  of 
the  railroad  company.  Plaintiff  also  on  rebuttal  produced  Mrs.  Moxilton, 
his  sister,  who  testified  that  the  plaintiff  was  unconscious  at  the 
time  he  entered  the  hospital  and  remained  so  for  many  days  thereafter. 
The  hospital  record  was  then  produced  for  the  purpose  of  showing  that 
the  plaintiff  was  conscious  and  had  talked  to  the  witness  Mahone.   This 
was  in  sur-rebuttal  and  in  refutation  of  the  testimony  offered  by  the 
plaintiff.  G  tea  v.  People,  14  111.  433;  3tolp  v.  Blair.  68  111.  541; 
Waller  v.  People.  209  111.  384.  The  facts  contained  in  the  hospital 
reoord  were  already  in  evidence,  and  properly  so.  The  fact  that  the 
record  itself  was  permitted  to  go  to  the  jury,  \inder  the  circumstances 
in  this  case,  would  not  render  it  suoh  error  as  would  require  a 
reversal. 

we  see  no  reason  for  disturbing  the  judgment  and  for  that 
reason  the  judgment  of  the  Superior  Court  is  affirmed. 

JUDQHSVT  AFFIRHSD. 

HEBEL,  P.J.  AKD  HALL,  J.  OONCUR. 
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LAUHA  U*  AVANT*  Adalniatr^ix  of  th« 
Estate  of  Sari  Arant,  Deceased, 

(Plaintiff)  Plaintiff  in  Error, 

V. 

MAOOH  F.  SANDSRS  and  MART  SANDERS,        ^, 
(Defendants)  Defendants  in  Error* 

Opinion  filed  Oct,  2^,  1934 

MR,  JUSTICE  WILSON  DELIVERED  THE  OPINION  OF  THE  COURT, 

Laura  U.  Avant,  as  administratxix  of  the  estate  of  Earl 
Arant,  deceased,  brought  this  action  against  Macon  F.  Sanders  and 
Mary  Sanders  on  a  promissory  note  for  the  sum  of  3,390,  payable  to 
the  order  of  Earl  Avant  and  dated  September  1,  1930* 

On  the  trial  of  the  cause  defendants  produced  a  witness 
by  the  name  of  Mabel  L,  Sanders  who  testified  that  she  was  a  sister 
of  Macon  F.  Sanders  and  a  sister-in-law  of  Mary  Sanders,  the  defendants 
in  the  caae.  Objection  was  made  to  her  testifying  on  the  ground  that 
she  w'^s  interested  and  that  undAr  the  statute  the  action  being  one  by 
an  adminlistratriz,  she  was,  therefore,  disqualified  as  a  witness. 
Counsel  for  plaintiff  asked  leave  to  examine  the  witness  on  the 
Toir  dire  for  the  purpose  of  showing  her  interest,  but  this  was  denied, 
and  properly  so.   The  cause  was  tried  by  the  court  without  a  jury 
and  if  it  should  have  developed  during  the  course  of  her  testimony 
that  she  was  disqualified,  the  court  would  have  disreg^irded  such  testi- 
mony in  arriving  at  its  finding. 

This  witness  produced  -^  written  document  from  which  it 
appears  that  during  the  Iffe  time  of  Earl  Avant  and  after  the  execution 
of  the  note  upon  which  this  suit  was  brought,  she,  Mabel  Sanders, 
entered  into  a  wtitten  agreement  with  Avant  arising  out  of  and  by 
reason  of  an  exchange  of  certain  real  estate  and  buildings  located 
thereon.   This  agreement  provided  that  upon  the  exchange  of  the 
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properties  Ma.b«l  Sanders  was  entitled  to  an  equity  for  her  property 
of  v5«000»  As  against  this  she  was  to  assume  the  indehtedness  of 
liaoon  and  Mary  Sanders  to  Avant  as  evidenced  by  the  note  in  suit  and 
this  aaount  was  credited  by  her  on  the  ^5,000  equity,  le?>Tlng  a 
balance  due  her  from  ATant  after  all  Just  credits  and  deductions  of 
t387,37.  Upon  the  death  of  Avent  she  filed  a  claim  for  this  latter 
amount  in  the  Probate  Oourt  against  his  estate. 

This  witness  testified  that  under  tMs  agreement,  Avant 
was  to  have  turned  over  to  her  the  note  of  the  defendants  here,  but 
failed  to  do  so.  She  also  testified  that  she  received  from  Meoon  snd 
Mary  Sanders  their  note  for  #3,436«04,  in  consideration  of  her  tsking 
up  their  obligation  to  Avant.   This  latter  note  was  introduced  in 
evidence  on  behalf  of  the  defendants.  This  witness  testified  further 
that  after  this  agreement  wes  signed  by  herself  and  Avant  she  asked 
hla  for  the  note  and  he  promised  to  bring  it  to  her,  but  failed  to 
do  80 « 

Oomelius  iVoods,  a  ?/ltnes8  on  behalf  of  the  defendants, 
testified  that  he  was  in  the  real  estate  business  and  had  a  conver~ 
sation  with  Avant  in  the  fall  of  1931,  in  which  Avant  stated  that 
Sanders  did  not  owe  him  any  money,  but  instead  he,  Avant,  owed 
Sander* 8  sister  a  small  amount.  This  witness  further  stated  that 
Avant  said  he  and  Sanders  had  straightened  matters  out  and  that  certain 
papers  had  been  drawn  up  by  his  lawyers.   The  doouinent  showing  the 
agreement  between  Avant  and  Mabel  Sanders  dated  November  14,  1931, 
already  referred  to,  is  evidently  the  instrument  referred  to  by 
Avant,  in  his  conversations  with  floods. 

Plaintiff  olaiBffl  that  the  witness  Mabel  Sanders  was  inter- 
ested in  the  litigation  and,  therefore,  was  disqualified,  by  reason 
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of  Chapter  51,  Paragraph  2,  Section  2,  Cahill'a  Illlnolt  Rerised 
Statutes  of  1933.   This  section  pro7idea:  { 

•♦No  party  to  any  civil  action,  suit  or  proceeding, 
or  person  lirectly  inter;  sted  in  the  vent  thereof, 
shall  be  alleged  to  testify  therein  of  his  own  motion, 
or  in  his  oim  behalf,  by  virtue  of  the  foregeing  section, 
when  aay  adverse  party  sues  or  defends  as  the  *••  adolnis- 
trator  *•*  of  any  deceased  person  •**  unless  when  called 
as  a  witness  by  such  adverse  party  so  suing  or  defending. ••*" 

Mabel  Sanders,  in  our  opinion,  h^d  no  such  interest  in 
tbe  proceeding  as  would  disqualify  her  as  a  witliess*   She  was  not  a 
party  to  the  suit}  its  resxilts  would  not  be  binding  as  against  her 
1&  any  other  proceeding.  She  had  nothing  to  win  or  lowe  by  reaaon 
of  the  outoome  of  the  litigation. 

The  Supreme  Oourt  of  this  state  in  the  case  of  Bellman 
▼«  ft—teln.  379  III.  34,  in  its  opinion  defines  this  interest  as 

f0ll0Wt|  'i;^ 

"Section  1  of  the  statute  in  regard  to  evidence 
and  depositions  in  civil  oases  removes  the  disqualification 
of  a  vitness  in  any  civil  motion  by  reoson  of  his  or  her 
interest  in  the  event  thereof,  but  by  section  2  the  dis- 
qualification is  retained  as  to  any  party  to  the  action  or 
person  directly  interested  in  the  event  thereof,  where  the 
adverse  party  sues  or  defends  as  adminAetrator  of  any 
deceased  person.   Jiayer  was  not  a  party  to  the  suit,  and 
when  offered  hb   a  witness  the  question  presented  to  the 
court  F  8  whether  he  was  directly  interested  in  the  event 
of  the  suit.   The  true  test  of  his  interest  was  whether 
he  would  either  gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment  or  that  the  record  would  be 
legal  evidence  for  or  against  him  in  some  other  action. 
The  interest  which  disqualifies  a  witness  must  be  some 
legal,  certain  ?nd  immediate  interest,  however  minute, 
either  in  the  event  of  the  cause  itself  or  in  the  record  as 
an  Instrument  of  evidence  in  a  subsequent  '^.ction  to  mhich  he 
is  a  party  a  ;ainst  him  or  in  support  of  his  own  claims," 

Neither  would  the  fact  tl^t  the  witness  Mabel  Sanders  had 

a  olalm  pending  in  the  Probate  Court  against  the  estate  of  Avant 

disqualify  her  as  a  witness  in  this  proceeding.   This  court  in  the 

ease  of  Forster  v.  Sheridan  Trust  &.   Savttiffg  nnn^^     257  m,  App, 

463,  says: 
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•»Th«  mere  fact  that  Oowlng  had  a  olain  against  the  v^slker 
estate  •*•  did  not  render  the  l-ttcr  incompetent  to  testify," 

It  Lb   insisted  that  there  is  a  discrepancy  in  the  note  sued 
•n  and  the  note  mentioned  in  the  written  agreement.  This  discrepancy, 
however,  is  slight  ^^nd  there  is  no  evidence  of  any  other  obligation* 
The  written  instrument  in  evidence,  coupled  with  the  relationship 
of  the  parties  and  the  giving  of  an  additional  note  by  the  defendants 
to  Mabel  Sanders  to  cover  the  note  sued  on,  indicates  clearly  thst 
the  note  upon  which  this  action  is  predicated  is  the  same  as  that 
mentioned  in  the  agreement* 

The  court  found  in  favor  of  the  defendants  and  we  believe 
properly  so  and  in  that  rej^;  rd  the  judgment  of  the  Mimioipal  Court 
should  be  affirmed.   It  appears  from  the  record,  however,  that  the 
judgment  was  against  the  plaintiff  and  that  "the  defendants  have  and 
recover  of  and  frdm  the  plaintiff  the  costs  by  the  defendants  herein 
expended  and  that  execution  issue  therefor ««  The  judgment  for  costs 
should  have  been  against  the  administratrix, as  such,  and  payable  in 
the  regular  course  of  admlnistMition*   The  judgment  in  this  respect 
was  erroneous. 

The  Supreme  Oourt  of  this  stv.te  in  the  case  of  MoNulta  v. 
Ensch.  134  111.  46,  has  laid  down  the  rule  as  to  the  proper  practice 
on  appeal  under  such  circumstances*  The  court  in  its  opinion,  says: 

"We  are  of  opinion  that  the  judgment  is  erroneous  in 
the  respect  urged.   No  judjraQent  could  be  rendered  against 
McNulta  individually,  «nd  no  award  of  execution  could  be 
made.   It  must  be  entered  ageinst  him  "^s  receiver,  and  be 
made  payable  out  of  the  funds  held  by  him  in  that  capacity, 
in  the  due  course  of  administratfcon  of  his  receivership* 
Beach  on  Receivers,  715,  and  authorities  cited* 

This  error  will  necessitate  the  reversal  of  the  judgment 
of  the  circuit  oourt,  but  as  no  error  had  intervened  up  to 
and  including  the  overruling  of  the  defendant's  motion  for 
a  new  trial,  no  occasion  exists  for  awarding  a  venire  facias 
^  aSSA.   In  Alwood  V.  Mansfield.  33  111,  458,  the  court 
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found  that  the  verdiot  of  the  jury  was  sustained  by  the 
evidence,  but  that  an  improper  order  had  been  entered 
thereon  by  the  circuit  court,  and  the  oropcr  entry  of 
jud^Tjient  was  male  in  this  court.   (See^  also,  Pe-^rtons  r. 
Hamilton^  1  Scam.  415.)   In  the  subsequent  Cf'se  of 
Storing  v.  Qnley.  44  111,  123,  the  better  practice  is 
said  to  be,  to  reverse  the  judgment  and  remand  the  cuse, 
with  instructions  to  the  circuit  court  to  enter  the  proper 
order." 

In  the  ease  at  bar  no  error  having  intervened  up  to  and 

including  the  overruling  of  the  defendants'  motion  for  a  new  trial, 

no  occasion  exists  for  awarding  a  venire  facias  de  novo.  The  form 

of  the  judgjoent,  however,  being  erroneous  the  judgment  of  the 

Municipal  Court  will  be  reversed  and  the  cause  remanded  with 

directions  to  enter  judgment  in  conformity  with  the  foregoing  ruling, 

together  with  the  costs  ?3iid  in  the  manner  hereinbefore  defined, 

JUDGalBKT  REVE  3E0  ^0  CAU3£ 
RSiLAJiOEO  WITH  DIREOTIOKS. 

HEBEI,,  P.J.  AND  HALL,  J.  OCHCUR, 
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JUMS  0'00-NNOR,   a  minor  by' 

O'Connor,  her  Mother  and^Hext  friend, 

(Plaintiff)   Defendai^  in   &;rf«Mr; 
▼. 

CITY  OF  CHICAGO,   a  mmioipal  corporation, 
•t  al. 


OTROUIT  COURT 
OOOi.  COUNTY. 
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(Defendant)  Plaintiffs  in  Error. 

Opinion  filed  Oct.  2^,  1934 

MR.  JUSTICE  WILSOH  OSLIY£RSO  TH£  OPINION  OF  THE  OOUHT. 

The  plaintiff,  June  O'Oozmor,  a  minor,  by  her  next  friend, 

brought  her  action  to  recover  daaagee  for  personal  injuries  sustained 

by  reason  of  the  joint  and  several  negligenoe  of  the  defendants. 

City  of  Chicago,  Hoooo  Marr,  Vlto  Antonio  Marr  and  Mary  Marr. 

The  appearance  of  the  defendant.  City  of  Chicago,  was  filed  in  the 

cause  and  service  had  on  the  defendants,  Vlto  Marr,  Mary  Marr  and 

Eoooo  Marr.  An  order  of  default  was  entered  as  to  the  defendants, 

▼It!^  Marr,  Mary  Marr  and  Roooo  Marr  and  the  cause  proceeded  to  a  trial 

before  s  jury,  resulting  in  a  rerdlot  in  favor  of  the  plaintiff  and 

(plural) 
against  the/de fen i ants.  From  this  judgment  the  City  of  Ohloago, 

alone  prayed  an  appeal  whioh  was  never  perfected.  The  briefs  and 

abstracts  filed  by  the  City  of  Chicago,  however,  are  all  entitled, 

"appellee"  and  "Appellajat". 

In  the  brief  filed  on  behalf  of  the  City  of  Chicago, the 
following  statement  appears:  "From  whioh  judgment  defendant.  City 
of  Chicago,, prosecutes  this  appeal".  The  record  in  this  court  shows 
that  there  is  no  appeal  pending,  but  that  the  matter  is  here  on  a 
writ  of  error  and,  awreover,  the  reoord  fails  to  show  that  ths 
defendant.  City  of  Chicago,  asked  for  or  obtained  a  seTcranoe  in 
accordance  with  aule  30  of  this  court.  Plaintiff  has  not  raised 
ths  question  and  it  will  be  considered  as  waived. 

The  evidence  shows  that  on  June  34,  1931,  plaintiff  iriie 
was  then  of  the  ags  of  thirteen  years,  was  standing  on  the  running 
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1t>o&rd  of  an  automobile  which  was  parked  on  the  north  side  of  ^est 
Flournoy  street,  close  to  the  curb  and  opposite  the  prealses  Imown 
as  2806  'rest  Flournoy  street. 

The  deolaration  charged  that  at  the  tiae  of  the  acoidtnt 
Roooo  Merr,  Vito  Antonio  Marr  and  Mary  Uarr  were  possessed  of  and 
owned  an  automobile  whioh  was  being  driven  at  the  time  of  the  aooi- 
dent  in  an  easterly  direction  on  west  Floumoy  street  by  Rooco  Mnrr« 
one  of  the  defendants*  It  is  also  charged  in  the  deolaration  that 
the  oar  was  operated  in  a  oareless  and  negligent  manner  and  was 
caused  to  and  did  run  against  June  O'Connor,  the  plaintiff,  and  as 
a  restilt  she  sustained  the  injuries  in  question. 

It  is  also  charged  in  tiie  deolaration  that  alongside 
th«  oar  upon  whioh  June  O'Connor  was  standing,  the  street  was  in  a 
bad  and  unsafe  condition  and  in  a  stat#  of  disrepair;  that  the  car 
driven  by  Hoooo  M  rr  struok  a  depression  in  the  street  and  was  thrown 
out  of  control  and  caused  to  careen  and  swerre  over  and  against  the 
plaintiff;  that  this  condition  in  the  street  had  existed  a  sufficient 
length  of  time  to  create  a  presumption  of  knowledge  by  the  city. 

It  is  the  contention  of  plaintiff  that  by  reason  of  the 
joint  and  several  negli^  enoes  of  the  defendants,  Rooco,  ttajry  and 
Vito  Harr  in  the  manageiMnt  of  the  automobile  and  the  negligence  of 
the  City  of  Chicago  in  permitting  the  street  to  beeome  and  remain  out 
of  repair,  s  e  received  the  injuries  in  question. 

At  the  conclusion  of  the  evidence  the  City  of  Chicago 
made  a  motion  to  direct  a  verdict  to  find  the  city  not  guilty.  It 
is  argued  here  thnt  this  motion  should  have  been  sustained  because 
9f   the  fact  that  the  evidence  did  not  support  the  verdict  and  also 
bocause  the  deolaration  did  not  state  a  c=u8e  of  action.  As  to  this 
latter  contention  we  believe  that  after  verdict  the  deolaration  was 
sufficient.   It  sufficiently  apprised  the  City  of  Chicago  of  the  taot 
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that  its  ii«fliganoe  as  oharged  In  the  declaration  was  based  upon  the 
oondltion  of  the  street*  It  may  have  been  that  a  demurrer  might  have 
heen  sxistained  because  of  the  fact  that  the  allegatio&s  were  general, 
hut  after  verdiot«  we  are  of  the  opinion  that  they  were  sufficiently 
•p«oifio  to  apprise  the  city  of  the  ground  on  which  the  negligence 
was  predicated* 

several  witnesses  testified  that  a  water  main  in  the 
street  had  been  repaired  sometime  in  February  in  the  year  1931*  and 
in  that  month  the  street  was  d\)g  up  in  order  to  make  such  repairs* 
After  the  repairs  were  made  the  dirt  was  thrown  back  into  the  ezoa- 
ration,  but  a  depression  remained  which,  aooording  to  the  testimony 
Of  the  witnesses  for  the  plaintiff,  varied  in  depth  from  5  to  7 
inches  and  Extended  into  the  middle  of  the  street*  It  was  6  or  7 
feet  long  and  from  4  to  5  feet  in  width.  One  witness  testified  that 
after  the  dirt  had  settled  and  before  the  accident  occurred,  the 
excaration  was  possibly  a  foot  in  depth* 

Eyewitnesses  to  the  accident  testified  that  Roooo  Marr 
was  driving  east  on  this  street  and  that  his  oar  hit  the  hole  or 
doproesion  and  swerved  into  the  car  upon  which  the  plaintiff  was 
standing.   In  contradiction  of  this  testimony  the  city  produced 
two  police  officers  irtio  testified  they  visited  this  spot  and 
eould  not  see  the  depression.  These  questions  of  fact  were  lor 
the  consideration  of  the  jury. 

It  is  also  insisted  that  the  City  of  Ohioago  is  not  liable 
because  of  the  fact  that  the  injury  was  primarily  duo  to  the 
negligence  of  Rocoo  Marx  in  driving  the  car*  The  rule  in  this  state 
has,  however,  been  long  established  that  if  a  person  be  injured  by 
the  combined  result  of  aa  accident  and   the  negligence  of  a  city  or 
village,  and  the  injury  would  not  have  been  sustained  except  for 
such  negllgenof,  yat,  although  the  accident  be  the  primary  cause  of 
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the  Injury,  If  It  was  one  whioh  o  oomon  prudenoe  and  sagaoily  oould 

have  foreseen  and  prorided  against,  the  negligent  oity  or  Tillage 

will  be  liable  for  the  injury. 

While  the  negligence  of  the  driver  of  the  car  may  har* 

been  the  primary  cause  of  the  injury,  nevertheless*  the  depression 

In  the  street  may  have  been  the  proximate  cauee»  This  question  of 

proximate  cause  is  one  of  faot  for  the  jury*  The  jury  was  so 

instructed  in  one  of  the  instructions  given  on  behalf  of  the 

defendant,  Oity  of  Chicago.  Village  of  Carterville  v.  Ooolc.  129  111, 

152;  City  of  Itoofc  Falls  v.  -ells.  169  111.  324.   In  the  latter  case 

the  Supreme  Court  in  Its  opinion,  says: 

"This  court  is  not  committed  to  the  doctrine  ae  laid  down 
by  the  courts  of  some  of  the  Statet,  but  has  held,  'that  if 
a  plaintiff,  while  observing  due  care  for  his  personal  safety, 
was  injured  by  the  combined  restilt  of  an  accident  and  the 
negligence  of  a  city  or  village,  and  without  such  negligence 
the  injury  would  hot  have  occurred,  the  city  or  village  will 
be  held  liable,  although  the  accident  be  the  primary  cause 
of  the  injury,  if  the  cons  quenoes  oould,  with  common  pru- 
dence and  sagacity,  have  been  seen  and  provided  against* 
by  such  city  or  village,   (City  of  Joliet  v,  Verlev.  35  111. 
58;  Village  of  Carterville  v.  Cooke.  139  id,  151;  City  of 
Joliet  V.  3hwf^;iat>  144  id.  403;   eick  v.  Lander.  75  id,  93.) 
And  has  also  held  that  the  intervention  of  the  negligent 
act  of  a  third  person  over  whom  neither  the  pl-intiff  nor 
the  defendant  has  any  control,  mo  more  than  an  accident, 
breaks  the  casual  connection  of  the  negligence  of  the  city 
with  the  injury.  Village  of  Oarterville  v,  Cooke,  supra." 

A  case  very  similar  as  to  the  faots  is  foimd  in  Doerr  v. 

Oltv  of  Freeport.  339  111,  App,  560.   In  that  case  a  boy  of  the  age 

of  12  years  was  sitting  on  the  curb  of  a  publlo  street,  lacing  a 

football,  when  an  automobile  going  in  a  northerly  direction  struck 

a  depression  in  the  oenter  of  the  street  not  far  from  where  he  was 

sitting  an4  a«  a  result  skidded  into  him  causing  the  injuries  for 

whloh  he  sued.  The  judgment  In  his  favor  was  sustained.  The  court 

In  that  case  in  its  opinion,  said: 
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**In  this  oonneotlon  It  is  also  Insisted  that  the  neglig- 
ence of  the  driver  of  the  oar  and  not  the  depression  in 
the  street  was  the  proximate  cause  of  the  injury*  This 
wae  a  question  of  fact  for  the  determination  of  the  jury 
and  by  the  tenth  and  fourteenth  instructions  given  on 
behalf  of  appellajnt  the  jury  were  told  that  before  the 
plaintiff  oould  recover  he  must  prove  by  the  greater 
weight  of  the  evidence  that  appellant  was  guilty  of 
negllgenoe  as  oherged  in  the  declaration  and  that  its 
negligence  wo a  the  oause  of  or  contributed  to  the  injury 
of  appellee." 

The  injuries  sustained  by  the  plaintiff  in  the  case  at 
bar  were  serious.  Tl^e  medioal  testimony  was  to  the  effect  that  she 
had  suffered  a  fracture  of  the  pelvio  bone  and  that  as  a  result 
childbirth  would  become  dangerous  ajid  by  the  normal  routes  woxild  bs 
inadvisable.  The  judgment  ia  for  $5,000,  which  we  do  not  deem 
excessive. 

We  see  no  reason  for  disturbing  th*  judgment  and  for  the 
reasons  expressed  in  this  opinion  the  judgment  of  the  Circuit  Court 
is,  therefore,  affirmed* 

JtTDGUEBT  AfTIRUEO, 

HSBEL,  P.J.  AND  HALL,  J.  OONODA. 


fl  ao 


I" 


)*  «flJ 


rsO    8.6    ■-: 


w»»*  if  Off  ot>  a^  ifoliit?   ,0150  ,S«  ie^^I 


,^aOi«Gc 


sSSiH 


37  349 

KATAAZTMA  DUMARA  and  D,  Jy^  3££LZT 
jQint  Adalnistratora  jf Ahe  Egtat 
Of  STANLET  DUUAiU,  Deceased,    ^ 


(Plaintiffs)  Appellees, 


THS  1I8TSRM  &   SOUTHj^RK  LIF£  INSUaAUOE 
OOHPAinr,  a  oorporation. 
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(Defendant)  Appellant* 

Opinion  filed  Oct,  23|,  1934 

MR.  JUSTICE  WIL30H  DELIVEilSD  THE  OPINION  OF  THE  OOURT. 

Plaintiffs,  as  joint  administrators  of  the  estate  of 
Stanley  Duoiara,  brought  this  action  on  a  polioy  of  life  insuranoe 
•n  the  life  of  Stanely  Oumara  for  the  sua  of  1500,  the  aaount  naaed 
in  the  policy.  The  cause  was  heard  by  the  court  without  a  jury, 
resulting  in  a  finding  in  favor  of  the  plaintiffs  for  $500  and 
Judgment  on  the  finding. 

Defendant  in  its  brief  states,  "This  is  an  appeal  from 
the  third  trial  baaed  upon  this  policy." 

This  action  was  before  this  court  on  a  prior  appeal  and  a 
Judgment  in  favor  of  the  plaintiffs  was  reversed.  That  cause  was 
entitled,  Dumara  v.  The  Western  &  Southern  Life  Insurance  Oomoanv. 
268  111.  App,  626  (Not  reported  in  full). 

The  policy  in  question  is  an  industrial  policy  and  was 
issued  without  a  medical  examination  and  contains  the  provision  "No 
obligation  is  assumed  by  the  company  unless  on  tho  data  of  the  policy 
the  insured  is  in  sound  health." 

Upon  the  previous  appeal  heard  by  this  court  it  appeared 
from  the  record  that  the  defendant  had  filed  an  affidavit  of  merits 
charging  that  Stanley  Dumara  was  not  in  good  health  on  the  date  the 
policy  was  issued  and  thet  the  plaintiffs  introduced  no  evidence  show^ 
ing  the  condition  of  his  health  at  the  time  of  the  issuance  of  the 
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polioy,  W«  held  in  ths.t  case  Xhrt   the  burden  was  upon  the  plaintiffs 
in  the  first  instance  to  make  proof  of  that  condition  of  the  polioy 
and  the  Judgment  was  reversed  and  the  oause  remanded  for  a  new  triail* 

On  the  trial  of  the  proceeding  now  pending  before  ut, 
plaintiffs  introduoed  testimony  in  the  Uunioipal  Court  tending  to 
show  that  the  deceased  was  in  good  health  at  the  time  of  the  issuance 
of  the  polioy.  While  the  evidence  is  clo8«»  nererlJieless*  the  trial 
court  found  in  favor  of  the  plaintiffs  on  this  issue  and  entered 
judgment* 

There  must  be  an  end  to  all  litigation*  As  charged  by 
defendant,  this  oause  has  been  tried  three  times*  This  is  the  second 
proceeding  which  has  been  considered  on  appeal  and  in  both  oases 
a  judgment  by  the  court  was  foxuid  in  favor  of  the  plaintiffs* 

The  trial  court  had  an  opportunity  of  hearing  and  observing 
the  witnesses  and  better  situated  to  weigh  their  testimony* 

For  the  reasons  stated  in  this  opinion,  the  judgment  of  the 
Munioipal  Court  is  affirmed* 

JUOQMICNT  AFFIRUED* 

HSBEL,  P.J.  AND  HALL,  J.  CONCUR. 
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HARRY  H.  PAGE, 


Appellant 


EUUR  DAVIS,  etO.«  et  al» 
Appellees* 


APPEAR  FROM 

UPEHlCm  OftmTf 
OOOK  COUMTT. 

Opinion  filed  Oct,  25,  1934 
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UR.  JUSTICE  WILSON  OSLIVKASO  THE  OPINION  OF  THE  OOURT, 

This  is  an  action  for  naalloious  prosecution  brought  by 
the  plaintiff,  Paoe,  to  reoorer  daaagss  from  the  defendants, 
Daris  and  French,  The  oeuae  was  tried  on  the  declaration  and  pleas 
of  the  general  issue.  At  the  elose  of  plaintiff's  o  ee  the  court 
directed  the  jury  to  find  a  verdict  in  favor  of  the  defendants 
and  judgment  was  entered  upon  the  Terdiet,  froa  which  this  appeal 
has  been  talien* 

We  have  not  been  aided  in  our  consideration  of  the  cause 
by  briefs  on  behalf  of  the  defendants* 

From  the  evidence  presented  by  plaintiff  it  appears  that 
the  defendants  swore  out  two  warrants  tfor  the  arrest  of  the  plaintiff 
in  the  Municipal  Court  of  Chicago,  charging  hia  with  having  felonio\]mly 
stolen  and  unlawfully  converted  to  his  own  use  certain  certificates 
of  stock  of  the  Imperial  loyalty,  Royalty  Corpor^^tion  of  America  and 
OklahOBa  Hatural  Gas  Companies*   Pl'^intiff  was  arrested  and  inprlsoned 
pending  the  giving  of  a  bond  and  upon  a  hearing  in  the  Municipal  Court 
was  acquitted  euad  discharged* 

Plaintiff  testified  on  direct  that  he  had  been  in  lew  Tork 
and  arrived  home  June  16,  1931,  and  was  met  at  the  station  by  his 
wife  and  they  proceeded  to  their  home*  Just  before  dinner  two  police 
officers  appeared  with  a  warrant  and  arrested  him  and  he  was  taken  to 
the  police  station  at  48th  street  and  Wabash  avenue.   He  was  placed 
in  a  oell  where  he  stayed  until  12  o*olook  that  night  when  he  was 
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released  upon  hie  own  reooi^nizaAoe  upon  bond  of  S10*000  In  eaoh 
of  the  two  caseei 

Teetlmony  was  Introduced  to  the  effeet  that  the  faot  of 
hie  arrest  had  been  published  in  sereral  newspapers  and  reoelved 
wide  publlolty* 

Plaintiff  testified  that  he  had  never  seen  the  defendant, 
Suler  OaTiSf  who  was  pxoseouting  withess  in  the  criminal  aotion, 
until  the  morning  of  the  trial  at  the  polioe  et»tion;  that  he  had 
had  no  business  relations  with  her  at  any  ti)M  with  reference  to 
aaqr  etook  or  the  sale  of  any  securities* 

from  a  consideration  of  the  testimony  of  this  witness 
and  his  cross-examination,  it  appears  that  one  Kirkpatrlck  had 
exchanged  540  shares  of  the  Supreme  Liberty  Life  Insurance  Oo*  stoek 
for  certain  stock  owned  by  the  defendant  D-^riB*     Kirkpatriok 
appears  to  have  been  maployed  by  the  Supreme  Northeastern  CoapaBy 
which  had  an  office  in  the  building  of  the  Supreme  Liberty  Life 
Insurance  Co.  but  Pace  testified  that  Kirkpatrick  had  nothing  to  do 
with  the  oorporr^tion  of  which  he.  Pace,  was  president. 

Plaintiff  also  testified  that  he  signed  the  stock  certi- 
ficates in  question  In  the  regular  course  of  business  but  did  not 
receive  the  stock  of  the  defendant  Davis  in  exchange  for  it. 

There  is  no  testimony  in  the  record  as  to  the  value  of  the 
stock  of  the  Supreme  Liberty  Life  Insurance  Company  nor  of  the 
stock  turned  over  in  exchange  by  the  defendant  Davis,   There  is 
no  evidence  of  any  fraud  on  the  part  of  Kirkpatrick  or  anyone  else 
in  procuring  the   exchange.   There  is  no  direct  testimony  as  to  any 
connection  between  the  plaintiff  and  Kirkpatrick,  who  appears  to 
have  engineered  the  exchange  of  the  stock,  other  than  as  already 
stated* 
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Th«  oourt  should  have  required  the  defendants  to  put  in 
their  evidenoe  and  to  have  considered  the  cause  upon  all  of 
the  testimony.  It  was  error  to  have  directed  a  verdict  on  the 
evidenoe  hs  we  find  it* 

For  the  reasons  stated  in  this  opinion,  the  judgment  of 
ths  Superior  Oourt  is  reversed  nnd  the  cause  is  remanded  for  a 
new  trial* 

JUDGMSIT  REYCRSEO  AMD  CAUSE  lUQUIDEO. 
HEBEL,  P.J,  AMD  HALL,  J.  CONCUR, 
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STXVEM  0.  SPEMOHR, 

(Petitioner)  Appell^t, 

T. 

TRAVSLEaS  IKSURANOE  OOMPAhT,  a 
oorporatlon, 

(Reapondent)  Appellee^ 

ANDREA  MARTINEZ  de  YBARRA, 

(iBterrening  Petitioner) 


APPEAL  FROM 


SUPERIOR  00 


OOOK  OOUITT. 
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Appellee. 

Opinion  filed  Got.  si,  1934 

MR,  JOSTIOE  WIL30I1  DELIVERED  THE  OPIMIOH  OF  THE  OOUHT. 

Petitioner  filed  his  petition  in  the  Superior  Court  of  Cook 
County  seeking  to  enforoe  a  olalaed  attorney's  lien  against  a  oertain 
fund  in  the  hands  of  the  Travelers  Insuranoe  Company.  This  fund 
was  represented  by  a  polioy  of  insuranoe  taken  out  by  one  Thoaas 
Tbarra  in  favor  of  Andrea  Martinee  de  Ybarra,  as  benefioiary,  the 
mother  of  the  insured.  The  beneficiary  intervened  in  the  proceeding 
and  filed  her  answer  to  the  petition.   Strenuous  objection  is  made 
here  to  the  ri(^ht  of  the  beneficiary  to  intervene,  but  the  objection 
is  xmtenable  inasmuch  as  she  had  an  interest  in  the  fund.  There  is  no 
point  in  the  proposition  th?.t  she  did  not  file  her  appe^^ranoe  prior  to 
filing  her  ansvyer  as  this  objection  is  obviated  by  an  order  of  the 
trial  court  permitting  her  to  intervene  and  file  her  answer. 

The  cause  was  tried  upon  the  issues  aade  up  namely  on  the 
petition  and  the  answers  of  the  Travelers  Insurance  Company  and  the 
beneficiary,  Andrea  Martinez  de  Ybarra.  The  natter  was  referred  to 
a  master  in  chancery  where  evidence  was  tmken  and  objections  to  the 
master's  report  overruled  by  the  chancellor  and  the  master's  report 
approved,  ^n  order  was  entered  by  the  court  denying  the  petition  and 
dismissing  the  same  for  want  of  equity  at  petitioner's  cost,  from 
which  order  this  appeal  has  been  perfected. 
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From  the  faots  It  appears  th?t  Thomas  Tbarra  during  his 
lifetime  was  an  efflployee  of  the  Corn  Produots  defining  Company  and 
the  policy  In  question  was  issued  insuring  his  life  in  faror  of  the 
benefloiary  on  the  11th  day  of  May,  1933«  Noyember  11 «  1931,  the 
policy  was  inorr^aed  from  #lj,000  to  $1,900.  The  policy  ir?8  issued 
under  a  group  life  policy  for  the  Oom  Produots  Refining  Company 
and  among  other  things  provided  that  if  any  employee  of  that  oompany 
shoiild  furnish  defendant  with  proof  that  while  insured  under  the 
policy  and  having  attained  the  age  of  60  years,  he  beoame  wholly 
disabled  by  bodily  injuries  or  disease,  and  thereby  prevented  from 
engaging  in  any  occupation  or  employment,  the  insurance  oompany 
would  waiv«  further  payment  of  premiums  and  pay  in  full  settlement 
under  the  policy  the  amount  of  the  insurance  in  force  upon  his  life, 
in  a  fixed  number  of  installments  chosen  by  the  employer* 

In  May  1932,  the  Insured  wis  ill  of  tuberctaosls  and  in 
the  tuberculosis  hospital  at  Oak  Forest,  Illinois.  On  August  39, 
1933,  the  oompany  approved  his  olaim  for  permanent  total  disability 
without  objection  and  sent  to  the  petitioner  herein  oheoks  for 
August  39  and  September  29  for  Installments  of  $55*73  eaoh.  These 
oheoks  were  made  out  to  Thomas  Tbarra,  who  subsequently  died  November 
10,  1932. 

July  12,  1933,  a  copy  of  the  attorney* a  lien  notice  was 
left  at  the  office  of  the  Travelers  Insurance  Compeny*  By  this 
notioe  it  appears  that  the  petitioner  Spsnoer  had  been  employed  by 
Thomas  Tbarra  to  represent  him  and  prosecute  his  claim  against  the 
insurence  company  for  money  due  him  on  account  of  a  life  insurance 
policy  and  that  he  was  to  receive  a  sum  equal  to  one-third  of  any 
amount  recovered  thereon.  No  copy  of  the  contract  between  Tbarra 
and  Spenoer  accompanied  said  notice.  Upon  the  trial  of  the  cause 
Spencer  testified  that  the  written  agrsement  between  himself  and 
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Tbarra  was  l08t»  but  that  It  provided  aa  follows: 

"I,  Thomas  Ybarra,, hereby  employ  Mr.  Steven  0* 
Sponoer  as  my  attorney  to  represent  me  in  claims 
against  the  Travellers  Insurance  Company  and  the  Oom 
Produots  defining  Oompany,  a  compensation  matter,  and 
to  sell  three  (3)  shares  of  stock  of  the  Corn  Products 
Refining  Company;  and  I,  Steven  Spenoer  promise  to 
perform  all  of  these  services  for  h  one-third  share  of 
the  face  walum  of  the  Travellers  Insurance  Company 
policy* " 

It  will  be  noted  that  the  oontr?!>ot  provided  that  th« 
attorney  should  do  three  separate  and  distinct  things: 

First,  represent  Ybarra  in  his  claiai  against  the  insuranoe 
company ; 

Seoond,  represent  Tbarra  in  his  claim  against  the  Cora 
Produots  Refining  Company,  a  compensation  matter;  and 

Third,  sell  three  shares  of  stock  of  the  Com  Produots 
Refining  Oompemy,  belonging  to  Ybarra* 

Spenoer  testified  that  in  June,  1932,  he  filed  a  petition 
for  an  adjustment  of  the  oompensatlon  olaim  against  the  Com  Produots 
Company  for  Ybarr?.  before  the  Illinois  Industrial  Oommission  and  it 
was  stipulated  that  there  were  several  hearings  before  that  commisaion, 
but  there  is  nothing  in  the  reoord  showing  its  final  oonolusion.   The 
petitioner  does  not  appear  to  have  done  anything  with  regard  to  the 
three  shares  of  the  stock  which  it  was  stipulated  in  the  agreement 
h«  was  to  sell  for  Tbarra.  Petitioner  testified  that  he  did  not  have 
possession  of  the  shares  of  stock*  No  reason  is  given,  however,  aa 
to  why  he  did  not  have  possession,  although  it  is  argued  that  he  was 
prevented  from  performing  beoause  of  the  f?iot  that  the  stock  was 
never  turned,  over  to  him*   In  his  testimony  petitioner  stated  that 
Ms  olaim  was  for  a  one-third  interest  in  the  policy,  based  on 
something  more  than  merely  settling  with  the  insuranoe  company*  He 
also  stated  that  the  insuranoe  company  never  refused  to  settle* 
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In  support  of  the  order  of  the  Superior  Ooart  dlamlssing 

the  petition,  the  respondents  take  the  position: 

first,  that  the  oontraot  is  indivisible  and  there 
is  no  evidenoe  in  the  reoord  showing  performance  bj 
petitioner; 

Second,  that  the  oontraotual  arrangements  between 
Tbarra  and  petitioner,  under  which  the  petitioner  under- 
took to  oolleot  oompena^tion  from  the  Com  Products 
Refining  Company  was  illegal  inasmuch  as  the  statute 
providing  for  oompens'-tion  provides  that  the  board 
created  under  the  Compens?.tlon  Aot  should  have  the 
power  to  fix  and  determine  the  reasonableness  and  amount 
of  any  fee  or  oompensation,  including  that  of  the  feet 
of  the  attorneys;  and 

Third,  that  the  policy  which  was  in  the  hands  of 
the  petitioner  at  the  time  of  the  trial  w^s  not  assign- 
abls  inasmuch  as  it  oont^^lned  no  provision  authorizing  the 
insured  to  ohaBg*  the  benefioiary  without  the  consent  of 
the  Insviranoe  company  and  that  upon  the  death  of  Ibarra 
the  proceeds  of  the  policy  were  vested  in  the  beneficiary* 

As  to  the  first  of  these  contentions,  namely,  that  the 
polioy  is  not  dlvisi^o,  we  are  inelinod  to  agree.  No  provision  was 
made  in  the  agreement  as  to  the  amount  that  shotild  be  appropriated  for 
attorney* s  fees,  but  only  stated  eaoh  separate  aot  that  was  to  be 
performed  thereunder. 

The  Supremo  Oourt  of  this  state  in  the  case  of  Keeler  v. 

Clifford.  165  111.  544,  in  its  opinion,  says: 

"The  question,  whether  a  contract  is  entire  or  severable, 
cannot  be  determined  by  any   precise  rule,  but  must  depend 
upon  the  intention  or  the  parties,  which  in  each  case  is 
ascertained  from  the  language  e)iployed,  and  the  subject- 
matter  of  the  contract.   *If  the  part  to  be  performed  by 
one  party  consists  of  several  distinct  and  separate  items,  and 
the  price  to  be  paid  by  the  other  is  apportioned  to  each 
item  to  be  performed,  or  is  left  to  be  implied  by  law,  such 
a  contract  will  generally  be  held  to  be  severable.   And  the 
same  rule  holds,  rhere  the  price  to  be  paid  is  cle^jrly  and  dis- 
tinctly apoortioncd  to  different  parts  of  what  is  to  be 
performed,  although  the  latter  is  in  its  nature  single  jvnd 
imiiire.'(3  Parsons  on  Contracts,  marg.  p.  517).   v^harton,  in 
hlB  work  on  the  Law  of  Contracts,  says  (sec.  748):  'When  a 
consideration  is  divisible,  and  the  price  oan  be  apportioned, 
thev,  if  £  distinct  and  divisible  portion  of  the  consideration 
falls,  the  price  paid  for  such  portion  oan  be  recovered  back.* 
(See,  also.  Bank  of  Antigp  v.   Hnion  Trust  Co.  149  111,  343." 
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In  the  oase  at  bar  it  doea  not  appear  how  the  fees  should 
'be  apportioned  nor  does  it  appear  froa  the  eridenoe  that  the  petition^ 
er  had  fully  performedrNelther  does  it  appear  whether  or  not  the  board 
Made  any  provision  for  oompenaation  for  serrioes  rendered  in  the 
proceeding  before  it.  If  provision  had  been  made  by  suoh  board,  suoh 
fees  would  have  to  be  deduoted  from  any  amount  olaioed  from  the 
Travelers  Insuranoe  Company* 

As  to  the  seoond  proposition  we  do  not  feel  oalled  upon. 
to  pass  upon  the  question  as  to  whether  or  not  suoh  an  agreement 
would  be  binding  in  the  faoe  of  the  statutory  provision  giving  the 
board  the  right  to  fix  the  attorney's  fees. 

Third*  the  polioy  itself  provided  for  payment  in  install- 
ments,  e  dioubt  whether  petitioner  oould  have  enforoed  hie  olaim 
against  the  insuranoe  oompany  in  the  event  Thomas  Ybarra  had  continued 
to  live  uring  the  time  that  these  installments  were  payable.  In  order 
to  allow  petitione  r  to  oolleot*  it  wotild  have  been  neoessary  to 
rewrite  the  polioy  and  change  the  oontraot  of  the  parties  and  to 
oompel  the  ineurance  oompany  to  pay  immediately  a  speoifio  oum  In  oa«h* 
This  the  law  would  not  do* 

The  polioy  provides  that  any  installments  remaining  unpaid 
at  the  death  of  the  employee  shall  be  payable  as  they  become  due  to 
the  beneficiary  as  designated  by  such  employee.  The  beneficiary  in 
this  case  was  the  intervening  petitioner,  Andrea  Marlines  de  Ibarra, 
and  her  interest  became  fixed  on  the  death  of  the  insured* 

The  master  and  the  trial  court  found  in  favor  of  the  res- 
pondents and  for  the  reasons  stated  in  this  opinion  we  see  no  reason 
for  disturbing  the  order  of  the  court  dismissing  the  petition*  There* 
foro,  the  judgment  of  the  Superior  Court  is  affirmed* 

JUDGMEHT  AFflRMEO* 
HSKL,  P.J.  AID  HALL,  J.  CONGUR* 
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DJSLlVitHKD  THJ«   OJ»ii^lOi.   t)J?    i'HH   COUHT. 

i^lainti ff  1»roatvtLt   oult   ay.ainat  doferi.iant    to   reeoTor 
$44,466.15  olaimod   to  'hn  duo  It    for  daaia^oo  on   aecount  of  do* 
fwiant 'o  bronoh  of  a  contract  botw^ea  tho   partleo,      Thero  vas  • 
trial  without  a  ,1ury  niid   a  finding  in  plaixitiff* o  favor  for 
$1?,1<J1,*>7:    (jlnlntiff  »m«S  4of#Rd«it  oach  m*do  aB.otlon  for  a  acv 
trial   >. 't  tho  notions  v^oro  ovorrulcd,   judj^iA«iit  oao   <>bt«)rod  on  th« 
fli^dinf,    'md  olnintlff   nnm^alo,    claiming   that    it   io    cntitlod   to 
tha  f>»ll   amount   of  ita   olaiA,      Oafaniont  uaa  filed   croas  erroro. 
•ontondiBf:   that   nlAlntiff   ia  not    entitled    to   any  dacagoo. 

The  record   lisoloaoo   tnat  on  April    ..'6,   ISia,    pi  .Intiff 
and   dofen'»ant  ontorod  Into   a  written  contract  whereby  pl«ki£itiff 
wad  to   eonatruot   a  bridL'ft*    auperatructuro  aad  a^pprouchoa  ovar  tha 
Sanitary  oanal   en  Couth  Crawford  &Tenuo  in   Uiica4;o,   th«  eatlibateA 
eoft  of  which  wae  |*70,995.&5.      71i«t  aontruov  provided  for  p&>iLe£t 
la  «ent  !>  inatallmor.ta  aa  the  ^ork  proteased  on  oertifiuatoa 
iaeued  by  defeadont'a  aoi^iaeer.     Sl^t^ty-aevec   :jad  oae-aalf  per 
cent   of  tha  aaount  wae   t-:  be  paid  nanWay   and  twaiTO   and  one*half 
pero  mt  retalnad  uutil    the   •«!«;  «aa  oonp^Ofcod.     i'xaintiff  be^aa 
tho   oonatruotlen  of   tho  brid£0  atad  wae  paid  montiiily  inatstll^wita 
until   Doeeaber,    19 2d.      Pl'iintirf   oofitinuod  with  ita  worx  oft  tha 
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%ridc*  until   Jnnutry  !P3,  1»J?9,  wh«n   th«r»  wa»  unatfter  InRtoJUi^nt 

(!u«.      At  th*t   tlm«  B.or«  tr>ar  70t  of  th«  work  wai  eo«Lr>l«t*«.      ttt« 
!>«er.ib#r  lnirt»llm«nt  wri   ^^1 3,968.50,   aa*^  th*  Janutury  la«taiia««% 
|14,T0!i,?>8,    and  wn  aacoant  of  dafori'lBiBt ♦»  fallara  t»  pay   tjiea«  twt 
Inatallmatita  plaintiff  or.   Janu^jry  23,   19J?9,   ausntx:!!©*!  work.      Th» 
failure  of  dof  («n(tar)t   to  pny   th«  InatHllsirtntu  was  eaa»«4  by  tha 
fiiOt   that   It  vaa  enjoln'sd  by  th«   court   froM   •«lll»Ji;   Its  bonda, 
Aftarvard  dnfandont  olytained  lcgial;ition   f^utiiorlisin^;  it  to  iasua 
and   aalX   its  bonds  'ind  the  work  was  rosumvd  iioTanbtr  31,  19  39,   at 
WUlei   tiai»   tUa  paxtiss  WTitsrsd  into  a  supi'len^nital   »^fv.i^ui,      Th« 
Bttppl<»<«ntal  agra«ia«Qt  a^ttaaddd  ttia  tiaa  witbin  whidi  tha  bridga 
«at   ta  ba  canstruottd.      'aimxuv^ftar     laiutiff  oomjlatad   tha  ^'ork  and 
was  paid   ic  full,    iucXading   extras,   tJaa   total   amount  being 
It  83. 98^.09. 

i:'l£iintil'f 'e  position   is   tiiat  oa   ^acouL  t  of  d«f  sadtnit 's 
failure  x,o  pay  tua  Ciont^ily  lcii>tailjuar.ts  as  tiie  work  presrassai  (at 
pravidar:   for  In  tne   cantract)   it  rl».ia.tly   suspa&dad  worii  far  a 
period  of  about   tezi  acntha  oi.tll  Aafeudaot  vas  a4,uic   in   funds;    that 
•a  aeaouct  o^  such  suapeiiaian  •.>X«ilfiliff  uvaeaaarlly  p^id  cut  larfs 
eans  of  aionay,   «Uid  raa  otharwiaa  dw^agad,    wad  tiiat   ahartljr   uftar  tha 
work  waa  Buaper.dad  defai<d«At'»  engineer,   kixo  ondar  the  eoutraot  haA 
tha  sola  povar  of  pA-SBing  oa  tho  qua6ti.ob  of  daan^es,   ai^reed  tiiat 
plai<itlff  xii^4i   auepend  tlie  «ork  ui^tll    the  defeadaat  was  u^aia 
in  funds,   and  taat  any  daaui^iS  j^la^Atiff     suffered  duiia^  tha  tlas 
of  suspeneion  would  be  paid  b^   def  eadatit.      ^im  «ourt   in  deoldiju^ 
the   ease  fouad  as  plaiutilf  ooAtenda,   via.,    Uiat  dafciidaat's 
ouiaf  on^iaear  agreed  that  plaxiitiff  aii^iit   eaepeisd  tua  work,   tiiat 
it  would  be  paid  all  daunoees  oeoasi-jeiai  by   aaoA   su«i>eusiaa«   «sd 
that   tha  engineer  aaA  autuarity  under   the  eontraat   ta  entiur  lata 
suoA  a«(rae^aat,      Uie  court  allowed  aertaia   itaias  uli»iaad  ¥/ 
plSilntlff,    dleallawad  soaie,   aB4  redueed  othara, 

Couneal  far  plaintiff  aay  la   tha  span  lag  of  their  brief: 
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"Th«r«  It  a*  rtiaput*  in  this  om«*  on  th*  f  xcts.  Xk«  iiaputt  !■  en 
th«  IMT  applicable  to  tli«  fdots;"  vhlla  aounaal  for  dafaudant  aan- 
taad  that   iha  fitk&ina  la   a^ikiaat   ika  sianifaat  weight  of  the  9ri<i«tim», 

W«  thiaJi  Aefeadant'a   eoatention  «uat  be  auatained;    that   the 
OTenrtielalag  weight  ef  the  erideuoe  ia  to   the   effeat  that  defend^ 
ant 'a  ohief  engineer  did  aet  atttnoriaa  or  a«ree  to  the  auapeneiea 
•ad  did  aat  agree  that  defeadant  would  pay  plaintiff  any  dMaace  1% 
might  auatain  hy  reaaon  of   aueh   auapenaion. 

The  only  oridenee  in  the  roeord  to   aaataia  plaintiff 'a 
oontontion  on  thia  peinv  ia  the  teatlmony  of  its  former  ennnaol, 
and  it  ia  Tory  doubtful   if  the  tostioieny  of  thia  witnoas  sAkoa  oat 
•  py^M»  f^ci*  oasa  for  plaintiff  on   thia  quoation.     He  teatified 
that  ahottt  the  middle  of  Januajry,   1929,  he  vaa   the  attoxney  for 
plaintiff  aad  want  to   aee  daferidant'a  ohief  engineer;    that  he  told 
tlt«  oaglneer  the  Inatallmaiita  for  Ooeember  and  Jtaamrf  had  not  homi 
paid  and  that  ho  knew  defendant  had  no  money;    that  the  emgiaoer  aaft 
iafeodant  had  ao  money  beoause  it   could  not  aoll  ite  bonds  oa  aa- 
•ount  of  a  auit;    that   it  had  boea  deeided  by  th«  oeurt  that  defend- 
aat 'a  bonda  oould  not  bo  aold  without  a  referendum  Tote,   aad  that 
la  hia  opinion  funda  would  aot  be  availabla  witaout  further  legie- 
lation.     lie  further  teatified   (hat  ha  again  talked  witn  the  oagi- 
aoer  oa  January  29,   19  29,   at  whion   time  the  witneaa  tad  him  plain- 
tiff had  two  alteraatlToa  >  tuat  it   oould  resoind  aad  ea&a«l  tha 
eoatraet   aad  res^oYO  the  e^uipmemt  vial  oh  wae  on  the  gr.^und  where  the 
bridge  was  being  oonatrueted,   and  rocoTsr  for  tha  work  that  had 
baea  doaa,  whieh  ooaraa  would  probably  be  for  tha  best  interest 
•f  the  plaintiff  beoauae  at  that   tlm«  it  ha4  70^  of  the  work  dons, 
whleh  waa  tho  mast  prof 1 table  part  of  the  job;   but  that  plaintiff 
was  anxlrut   to   oooperate  with  defari^ant  to  keep  the  sxpenee   dews; 
that  tixe  other  alternatlwe  waa  to   auapend  work  until  defendant  was 
la  funds  aad   thea  proceed  and  oorjiete  the  work;    that  if  this  latter 
oourse  were  pureued  the  witneaa  wanted  the  aaouranos  that  plaintiff 
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would  bfli  paid  til*  a«tu«l   tfaia«g«*  It  hmd  Mtotalfivd  by  r«MK>n  of 
th«    iiueipffnftian;    that   th«   flnfiineer   aakaA  what   ih«   4aiaa4(««  wo«ld  1>« 
aad  iha  wltnaaa  told  him  tbat  ther«  would  bt  oo«t*  of  ■AlntaininK 
watohaoa  and  ouycrintundonoa  In  watonlnc  the  plant;    tko  fair 
rontaX  raluo  of  tho  Maohinory  aad  o^ulp««nt  on   tho  olto;   tho  dMO* 
as«o,    if  any,   to   tho  matorial   on  tho  groun4,    and  whatOYor  it  woald 
•oot  to  put  tho  work  In   ohapo  on  aooount  of  auoh  ■uopoaoioa;   that 
plaintiff  wottld  bo  ontltlod  to  int<?root  on  aoootant  of  tho  12^^ 
rotalaed  by  dofvridant  undor  tho  oontraot  until   tho  vorlt  waa  ooa- 
ploted;   that   tho  oaglnoor  thon   oaid  that  ho  did  not  think  tho 
■OBoy  would  bo  aTailablo  until   tho  first  of  July  unlooo  osergoney 
logiolation  wao  obtaltiod;    that  ho  wiohod  eounool  would  put  hia 
propooitioB  in  writing;    that  ho  did  not  want   to  paoo  oa  ooaothing 
th*t  wao  not   in  writing;   and  it  was  agrood  that   eounool  would 
•and  a  letter  to  the  enelaoor;   that  oa  fobruary  9th  followiag  ouA 
a  lott»r  was  ooat  and  oa  yobruary  iv^th  eounoel  and  plaintiff's 
prooidcnt  again  tront   to  ooe  tho  oat^lnocr;    that  tho  oaglnoor  pro- 
4uood  tho  letter  and   oaid,    "1  hawo  look<><i  oTtr  what  you   caln  for 
4aaag08  hors  «ad  you  will  bo  ontltlod  in  vy  juAtfssnt,  if  you   sus- 
p«ai  work,   to  reeoYor  thoo^  Aanagos.*     Thoroupoa  oeunsol   stated  to 
tho  onglaoor  that   the  oontraot  wao  so  worded  that  in  oounool's 
opinion  no  one  but  tho   on^ineor  had  anytiiag  to  do  with  plain- 
tiff's damages;    that  at  that   tiao  oouuool    oaid  to   tho  engineer 
it  would  cost  dofaadaat  absat  IIOO.OUO  to  relastall   tho  o^uipsont 
if  plaintiff  Should   romoTS  it;    that  tho  engineer  thon   ttatod  that 
it  wao  hio  .Ittdgnont  that  in  oaso   the  plaintiff  abandoned  tho  ooa- 
trast  defoadaat  ouuld  not  lot  vioUior  oontraot  for  tho  oaa^  prioa 
as  that  acntionod  in   the  oontraot  between   tho  parties;    and   tho  on. 
ginsor  stated  that  far  that  reason  ho  did  not  want  plalr.tlff  to 
sancol   the  oontraot  but  to   ouoponi   tho  work;    that  thoroupoa  counsel 
stated  to  plaintiff ••  pro.ldoat  that  undor  thooe  oondltion.  ho  would 
•dTioo  plaintiff  to   suspoad  tho  work  ond  that  ho   told  tha   ongiaoor 
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ylalatll'f  voaI4  ti^lT«  d«fMd«at  froB  day  to   d»7  pXalcttlff *■   coatt 
iB  »Aintaining  tlM  plaiit   during  th«   •uspwaaUa,  vhitfi  plKlctlff 
would  mnkm  as  li«)it  as  possible,   oni  ths  eat^iassr  statsd  that 
vould  ^s   satisi'ttot^ry.      Ths  witnsss  furthsr  tsstifl«d   that   July 
19,  192t»,  plaintiff  wroto    uriothsr  Istter  to   ths  dsfaixSnrt   sstttnc 
up  lJ3  detail   the  anount  of  the  expenses  iueurrsd  >y  It  on   aso#uBt 
•f   the   euspensioB.      This  latter  end  the  letter  sf  Yebraary  9th 
trill  hereinafter  he  discussed,      the  witasas  further  testified  that 
mm  •ih«r  noties  «as  given  to   the   defendant* 

There  was  a  fenier  trial  of  the  ease  iu  which  plaintiff 
had  a  Terdlet,   and   thereupon  hotl:i  parties  aads  a  motion  for  a  new 
trial,   whieh  wae   awarded.     Defendant's   enginsor  testli'isd  on  that 
trial,   (tnd  hy  ^k^rsesient  his  testi'tiony  was  rnrnd  into   ths  reeord, 
whiah  is  hofore  uo.     He  testified   tiiat  he  had  bes»  defendant's 
•hisf  engineer  for  a  Bimber  of  years  and  was  sueh  at   the   tine  he 
vat  testifying;    that  plaintiff  suspenied  tne  work  on  the  ooatraet 
January  22,  1929;    that  at   that   tiae  hs  was  visited  by  plaintiff's 
•oaasel   and  its  president;   that   there  was  a  good  deal  of  talk  about 
the  suspension  of  tns  work.      "I  had  notaing  to  do  with  the  suspen* 
•lea  of  the  work;"     that  plaintiff's   counsel,   iiu  his  prssenoe,    sai4 
they  were  contemplating  suspendiag  the  work  beoause  plaintiff  was 
net  getting  its  aoney;    that  the  work  was  abeut  10%  done;   that  he 
teld  then  defendant  had  ae  aoaey  beeause  of  the  inability  to   sell 
ite  bendet   that  "I  told  then  I  theaght   they  were  «ntitled  te  eonsid- 
eratioa.     The  faet  that  tney  n«d  Ud  en  this  job  in  geed  faith  sad 
the  faet  that   they  were  not  doing  any  other  work  gawe  thea  a  right 
te  seae  eonsideratien,   and  that  if  I  were  the  eels  arbitrator,   sasii 
ae  was  interpreted  in   the  eontract .   I  would   recoaaend  te  the  Bear* 
«wy  *•  given  eonsideratien  for  any  less  that  ooourred  on  the  Je*;* 
that  thereupon  counsel  wanted   the  witness   te  write  a  letter  mbstan. 
tiatlng  what  was   there  said,  hut  the  witnees  refueed  tc   do   so;    that 
he  received  the  letter  of  February  9th  above  aentioned,   aad  a  few 


*?«■• ,«?!?»  *.e?^-t   :»al%tlia9l  •«« 


;^*,;^;    ...  ;: .^ ....   ■x^sftaif;^** 

*i{  »*tf^  i»ri*  *#  issjifs  aai^f  Ajw  &■?« 


A«y«  th«r«aft«r  had   tnethtr  o«n-v«r«itUoii,   whl«h  wa«  Ki¥«t»nt tally 
th*  ««a«   at   th«  ftrit   eoaTcrsatlen   atooT*  mantlenai.     H«  furthar 
t0ttli'i«d:      "I   tald   tht  lav  dtfkartaent  iid  n«t  inttr^rat  iha  caa- 
tratt  tiia  *aaia  ««/  at   I   il<l,   »bi1   I  was  nat  r  laf.   to  writa  any  l«t« 
tart  whleH  «attl<l  aft^rwardt  ba  coastxutd   at  ac  ardar   fraa  ■«  ta 
that  dtvB   tht  work:    »*•  I    tald  th«a  far   that  raaton,   to   takt  thalr 
avB   ehantat  on   tha  tHuttia^  dtva  of  tho  work.*-**   that   I  would  racoa- 
vend  t)tat   thay  be  paid  far  any  lootaa  that  ooourrad  out  thara  an  that 
vark,   and  that  Z    thaugfat   they  wera  an  titled  to   oonsidaratiaa. " 

February  9,  1989,   nlaintlff  wrote  a  letter  to  defendant *t 
•Bglaaer  whleh  ie  akaTa  raf nrred  to.      in   that  letter  defendant 
•aye  that  73;!^  of  thf^  work  h^t  been  aaaplated  under  tha  contraet  and 
that   there  lea  provieien  in  tha  contraat  that  tha   ehief  engineer 
shauld  deteraina  all  queetiont  in  rel»tiea  to  the  work,   deeide  all 
^ueetiont  relatlra  to  tha  axaeutlon  of  tha  wark,  and  that  hit  deei- 
tian  it  final   nad  eonclutlTa  on  both  partlea;    that  under  the  eoa- 
treat  defendant  a^treed  to  pay  aanthly  inetiaiaentt  at  the  work  pro* 
creetad  upan   eertifieataa   elgned  by  the  engine or  after  withholdinc 
12^^  aa  a  reterra  until   the  work  wat   dene;   tiiat  there  wae  due  the 
Daaeaker  inttallment  •€  #ia,968.50,   and   alto  due  for   January 
aaathar  lnatalln<mt,   and  paynanta  not  hijiTing  keen  made,   defend- 
ant was  in  default  for  Daeaaber  aa«  January;   that  on  aaaount  ef 
tuoh  defaulta  plaintiff  Srlii   euepend  all  work  on  thia  oontraot 
until   it  la  paid;**     that   there  aight  be  aa  aiaunderetaxiding  and 
that  defendant  ai^^ht  nat  be  eeif^elled  ta  eaaeal   the  contract  and 
rawoTO  Ita  aaeUinery  and  aquipaent   rv»i  the  aita   and   aue  for  daa- 
aget  for  note  of  profits  ••♦  «a  aake  the  following  oropoaitien* 
to  raaaia  in  forte  until   the  firet  day  ef  Auguet,   19 S9,   and  aa 
■aah  longer  aa  ehall  be  hereafter  mutually  agreed  upon." 

yiret:      That   all  work   except   that  abeslutely  neeeeeary  ta 
proteot  aaterial  en  hand  be  eutpended  until   defendant  aakee  peyw^nt 
af  the  1>aeemker  and  January  inetallctentt. 
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••••Ad:      That  tta«  tia«!  of  ••»9l«ti«n  •!*  th*  ••ntra«t  shall 
\f  •xttn^M   for  i»  ii»rU«  <»quiTal«Bt   to   th«   tlM  l»»t  by  reason   of 
•u^  ouoponHioB. 

Third:      That  UBtll  th««o  tw«  laatallamits  aro  paid  A^ftni^ 
Mit   shall  -ptsf  plaintiff   "for   any  nooossary  watstMak  a%   tho  sits  of 
suoh  hri<1g^,   extra  proEaluaui  on  tho  oocttraot  bond,   "*•   th«  fair 
■arkot   rental  Taiue  of  tho  oquipaiont  now  installed  on   said  site 
neoossayy  for  tho  ••Mplotioa**  of  t^e  work,   and   tkat  the  •usponsioa 

should  not  oxtiMid  beyond  August  1,  1*39 ,  without   tho  Mutual   eonseat 
of  the  parties. 

*If  tho  aboTO  meets  with  your  ap^rsral,   please  aoeept    tho 
same  so  that   the  sbowo  proposition  siay  be  binding,* 

July  19,   1929,  plsklntiff  wrote  another  letter  to  defendant 
for  tho  attention  of  its   mgiaoer.      This  is  the  letter  heretoforo 
aiMitioned,      In   that  letter   the  plaintiff  says  that  ia  aeeordaneo 
with  its  uBdsrst^^tndiBg     ita   the  enHlnoer*«   chief  assiataat  aad  its 
•ouasol,   ulsiintil'f  is  onclosing  a  stat«Beat  of  its   olalaod  danageo 
growing  out  of  tho  Cr  :>wford   ^twonuo  bridge  eostraet  by  reason  of 
dofMidant  not  payiag  tli«  aontray  installms^ts.        iSAclosod   aro 
a  numbnr  of   eeiiedulott  it«^isinf  plaintifl's  olaia,   ens  of  whieh 
io   for     eost     incurred  by  plaintiff     for   "suporint^adeao^, 
l«b«r  and  wato^maa  in  protootin^s  tho  plant  aad  aat^rial**  to  Sulj 
1st,   and   saying   that  it  was  undsr stood   that  if  plaintiff  again 
startei   to   eomplet*  the  job  it  would  oontlnue  tho  eoaput»tioB  frosi 
July  1st,     Ot^ier  itesia  elalaod  are  for  *r«otal  of  tho  ofulpnoat* 
on  th«i>  sito  during  this  period;    "iaterost  on  thf<  eost  of  the  rail- 
road trades,"   *?to. ,   flp;arod  at  %%  for  tho  period  that  the  work 

was   ousponded;    "anticipated  daaagos"  whioh  oannst  bo  asoertained 
until   the  work  is   conpletod,   itouisod  as  fellows:      cleanlAg  steel; 

roooaotruoting  of  oenereto  forns  injured  by  the   ele<^  «atO{  no««ssary 

promiuas  on   tho  boad  of  tho  oontractor;    Inoreaso  in   saale  of  wages; 

and  other  oxpensos  ior  extra  ^rork  oaueed  by  delay,      the  letter 


9*ff«!>#*  .nl4j-«*    -9.r-:,i     >/.     <,<.i/j5*f     («>.-».«{     J^al't^W 

*(«>8«©»    X«i>3.tr'»a  »rf#    Jt..©*'.?!"*'    ,€*ri'i    ,£  ^ei.=ii?it^:    HiifiV^tf  f;T*'tx.fli   iott  l»Xi|ie<li» 

#t«>'i »*»-*»«£  ¥<&5?»i:  ftltl  »i  wist      A-ST^n-.f^^an    tl*!  1»  «s©Mn^^t«  ^j*',- 


••ntla««d  MiA  said  that  piaiaiii'f  was  inf«ni«4  Ui«  aeaay  vmt  naw 
aT  Ail  Abie  %a  pre«««4  with  tna  vork  aii4   that   *v«  racgaat  MxmX  thas« 
aattars  toa  irona4  out,   11   petaibla,  at  one*  ao  that   aa  aaon  aa   tha 
Board  ■  ould  4alta  aotlaa,   if  It  do«a,    tha  work  will  proaaad  vlthaut 
dalair;*     that  it  veuld  ba  naaaaaary  far  rtlaiatiff  to  haYa  an  axt«tt- 
alofi  af  tiB«  within  whieh  ta  aa&plat*  tha  vork;    an 4  the  latter 
olaaao  with   tha  atataaant  that  plaintiff  attfi:«eata  it  there  waa  mnj- 
thing  in  tha   aahadulaa  aaaompiuiylng  tha  letter  iteaislng  plaintiff 'a 
olaia  whl^  wae  net  oli^ar,   that  a  eonf*renee  be  hrid   to  clarify,    *aa 
that   the  ei  tira  natter  can  be   taken  up  with   the  £o«rd  at  the  next 
aaeting , " 

There  ia  alao  in  the  reward  the  aapoleaimtal   oontraat   enterad 
into   between   tha  partiea  JioTaaber  21,  1039.      It  reaites  tha  aaJcing  af 
the  eontraat  between  the  par  .iet  whi^  proTidaa  that   th9  work  Ha  aai^ 
plated  befare  Oatobar  1,  19  29;   that  tha  eontraet  prorldad  that  oar* 
tain  paynente  be  made  bjr  tha   eontraator  (plaintiff)    aa  liquidated 
daaagoa  in  aaaa  the  work  waa  not  ooapleted  ia  aeeordanea  with  tho 
oontraat;    that  aftar  tho  oacoeutior  of  the  ooatraet  plaintiff  proea»dad 
to   oonstruet   the  brldga,   and  abant  VO^  of  the  work  waa  eonpietad  by 
February  1,  19 W,   on  whiah  date  tho  "Contractor  by  raaaoxi  of  tho  non- 
payment to  him  of  monthly  inatallGeuta  ae   tlte  work  progTOoeed,   upon 
oorti float ao  aigned  by  tho  engineer  aaap ended  wark  and  rofuaed  to  go 
on  until   eaid  payneDta  wero  uado."   and  that   the  vcrk  waa  at  ill   sua* 
pandad;    that  plaintiff  refuaed  ta  go  en  and  oo&plete  tha  work;    that 
fron  the  tiaa  of  the   eaapaaaias  defendant  waa  without  foada  far  tho 
aoBpletlon  of  tho     work  until  July,  19  29,   and  until   that   tlmo  tlio  do- 
fondant  did  not  know  that  tho  fundo  would  bo  forthooaiag  aad  that 
thoy  would  aot  bo  oTallablo  until   about  the  firat  of  Getobar;    that 
during  the  period  the  wark  waa  ahut  down  plaintiff  and  hia  attomoy 
kad  interrlewa  with  defendant's  an^sineer  and  attorney  a»d  throatanod 

to  reaolnd  the  oontraot,   *aad  wore  adTieod  by  theao  porooaa  and 
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▼arloua  of  th«  irustacB  «ni   th«  aald  Aifcorn*/  ma4  ^SmgiMfr  th^t   \n 

th«ir  ju(i«iP«n%  If  it  411  n*t  raaeixia  th*  tontraet,   tli«  MM107  ]'«r 

f&yiaABt  undar  thm  ••ntraet  'vould  tv«ntuftlljr  b«  ferthcoizilng,   an! 

««r«  MtYlscA  b;  th«  Attorn«7   th»t  fraai  a  •uperflelal  reading  of  th« 

•oatraat  tix<  Attomty  v«s  th«n  of   Iho  opinion  that  iiootioa  5S  of 

iHo  said  ooatraet  raforrinM  U    *UBaTol4ablo  toXaj*   incladod  tho 

oirouBotaneoo   taat  l2a4  ariooa;*     that   during  th«  period  of   KaF^t«n> 

aioa  it  waa  aoooaaaxy  for  plaintiff  to  Iceop  oortalB   HratolMoa  aa4 

gttavda*  at  tho   ait«  of  tho  -work   to  nroTont   loosof  toolo  ani  apoli* 

aneoo;   that   during  tho  perio4  of  ouopaaslon  no  uoo  waa  mado  of  audh 

toola,   Rluata  and  oquipmoit  ^olonging  to  plaintiff;    that  Irofora  tha 

work  oouXd  b^  roacouad  oortaia  additional  work  would  bo  roquirod  of 

plaintiff;    that  hy  raaaon  of  tho  saapannion  tho  vork  cculd  not  bo 

oompl«t«^.  prior  to  tho  ^orkina,  eoaaon  of  1930:   that   tho  plaintiff 

olalAel   that   if  it   roooindod  tho  eontraot  and  refused  to  go  on,   it 

••mlA  rooovor  for  tho  work  alroady  porfomad  at  tho  eontraot     rieo, 

and   that  it  would   coot  a  now  eootraotor  In  oxaneo  of  tlOC.CCiO  boyoM 

tho  balafioe  of  tho   oontraet  prioo  to   eompltto  tho  work;    theroforo 

tho  rcsciaeion  of  tho  eontraot  b^r  plaintiff  would  oauao  great  leoo 

and  daeia^f*  to   rtofondont  and  tho  taxpayers;   that  plaintiff  dooirod  to 

but 
•oarl^t*  tho  rork  t<?   obriatc  nurti  iBor<*aaod  ooi^to^"noverth€looa 

tho  oaid   eontraotor  refuooo  to  go  on  and  ccorplotff  the  work  unloao 
thoro  ifl  fvt  this  tlao  a  aottlOGroni,   eonproriao  and  adjuet»;ent  of 
oono  t)f  tho  differenoot  Y)otween  the  oeatraotor  and  The  Sanitary 
Diotrict,   and   tho  right  bo  giTon  to   tho  oald   oontractor  to  bring 
ouoh  aotiea   in   the  praalsaa  aa  it  nay  dealro  for  any  brklanoo  it 
tlaims  to  bo  dua  it  after  tho  aaid  eontraot   is  uomplejed  without 
projvdieo,  beoauoe  of  oaailetlon  of  tho   aaid  eontraot,"     Iho  oup- 
plojfftntal   eontraot  further  recited  that  tho  dafondaat  olai«od  pl^ln- 
Uff  wae  entitled  to  no  dama^oa  fcerely  by  reason  ©f   the  delay  in 
payment  of  the  Monthly  inatallaents;    that   auQH  failure  to  pay  did 
a«t,  as  a  matter  of  law,  prevent  tho  oontraotor  frs«  going  on  with 
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hla  work,    nnd   that  na  mmntj  w»«  4u«  plaintiff  b«jrond  Xh9  ftoatra«t 
yritt*;    that  fr«a  October  1st  liqaldatvd  daaagaa  Y«r«  asarulnc 
aralBtt   iafvniant   at   th«  rat*  •f  $100   a  day;    that  it  was   to   tlio 
Interoat  af  all  portona  to  haT«  tha  bridga   aanplatai  without  dalajr 
aauoad  by  any  dionutaa   *r  aontroTorolaa  or   auita  betwoan  tha  p»r» 
tia«{   anif   tha  eontraat   furthar  proTldad   that   th*  partiaa  airraad 
plaintiff  ohatild  haT«  aa  «art<*n0lan  af  ti»a   for  tha  easiDlatioD  of 
tha  work  from  and   after  Oatobar  1  nt  of  tha  nmibar  ^f  day*   that   tha 
wark  was  aucpandad  frav  tha  data  af  tuah   aaapcnaioa  to   tha  raaust* 
tlan  9f  tha  wark,   9016   that  tha  reeuRtption  of   tha  work  by  tha  plt^la- 
tiff  ahould  nat  prajudlaa  its  ri(^hta  at  to   any  daias   it  night  haTa 
acainst   daf nndajiit, 

Tha  partlftt  alca  ectarad  Into  e  atlpulatlon  of  facta  whiidi, 
■•  far  aa  it  la  nf>aaaaary  to  atata  thaw  hara,   ara  that  plaintiff 
Qonplatr!  tha  work  and  waa  pkld   tha  ocntract  prioa  in  fall;    that   la 
April,   19^79,  plaintiff  brought   suit  against  dafsfidant  for  tha  D*99mm 
bar  and  Jacuury  installjaanta,  had  jud^aaiit  far  tha  aAaunt  ai'  its 
olaia  vbia£i  has   sinca  baec  paid  la  full,   with  iataraat;   that  tha 
aaly  funds  aTuilable  far  paying;  for  tha  bridga  wara  auah  aa  may  ba 
abtainad  froa  tha  aala  of  dafaadaiit'a  bonda;    that  la  ^avas^ar,   1921,, 
dafaadaat  aada  proYiaiea  far  th«  iaaaanaa  af  fe7,000,OOG  af  ita 
baada;    that  an  Jaauary  lb,  1986 ,  a  bill   for  lajuaatiao  waa  fila4  ta 
raatraia  tha  aala  and  dali^ary  of  tha  baada,  whiah  ia^uaotlaa  waa 
awardad  and  tha  bands  daatraya4:    that  tha  Injuiictian  was  isauad  ba* 
aausa  tha  bands  aould  nat  ba  isauad  without  a  raf^randuai  wota;    that 
tharaaoaa  daf«idant  praparad  a  bill  whiah  was  aubalttad  to   tha  layia- 
latura  and  whiah  waa  paaaad,   aut.-u>riziac   tha  l»auanaa  by  dafandaat 
af  27  Bllliaa  bonda  witioaut  refaraodua  Tota,  vhidEi  aat  took  affaat 
July  1,   1989.      Iharaafter  dafandaat*a  Board  af  Truataes  forually 
took  atapa   ta   hav*  tha  bjnds  proparly  iaaaad  and  said;    that  iimadl- 
ataly  apaa  r«eaipt  af  tha  funda  froa  tiia  aatlo  of  tha  bonds,   dafandant 
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•iit«r#4   into   «i!gotl*tloin  with   lisiritllf .    •wlw  knd   •u»pend«4  *ort 
^•««us«  vf  »  failure   to   rveelTt  paya*nts  f^r  Its  K«nthly  o»rtlfi* 
eatfta  for   work  p«rl'arKaA;"      t&at   th«  s«ppl an  cutal  agratmant  vaa 
anterad  Into   and   ttie  work  linl«naA  bjr  plalatllf  an'l  paid   for.      It 
vaa  furttiar  atipalated  that  dofanlant  daciad  any  liftbilitj  lor   any 
elalao  >ia«a  against  It  ¥y  plaintiff  ^rowirm  out  of  th*   contract . 
Tha  roaaenablonaaa  of   tho  axponsao   elaiEiad  by  pluintiff,    -aul  tha 
aav«ral  iteiao  of  it»   claino  wera  -idmittad,    tut,   aa  stated,   lia- 
bility waa  d«<iiad* 

Froiu  1^0  raragoinift  2*aota,  whiein  w«  hava  aat  Jortu  with 
•oosidarabla  datail,  «a  ara  olaarly  of  tlia  opinian   that  tha  finding 
•f   tua   trial   Juaga  tiiat  dofandact'a  aai^iuaar  had  ai^^raad  rriih  plain- 
tiff  to   auapood  tjua  worjc  uutil   tae  Uaaitary  Dlatriet  waa  U\  fund*, 
and   tnat  dafandant  vauid  pay  all  daAanaa  plaintiff  auatainad  by 
raaaon  of  aueh  auapanaion,   ia  atfainat   tha  aanifaat  waijifht  of  tha 
•^idanoa*      if  tha  a«raaBiLaat  had  l>aau  mida  aa  oouteudad  for  ley 
plaintiff,  it  aaoKO  atranga   that  na  xaantion  vaa  uada  of  thla  ixi   tb* 
%«•  lattara,   the  ouppxaiaantal   oontraat   or  tuo   8tipulu.tiai'  of  faota, 
Tha  BK)at  that   oan  ba  aaid  af  the  teatl&ony  ftiTan  by  tno  formar  at- 
torney for   tha   plaintiff   (wniol:^  we  have  aljore  datailed)    ia  an  in* 
ferenoe   that   the  engineer  hsA  agreed  to   the  auttienaion  and  payaent 
•f  daaageo.      on  the  otner  hand,   the  en^^ineer  teatified  he  had 
aotnlBg  to   4o  witn  the  aaapenaioB  of  the  work;    that  plaintiff  took 
ita  oaaaaea  in   the  anuttiai^  down  of  the  work;    that  he  thought 
plaintiff  waa  entitled  to  conaideration  on  aoeoant  of  tha  auapen- 
•ion  of  the  work,  under   the   aircuAetaneeo,    an4  that  he  would  roeo»- 
Aond  it  be  paid  for  any  leaaaa  oeoaaiened  by   thia   nuapMiaion.    Vrom 
thla  tffttimony  it    i«   cl«ar   ti-at  he  put   the  burden  on  plaintiff  of 
auopaiidinu  or  not   auaper^^lng  the  work,    «nd  that  he   thou«;fat  it  would 
be  entitled   to   oonaldaratio/    for  aauagaa  auatained  in  aase  the  work 
waa     aaepcBded,   and  that  ho  would  reeo»m«nd   fh»  pnyvent  of  ouch 
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dwaagca  to  th«  £»ard  el    Iruttaaa  el   tlM  ialUt«ry  Dlt^riat.     'ih« 
•ngin«i»r*s  tastla^ny  is  oorro)>orat«4  ^y  tk«  tw«  I«tt«r«  wri  <.t«n  bjr 
pl«intiff  •»  ^'•bnuury  9t^  aad  July  19  Ui  akvY*  r«f«rr«d  t«.      In 
this  •oiin«etl«B  it  aiist  Vc  r«u«Hbttr«d   tkat  th*  fAjriias  luUl  a  •on* 
ftr«B««  JsmuAxy  23rd,  b«lor«  th«  l«U«r  sf  J^obruiury  9th  w»s  «ritt«i. 
In  vhi«h  tht  fsrmor  attornay  i'mr  piaiiiilll'   ••gr*  it  wa«  subBtitfitially 
«gr*«d   that   th«  work  nii^t  to«  auspaodad  *a>i   %h.m  daMagaa  inaurrad 
paid  by  daf«odant,     Yat  in  tha  Xattar  of  i^abruary  9tli  thara  is  no 
intiaation  that   auoh  had  bo«Ei   tha  andarata&diatc*      (>n  iha  oontrary 
in  tho  lattar  plaintill'  atatad   that  on  aooount  of  tho  dofault  of 
dof aadant  ia  tho  X/ooaabar  and  January  inatalklJAaoto  it  will   auapand 
tha  work  until   it  vaa  paid.      It  than  goaa  on  to  naka  a  proposition 
to  dof«n<lant   that    th«  worJc  bo   suspandod  until  tho  inatallaiontn  aro 
paid;    iiiAt   tho    tiata  for  tho   eoupletlon  of   tha  eontraot  bo  oxtondod, 
and  that  during  tho  poriod  of  oxtanaion  dafandorit   shall  paj  plain- 
tiff for  any  aaaaoaary  vatohj^an  asaplayad  at   tha  bridgo.   for  oxtra 
proniuas  plaintiff  was  raquirod  to   pay  on  hia  eentraat  bond,   and   tho 
ratal  Tslue  of  ita  o^uipmont.      Xiiis  lottar  aoneludos   that  if  tho 
proposltian  noets  with  approTol,   d^fandant  will  aoeopt  tho  aano* 
ffbia  is  n«r0ly  a  proposition   ooiaing  froa  plaintiff  and  tharo  is  no 
inti&atior.   that  tho  enginoor  had   ther»teforo  agrood  to   the  suai>an- 
•ion  of  tha  work  and  tha  payaont  of  daaagoo.     In  tha  latter  af  July 
19th«   vhi^  acaloses  an  itanilBOd  statoaont   of  what  plaintiff  elaiao 
on   aeoount  of   susponslon  of   tha  work,    thara  ia  no  intiaation  that 
tha    onginoer  had,    soao  nontno  prior  or  at  any  tiao,   abroad  that   tho 
aork  bo   saspendod  and  that  dofwadant  would  pay  any  damagoo  olaintlff 
might   Bustais  on   aeoount  el"  sueh   tusponsiea,     JMor   is   there  anytainc 
In  tho  supplemental   oontraet  of  itoToabor  21,  1929,   that  would  boar 
•ut  plaintiff's  oontontion  that   the   ont^inoer  had  agro«d  to   tho   sus- 
pension of    iii9  work  and  tho  pi^aent  of  daaagoo,      iin  tho  eontrary  it 
reeit<9s  that  plaiatiff  had   suspandod   the  work  by  reaoea  of  tho  aoa* 
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fayHMi  ol*  the   t«o  irpntiily  ln«talln«nta.      Th*t   ••ntraet   also   «tut«a 
that  pl»l«tirf  l»  naklBg  ctrtaln   claiK»,  but   thare  la  na  word  in   th« 
ioatmant   that  daf  4n<lant*a  anisinaar  had  tharatofara  agraad  ta  pay  anj 
af  auah   alaiaed  daaaffaa,      Ihe  tftatlmon.    ai    tna  daf«nAant*a   aa^lnafir 
la  In  aaaordanoa  with  tha  wrlttaa  lattara  and  aupplaMaatary  oontraat 
and  with  a  aoiauias   aanaa  Yiaw  of  tha  altuation.      It  la  hlghl/  Improh- 
abl«  that  ha  alona  vould  tak«  tha  raapanalbiilt/  of  r<«ndarlng  tha 
Aafandaat  ilatola  I'ar  daaia«;aa   in   tuah  a  liirga  anount  ol'  laonay   «(lthattt 
rafarrlog  tha  mattar  to   tht  Baard  tr  aontulting  anyoBa  in  tha  aat- 
tor.     It   Ic:  cloar  that  tha  coBTaraatloa  batviooa  tha  partiaa  aeral/ 
ahawod  tha  an^^lcaor  thought  plaintiff  would  b*  ontltlad  to  bo  paid 
for  aome  damai^aa  It  nlglat  ouatalB  by  roaaan  of  tho  auapanaioB. 

Vhila  what  we  haT«  acild  nacaaoltatoa  a  ravoraaJL  of   tha  jurig* 
m^mt  aBd  a  r«Bian(lm<»Bt  of  tha  cauoo,  yot  wa   thlnh  wa  augiit  to  paBO 
ttp«a  othar  polnta  nado,    for  tha  futura  guldanaa  of  tha  trial  oourt, 

i^lalBtlff  eontanda  that   tha  moaearo  of  dafiiagos  for   tha  loao 

•  f  tho  uaa  of  naahlnory  and  oqulpaont  la  Ita  fair  aarhat  rantal 
Taluo,     Ba  think  this   le   th«  law.    (hoCabft  v.   o.    jk  a,    ?/.  Hy.    Up.. 
219  111.   App,   99;   GuatafaoB  ot   »ii.   y,  Mlcii.   Cont.   h.ii,    Co..    218 
111.   App.   AiJk,  alfizmod  la  296  ill.,   41^  wltn  tiio  qualification 
that  If  plRintiff  oould  roduoo   tha  da»agaa  by  ualca  tha  togla  on 
athor  4oba,   it  would  bo  roqalrod  to  do  oo« 

Flaintlff  furthar  aontand*  that  It  waa  eutltiod,   aa  part 

•  f  Ita  daikagoa«   to   Intoroat  on   tho  ia|^j(  rotalnad  by  dtfoi^dant  undar 
tho  eontraot   during  tna   ton  souths   tha  woric  waa  suapendad.     ^a  ara 
BBabla  to  agroc  wltU   thla  oontantlen.      £hit  eontraot  provided  thmt 
tho  19^%  ohould  bo  roorrrod  by  tho  dofoiidant  aa  part   saourity  for 
tho   faithful    poifori!>«noo  of   tha  w^xk  and   ahould  not  booma   luo  until 
th*»  #»xpiration  of  50   days  ai*t«r  tho  coaplotion  of  tho  woric  and  tha 
dollYory  of  tho  final   oortlfloata  by  tha  onijinoer,   and  aftor  payaont 
by  tho   contractor  of  all    c1a1«$  for  labor  and  aatorial  furolthod  la 
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tht   pfrl'orKsinct     f  th«  work.      li^irth(>rmort,    ii  v&s   rtl]oulatel  or 
tb*  trial   that  th«  4«fMn^ar.t,   wit^eut   fault  on  its  part,  vaa  ud- 
ablff  to   teoura  Uia  ntc»a»&r>   foxidfl  with  wbleh   to   pay  the   contract 
tor,   ana  un<l'>r  tha  lav  a  municipal   carr.oratlon  ic  act  liablf>  for 
irt«r<»at  in   tha  abeeuoe  of  an  azpr^aa  agraament  to  paj  liiioraat, 
unleas  It  has  v^rongfully  obtained   tha  uonav  or  has  ilXatally  vlih* 
hold   It*      City  of  Poorla  y.   Construction   Co..   169    111,    36;   VI l<r 
y.    City  01    C>hlcaKQ,  164  ill,    354;   v;anwaj   v.    tii^   of  uiilcc^o.   i»7 

111.    ISci. 

Uniar   tiie   f^^cvs   in    tLe   ease   tUe  Aoney  waa  not  lllecHlljr 
withiiall  from  plaintiff, 

Plaintiif   furlU«r  oont^nda  that  upon  thn  i allure  of  th« 
4efandaiit   to  pay   tha   JaeaiKbAr  and  JwaxittTy  iGataliiaai^ts  it  hud  the 
riglit   to   suspand  tlie  woxii  uiUil  the  past  due  laetsdlacuts  were 
paid  and  then  to   resuaa  the  worjc.     While  on  the  ethvr  side,   the 
dafeAdaut*s  position  1»   that  plaintiff  had  »•   rl^t   to   euepend   ths 
work  since  there  was  bo   express  proYisioa  #nat   the  payneat  of  any 
due  iastallaent  was  a  oondition  preeedant  ta   the  further   oontiau* 
ance  of   the  work.       We   think  the  plaintiff  hus  the  rl^^x   to   aua- 
prnd   the  work  on  aeeount  of  the  non-pa^ant  of  tha  Docauber  and 
JanuHry  lustallsents  a£((^rei.^atin€  #U,6S7.75.      2  fil^is4an  on  woa- 
trasts,   tJ.   !«?«;   aeary  t.   Bangs.   37  ill.   A99,   3ol;  i>obtfiBs  v^ 
Hiftglns.   Jii  111.   441/;   &oeler  t.    Ciiiferf.   16&  ill.    644;   flaixe  y. 
Cabl^.   348  111.   App.    343;  Raatate&ent  of  tae  i.«w  of  Contrasts, 
TOl.    1,    p.    473, 

I'rof,  V'llllston,  in  his  work  on  sontracts  (toI.  i,  9.  1626) 
says:  "^rs^uently  building  eonstruetasn  eontraeta  xeqairs  payiLonts 
to  bo  jaade  as  the  worii  progresaea,  buen  esntracts  aro  not  divisiblo 
for  tha  sav/ral  pay»ents  are  not  Aa4«  in  ozaaai^e  lor  the  work  doa« 
up  to  the  tlse  of  payaiant  (though  ganarally  the  aMunt  is  so  calcu. 
latM  as  net   to   exoeed   the  value  of  the  rcrk  dene),   but  are  part 
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paya«ota  •n  account  cf  •  total    avm  whiO'i   1*   th«  priee  of  tii«  vliftlc 
work.     ii»a«paym«nt  •t    vn  lnat*IIai«nt  •!'  the  prl««  juttlflc*  iL« 
•oBtraator  in  r«fualn«  to  eantinua  tn«  work.      Doubtlat*  a  4ajr*« 
dtlaj  la  tlia  payaant  %t  an  InataJLUfiant  will  aat  Juatlfj  parman«iit 
eaasatlon  of  vajr^,   but  it  ••«■•  that   tha  aontraator  odght  rafaaa  ta 
parferm  turth»x  uatll  pay»c>iit  vaa  K^hda  sjnd,   li    It  vaa  d»IayaA  far  as 
imraaaonably  l«Bf  tiaa,  aigiit  rafuaa  to  ti«  oa  wltA  tha  vork  al  to- 
ga thar.  " 

In  Uaary  y,  Manga,   auora.   (37  111.   App.   3ul)   it  waa  hald 
tixat  a  party  to   a.oontraet  anga^ad  in  ita  parferaaDCO  ol^t,  on  tho 
I'ailara  or  raf uaal  of  tha  othor  party  to  pay  an  inatallnaat  aa  pro- 
Tidad  for  by  thi*  eeatraat,   abaiidon  tha  further  p«rf ozh  moo  of  tho 
vork  and  Maintain  an  nation  for  tho  work  already  daaa  liy  hla.     In 
that  oaaa  the  court,    apeaking  Iky  Mr.  JPreaiUng  Juatioa  koran,   aaid 
(p.   303):      *The  flrot  question  of  1&«  praaotited  for  our  determiaatioa 
ttpon  the  roeord,    ao  it  atanda,   io  i^athor  a  party,  who  io  onsa^od  in 
tha  porforBuutao  of  a  eontraet  oay,  on  tho  othor  party 'a  raf  uaal  to 
*w«  (aakf^)     T>ayia«Bt  of  an  inatallaant  of  money  when  due,   abandon  tho 
furtUor  p«rfarmanoo  of  the  eontraet  and  auatain  an  aetian  to  roeoTor 
for  the  work  already  pArfomed*"     ▲  aunher  of  eaaas  are  than  ana- 
lysod  and  rtlecuaied,   ineluding  Ppt\«  n   T^4f  -4^^  ^  ^t  »i   '■,   tff j »  !• 
111.    217,   (the  eaoo  ehlefly  relied  apaa  by  oounool  for  defendant). 
The  eourt  thai  pointa  out   that  in  that  eaae  auit  «ao  brought  to   re- 
ooTor  what  profits  the  contraotor  aight  hawo  aada  by  eoapletiac  tho 
work.     QbTlouely  that  ia  not  the  nature  of  tho  ouit   at  bar.     Continu- 
ing,  tho  court   aal^   (p.    306):      *^x^  think,  howower,    the  rule  inrticatod 
by  the  eaae  a  we  ha-ve  oited  i«  the  juat  and  logical   one.     While  it 
can  not  be  aaid   that  a  failure  to  pay  aa  iaatalicaat  duo  on  a  eon* 
tract   ia  an  abaelAto  preTontion  of  the  perforAuuieo,   otill  wo  know 
that  in  aany   inctnncoa,   p^ticai<*rly  iu  building  eontraota,   tho  non- 
payment of  an   Inetallaant  when  due  will  roadov  it  nooeasary  for  tho 
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oontra«t«r  t«   abandta  ««rk.     Unit  th«  tru*  croimA  la  that  a  rtfucftl 
to  yair  in  a««ordanett  with  th«  t*m«  of  th*  •c>'**"*nt   1«  a  br«a«h  vhloli 
ludi«*t«t  that   tha  en*  who  la  guilty  of  It   rfo«a  not  iBtoB^I  to  bo 
beand  bj  th«  eoatraet,   ond   thoroforo  tho  othor  pnrtx  nay  rooolnt  it 
ond  roooTor  }'or  tho  work  ho  hao  dene,* 

1»  l»t>V^^f  Ti  «to>P«li    »^V.U*   <▼«  11^.    ♦«>)   it  wae   said 
(p*   ill):      "That  there  wao  a  broAoh  of  contraot  on  the  part  of  ap- 
pellanta,   oaunot  be  ooateatod.     By  their  oontraot  they  wore  boiwd  %• 
pay  oa  eotiaatea  at   tno  and  of  oaoh  Boath.     But  thoy  aogleetod  or 
rofuaod    to  pay  for   the  work  dene  In  October,    for  twelTO  day*  or 
■ore,   Mnd  a  purtion  of  that   tlao  after  appelleeo  had  cItob  thoa 
notioe  that  a  fttrtlier  failure  to  pajr  would  be  treated  aa  a  reaela- 
•  ioa,   and  thoy  weald  be  eoKpelled  to  ntsmdoa  tho  work,  whlon  tho 
OTidouoa   ahowe  they  did,  not  froa  eboioo,  but  from  neaeanity. " 

iB  ILo^lor  V.   aiin-ord.    euora.    (166   111.    544)    it  waa  h«ld 
that  upon   tho  non«paym«et  of  an   inttallnent   due  undor  a  oontraot, 
tho  eontractor  isay  aban<;en  tho  contraot   and  recoTOr  the   Mtount   ao* 
tually  du#  uB-ler  the  oontreet. 

In  VolOBO  1,  Ko  tatOKont  cf  tho  Law  of  Contraata,  p.   473, 
It  la   aaidt        "3.     A   eontraota  to  aell   euad  dallTor  to  B  loc  tona  of 
ooal   in  eaah  of   aix  auoopoalTO  wecka*      B   contraata  to  pay  #8  a  ton 
for  aaeh  Inatalneot  on  delivery.      K  default  by  A  la  delirerlag  one 
•r  aoro  inatala^nta,   or  by  B  in  paying  for  one  or  aero  inataloieuta, 
la  a  total  breach  of  the   contract   if  the  breach  la  aaterial;   other- 
«ia«  it  ia  a  partial  breach.* 

f^odB  the  foregoing  autooriliea  aad  aany  othera  wo  vdAht 
have  cited,   w«  -9T«  of  opinion  that  tho  failure  of  the  defends t   to 
pay  the  two   inatallmanta  warranted  plaintiff  in  auapendiag  the  work 
until  tiie  iaatalluanta  were  paid.     Whether  plaintiff  had  a  right, 
aader  the  law,    to  reaorae  work  when  dafendeat  waa  In  fonda  ia  iiwa- 
tarial  beoauae  both  purtlea  agreed  by  the   auppleaental  aoatracc 
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that  It  aiclit   do   to.     PImintlff  hiring:  h«4   tta*  rlfrht   to   ouvvoik^   tho 
work  on  Moeount  of   tho  default  in  yojnoont  of  tho  iBotallmonto,  aajf 
roooTor  «o  dac&M^oo  any  diroot  looo  ourtalnod  Vy  It.     Louf rr^jm,f 
M  i».  ^y.   Co.   V.   iioiiorb%oii.   105  Ind.   Ii7;    UoXdoB  Jiyoolt  Conot.   Co. 
ir,   iciogopto  ol  Mio^. .    274  i^od.   «as.     Of  oourso  it  wao  plaintiff 'o  duty 
to  ¥o  dilitiont   in   oooing  that   tho  daaagoo  woro  kofit  «t   the  lovoot 
MMttBt  ooAsitttOfit  with  tho  oituotion  whioh   oonfrontod  it. 

Dof «nd«Lnt*o  oontwitioa   tnat  >>y  Artielo  ST!  of  th«   oontrmet 
plaintiff '0  damoiioo,   oeeaoionod  "by  tho  ouoponoion  of  tho  work,    <\ro 
liaiteU   to  «HE**  paid  by  it  for  n«»eoooary  watohmflB  during;  tho  period 
tho  work  was   auopondod  and  for  oxtra  proniu&o  paid  by  plaintiff  for 
ito  bond  on   aeeoont  of   tho  additional    tiao  roquirod   to  oosploto   tho 
work,   eaimot  to  ouotainod.     Artiolo  32  proTidoo  that  ohould   tho 
*ooBtraotor  b«  obotruetod  or  dolaycd   In   tho  •*•     roaooution  or   oob- 
plotlon  of  any  part"  of  tho  work  "by  any  aot  or  delay  of  tho  i>anitary 
Diotriot,"  thon   tho  tiMO  for  tho  oosnlotion  of  the  work  oo  dolayod 
Miould  bo  oxtendod   for  a  poriod  oqui-valMit   to   tho   tlMO  loot,    ant!   it 
wao  O3cproo8ly  agro«^  that   tho  oontraetor  would  not  bo   entltlod   to 
any  daaacoo  from  tho  Sanitary  Oiotriot  on  aoonunt  of  any  dolay  from 
tho  onooliiod   oauaoo  "ojtoopt  oottponaatloa  for  wa^oo  for  oxtra  tiao 
for  any  n««oooary  watohsioa  and  for   oxtra  pronium  paid  on  hio  bond 
aotually  paid  by  oaid   oontraotor."     Wo   think  tho  partioo  by  tho 
laaguatfo  uood  did  net   eontomplato  any  dolay  in  tho  ooapl«tion  of 
tho  work  oooaoioaod  by  tho  dofaalt  of  tho  Sanitary  Oiatriot  in 
making  Monthly  paya&onto,    and  oli^intiff  *•  damagofl,    if  any,    aro  not 
limitod  ao  dof«nf!aat  oontondo. 

Tho   oontontion   of   tho  dof  ondant   Xixnt   tho   aot  of   plaintiff  la 
obtaining  .1ud»rmMit   for  tho   aaount   of  tho   two   Inatallmonto,    ^hloh  ha« 
fllneo  boon   paid,   io  rof  adJudloata  of  olaintiff 'e   ontiro  elaia,   . 
that  plaintiff  eannot   split    its  oauae  of  action,   -   i»,  wo   think, 
without  aorit.     Plaintiff  had  a  right   to   ouo  for  oaoh  inaialliront 
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jPlAiatlff  s  east  Ja.ATlati  t>««n  trlHI  on   tii«  thvoty  tnat  It 
v*«  an  titled  to  r»o«Tttr  becmuoo  of  th«  on^lAOftr'a  KcrooiBont  with 
pladntiff,   fMi   aboTO   eiatod,   an  A   tho  arguMs^nt  in   t))«  briefs  ttavlBg 
boon  on   tho   ooms  theory «   tho  Jal^t&oat   cmr.no t   ot&nd   2*or  tho  remaoBi 
horoinborero  fttat«4« 

Cn   a  rotrial   cf   th»   caao   pIe>LbtiJf  vill  lie   reauirod,   uador 
voll   oatabllahod  ruloa  of  la:«r,   to  proT*  o&eh  Itott  it   cl»imo  sad   that 
■ny  iconoyo  olaU.«d  t«  haye  bo«n  paid  out  by  it  wore  rAaacnablo  la 
Mioant  And  nooeaaary  under  tho  olroux;etancca. 

Tho  judjpaant  of  the  Sa^orlor  eourt  of  Qo9k  county  io  ro« 
▼erood  and  the  oauae  in  ronaadoA. 


boSaroly  ahd  ^a'vChett,    JJ.  ,    oonnur. 
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^.Alili:    ':,    fJKjifE,      iulainittriitrlx 
of  th«   ..;4tat«  af   x'lBothjr  J. 

▼»• 

CATUftftUUt  M«DQIi«Ua.,  Sx«autrlx  of 
Ui«   last  %lil   and    ioataibont   eX* 
^4«ard  Mal>«iaia2.1,   i>«o«as»d, 
Apf«iiaBi« 
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BKUIVBUD  IKK  OPUXOli  OJ^  THB  COUKX, 
flasttay  J.   Crow«  ril«d  his   elala  lu   the  Prttbat*  ooart  ef 
Co{»lc   ooJinty  agdinnt    th«»   *«t«t«    '>f  K4w«jr4  M«]>bBD«ll,    d«o«RB«4,    elala- 
Ing  h«  had  l«at  tusDocnall  #ft,000  en  October  26,   1029.      ihere  was  a 
hearlas  before  the  oourt   nnA   the  olala  vae  allowed  as  of  the  6th 
elaee  I'er  $B3AS.90,  being  the  faee  of   the  elaia,   with  int«reot   to 
be  paid  In  due  oooree  of  adnluietratlon,      Aa  apyeal  was  taken   to 
the  Clrouit    court  of  book  oovnty.      ^he   eielnacit,   Tiaothy  J.    Crowe, 
died  ara4  hie  adnlniotratrix  was  eubstituted  in  hie  stead.      There 
was  a  hearlBii   >  efore  the  eeurt  without  a  jury,    the  olaim  was  allowed 
for  the  f Aoe  of   the  elai«  with  Interest,   end   Uiio  appeal   foXloved. 
Ills  rooerd  discloses  that  on     stober  36,   1989.   the  claim* 
ant,  Xiao  thy  J*   Grows,  tnads  hie   cMosk  to  the  order  of  Edward  mo- 
DonnelX   for  IftOOO.      It  was  preeented   to   the  bank  on  which  it  was 
drawn  and  was  paid.      On   the  fase  of  the  cheok   •ippeare  the  following: 
*^  Int  rate  for  loan.  '       Those  words  w«ro  wrlttsn  acrooe  the  end  of 
the  chftok.      Olalnant  produced  this   cheek     on   the  hearing   ind  it  was 
reeelTod   in  swldeneo  orer  obJ«etlen.      The  attorney  for  elalnan^  then 
testified   that  hf>  wae  attorney  for  claipant   at   thf  hearing  in   ths 
Probate   court  end   that   on   that  heArin^:  the    claimant,  Tiaothy  J. 
Crowe,    testified   that  he  personally  ^•.f   Uis  eheek    to  MsSonnsll   as 
a  s>i%sh  loon;    that  it  was   to  be  repaid   as   soon  ao  koDonnelX    could 
raise  the  aoney  at  one-half  the  regular  interest   rats,   as  shown 
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OB   Ui«   check,    ami  tii«t    th«  Bon«y  *ai  nevtr     repaid. 

^•Donfiel.1   died  and  hi*  widaw  waa  appelated  executrix  ef  hie 
•elate.        tih»  taetli'leA  that   ahe  «a«  present   at   the  hearloa  in   the 
Vrebate  aourt,    i«d   the   eubstanoe  of  her  teetlfiieny  i«   that   nht  did 
net  hear  olalaant,   Crone,    tuera  teetlfj  that  he  gave   the  cheek  ta 
MeDennell   ae  a  OiAeh  loan  ujnA  that   it  »oaId  lie  repaid  a«  aeon   as  he- 
Oennell  eauld  raiae   the  ■•ney.      She  further  t«>:etli'led   that  at   the 
haarlBjc  In  tha  Probate  court  ner  *ttorne/  waa  tliilaa    ,,   tielly, 
(new  Judge  iially  el'   the  J.    cj.   District   court.)     vhm  her  exa^  Inn* 
tian  «ae  oon eluded  a  reeaaa  waa  taken  ae   that  Judge  iielly  eould  ap- 
pear aa  a  ^'itneaa,    mb<1  after  a  atiart   time  he  appeared  and   teatlfled. 
Theaih«t«nea  of  hia  toatlaway  ia  that  wh«i  olal&ant,   Tiii.ethy  J. 
Crowd,   «ae   eall«d  aa  a  witneaa  and   atarted   to   teatify,  he  obj noted 
that   the   'Itn^aa  waa  iaocMipetent   elaee  MeV/onnell  wae  then  dead,    and 
that   the    vltneaa  Crowo  atated  that  if  h«  eeuld  not  kell  abaut   tha 
talk  he  had  with  haX>amiell   at   the  ti«e,  he  vaa  *not  .»olnK  to  aay 
anytUng:*      taat   if  Urowa  at    ihat   tia«  did   teatify  that  he  gave   tne 
eh«eii   to  MaDonnell  aa  a  loan   and  vaa  only  g  .ing  ta   charge  ono-half 
intwreat   rate,   he  did  not  hear   it, 

Ikiia  ia   th«  subttance  ol'   the  OTldenee  iix   the   easa.     At  tha 
••Bclualan  ef  Judge  Sally**  teatl  oay  aouftoel   for   the  daf'^adeat 
BCTCd   that   tha  teatinaay  of  the  attorney  for   claimaBt,    to  which  «• 
hawe  aLoTO  referred,   be     trlckea  on   the  ground  that  it  waa  iaecnpe- 
tent.      Xh^re  vaa  eonel^iarabla  diaouaalon  between   court   MBd  eouneol, 
at   the  ooBoluaion  of  which   the   court   auatalaed  the  abjection  and  the 
eTldenc«  waa   atrioken.     lio   objection  waa  taxen  nor  waa  any  eoaplaint 
aiade  by  eouna^l   for  claiBttnt   to   the  ruling  of  the  court.      After 
ari}.ui&(>ot   the  court   allov/ad   tha  clain,  hoidiag   Uiat   olaiunDt  aade 
out  a  caee  aa  apfaared  fre«  the  faaa  of  the  cheek  on  wiiioh   the 
worda  above   -uotod  were  vrittcn. 

far  conwcnianee  the  ozeeutrlx  of  the  keOennell   eatate  will 
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Th*  d«f«n(fMit   eontondt   that   Ui«   fa«t   that   th«  «ialBaot, 
Orow«,   gaT«  ttal)*nii«ll  his  ohaok   fmr  IftOOO  and   that   th«  ahaak  waa 
•aahad  Hj  ths  pay««,   do«a  not   tend  to  prove  M«])onB«ll  was  indobtod 
to   Or^wa,  but   that  on  tho  oantrairy  tha  lav  will  praouaa  tha  chaalt 
vat  girmt  by  Crowa  in  paynant  af  an  indabtadnaaa  whioh  ha  owad    to 
KaDaan#ll.      ^9  think  tha  law   ia  aa  oontandt^d  for  by  aounaal  for 
dafandant.      It  has  baan  rapa«t«dly  hald   that  a  cheoic  on  a  back   is 
not  aTldonaa  of  an   indattadnaaa  of  tha  payaa  to  tha  drawar  of  tha 
ohaek,   but   ia,   on    tho  contrary,   aridanca  of  an  indabtadnaaa  af   tha 
4Tmm0r  of  tha  ahaek  to  tha  payaa.     kinah^n  v.  BMt^ty.   133  111. 
App.   4W;  MacKsniit  t.  Barratt.  148  111,  App.   414,     A  furthar 
eontantian  ^f  tha  dafandant   it   that  Mf  aanerandvaa  appaaring  an  tha 
faaa  of  tha  ehatk  la  "maaninglass,  withaut  any  lagal   ai^nlfieanoa; " 
and  that  ainea  thara  ia  na   art dan ea  in   tha  raoord  to    au stain  ths 
alaia  but   tha  ohaak  itoalf .   togathar  with  ths  mattorandua,   tha  Judg- 
■ant  aannot   atand  and   ahauld  ba  rararaad,    and  Ra  JSatata  of  Martina. 
tSS  III.   App.   »4;  Kmlas  ▼.  Hill.   83  111.    SMj   and  Jfe»of^an»ia  t. 
Barratt.    tupra.   148  111.   App.    414,   ara  oitad.     In   thaaa  eaasa 
cartaln  ■aMoranAa  vara  bafora  tha  aonrt  vhieh  it  vas  oontendad 
ahsivad  that  tht^ra  vaa  a  laan  af  aumay  an  vhieh   it  vaa  aought  ta 
astabllih  a  slala,   tat  in  thasa  eaa«a  tha   eourt  held  that   tho  aaao- 
rand*  wrm  ttnoartain   an^f  in  aaaia  aaaaa  aiaaiiingleaa  and   too  aabiga- 
ous  on  whieh  to  bass  a  Jadipnant.      In  thia  eonnaatiaa   counaal   say 
that  tha  kaai-anaia  t.  Barrstt   aaa«  ia  prosiaely  in  point. 

Ia  that  c%m*  kasKansia  gara  his  oh<»ak  payablo  to  Barratt 
far  1300  and' thara  vaa  an  entry  on  kiae£.ansia's  ehaak  atub.   "Ordsr  af 
A,   A.   Barrett  for  loan  #300."       iiae£.angia  gara  anothar  ehaek  pay- 
abla  to   tha  ordar  af  tha  Aatna  JLlfa  inauraaoa  Co.   for  3183.36  and  ob 
tha  ohaok  atub  thara  appaarad:      "Ta  tha  ordsr  of  Aatna  Lifa  far 
A«   A.  Barratt,  1183.36.**     Claimantthara  al«o  produaad  a  raoaipt 
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from  th«  manager  of   th«  A«tna  Lir*  Inauraac*   ee.   whloh  a«iai»wi4i44(«i 

rt««ift  of  th«  prauilua  *«n   Ui«  llf«  of  jlIoo  it.   A.   Jiarrott.  *     Ihoro 

•loo  »  pooro  to  !»•  vbat   io  apfor«aily  a  ohook  froa  Maoaonslo  to   tiM 

ordor  of  k,   k,  larrott   for   «100,  vhlon  vao  paid.     On   tno   atato  of 

thio  ehooJc  appears,    *to   tho  ordor  of  a.,    a.   i>arr«tt   for  loan,    }100.* 

Thoro  lo  othor  ovidtnee   in   tho  rtoord  of  Uiat  eaoo.      lino  eouri 

hvld   that  tho  aoaoranda  and   the  ethor  OTid«no«  wao  inouffiolont  to 

oho*  that  Mac&ontlo  had  lont  Bioney  to  Barrott.      la   that  eaoo  It 

vill  W  notod  that  tho  aotaoranda  wao  vritton  oa  tho  ohook  otubo  of 

tho  drawor  e*    tho  ohooko  and  that  nothia«  appoarod  on  tho  ohook 

whioh  wao  apt»ar«ntlx  fivon  to   the  payoe;   vhllo  in  tho   Instant  eaoo 

th«  BOnorandtta  apf^aro  on   the   faco  of   tho  oho«k,   and  the  wording  io 

not   tho   eaa«. 

in 
Counsel   In    ihelr  tri<)£/ou  port  of    Ui4ir  oontention  oaj: 

"oan   it  be   eaid   t  at   the  words    *^   Int  rate  i'or  loan*    appearing  on 
tho  ohook  import  a  loaa  froa  Crovo  to  hoDonnellY     Cortaicly  not. 
If  any  aeaniag  at  all   is  to  k«  Kivoa  %%  tho  legoiid,    it  aust  bo,    in 
▼i«w  0)    tho  prosjj&ptien,   that   the   cheek  was  givon  in  pafBont  of  a 
debt,  Tis.,    *|  Int  rate  for  loan*   owing  froa  Crovo  to  i^oDoanell.* 
Vo  think   thio  arguaent  io  urtsound.      If  Urowo  wore  payiac  ^  tho   in- 
terest ho  owed  UsBannell    the  word   'rata**  would  hawo  booa  oaitted. 
If  Crowo  owed  it^ottonnell   a  dobt  and  wao  paying  it  by  giTing  hsDonnell 
thi»  ohe«k  for  15000,    tho  semorandua  "^  Int  rata  for   loan"  woald  bo 
wholly  Bi«*anlnf;leoo.      If   these  words  writton  on   tho  faoe  of   tho  ohosk 
nean  that  Crsws  was  paying  heDoanoll   tho  interest  oa  a  loasi  aado   t« 
Crowo  by  Kol>«nnell,    then    auoh  loaa  w  ;«ld  ho  in  tho  aoi^borhood  of 
llOO.QvKi,    <nft  if  a  lo«a  of  thio  aaount  wore  aado  it  ssoas  unlikoly 
that  i^oOonnell  would  not  haTO   ooae  writton  oTidonss  sf  tho  fast. 
Aad  oa   the  hearing  it  was   s  edited  by  oounsol    lor  tho  dofcudant,    in 
oubstanoo,    that  he  was  unable   to   obtain    arty   ouoh  owidenoo. 

Vo  agree  with  the  learned  trial   Judge  that   tho  aoaoraadaa 
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RMSt  b«  04Mittni«d  to  Btui   that  Cr»v«  X«nt  i^«D«nn«il  $BOCX)  •■  vhl«h 
k«D«iui«Xl  vat  to  pay  but  ono-ball'  of  tho  orAiaary  Intorast  rata. 
Tha  BoaaranduB  la,   "f  lot  rata  far  Xaao.* 

Xha  ju4i9i«nt  af  tho  Clrauit  court  af  Caak  aaunty  la 
afflraod. 

JUDCaUSNT  JU^yiRMXD. 

Maauraly  and  katahott,   JJ. ,   eaneur. 
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PKOPLS  Of  THl    STATE  OF  ILLI 

▼s. 

RAT   'CiTiL  et    al.. 


ROCCO  MARTINO   and  MIKf5  MARTDTO, 
i'laxZitii'lB  in  xiirror 


/         BKROR  TO  CR^Ki:^jMf  COlirvI 

7  yf  OP  cooji^tJouin 

'    *     2vV  I.  A.  ei8^ 


U\,  PiasIDliG  JUJTICB  o«ooi»uaR 
DBLlV'.HEn   THE   OPIl.IOi\    Oi'   THE    COUHT. 

The  grand  jury  of  Cook  comity  returned  two   iKdlctmecta 
again  at  Hay  2yk,   Kacco  kartino,  itlke  aartlno,   John  RoBano,   John 
Russo    add   iony  Bretola.      The   first    oount   in  one  of  the   indictEer-te 
charged   the  defendants  with  the   erime  cf  rap«   oo..mitted  against 
Bteele  Stahr;    the   eeeond   count   chirge^   that   the  def enf?.-uita  were 
guilty  of   contributing  to    the  delinquency  of  Beaaie   3tahr,      The 
other  indiotmonts   are   th«»   same    except   that   It  wae   charged   that    the 
Crimea  were   committed  atr-ainat  laabel  Bulik,      Ray  Zyk  waa  not  appre- 
hended.     The  defendants  each  ertered   a  plea  of  not  <-ullty,   a  jury 
waa  waived  and   there  was  a  trial  before   the   court,      Jofm  Ruaao  waa 
found  not   guilty.      The   record   ia   eil^nt    aa   to   the  dlanoaition  of   the 

indiotaienta  aa   to   the   defendant   Tony  Ereacia,      £a«h  of  the  defen-ianto 

not 
waa   loun^iTuilty  of  the   charge   of   rape.      The   defendants  Romano 

Martina,  kike  leartino   and  Jorm  Romaao  were  found  ff^ilty  of  oentri- 
butiag  to  the  delinquency  of  the  uirla,   in   each  oaaa.     Hoeoo  Martlao 
waa   aentpj3ced   to   the  House  of  Correction   for  one  year  in  eaoh  caae, 
aeutfeiicee    to   ran    oonaecutively.      j^ike  i-artino  waa    sentenced  to  ono 
y«»ar   in    the  ^uae  of   worreotion  in   eaoh  oaao,    the   aeuteoeoa  to  run 
concurrently.      Jonn  iiomano  waa   aentenced   to    the  tlouae  of  Correction 
for   6X1  months  in   eaoh  oaae.    the   aentencea   to   run   concurrently. 
Rocco  ilartino   and  i.lk«  kartino   prosecute   thi.  writ  of   error. 

•llio   first  point  Uiade   by   oouneel   for  defendants  in   their 
^^rief   is    that   the   trial   Judge  maniieated   throughout   the   trial 
prejudice  a&ain.t   eac.  of  the  defendants   ao   that  they  did  not  hare  a 
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fair  trlftl.      In   ou^port  of   tiiiit  ii  ie  •kid   that   th«  eourt  qutstla««< 
I«ab«l  Bulik  rjifi.  Jelut  Roaan«  at  gr«at  length,   at^d  that   alailar  aoa* 
dact  has  btan   con  U.iJi*d  l?y  oar   )i\ipfuim  u  art,   •itiag  P>apla,  t. 
ItsjiJLiAVft,    250   111.    63;   Pe»pl>  ▼.    8«hult»,    300  III.    «0l,   and  Peo^ll 
•V.    Ulaqoaiinft.   547   111,    535.      Tha  Sohulta  and  Baroatgln  oas«a  wara 
Jury  trials  and  ara  tharafor*  olaarl/  inapplicable  hor*.      In  tha 
fi| HHtwLflt  cf  *  »  Jury  had  baan  walTed.      In   that  eaae  tua  oourt 
aaid  (p.    9?S) :      "Connael    lor  dafandanta   olaiin  that   tha  Judge  die- 
played  hostility  toward   tha  vltneesee,   subjected   tii<v«  to   eeYere 
croHB  axaminmtion,  plainly  incficated  ha  did  not  oredit   their  teati- 
aony  rmd  was  determined  ta  brln($;  out   evidenaa  to  oonTiot  dei'<indant8. 
Where  a  cause  le  tried  before  a  jury  tha  trial  ^udge  caust  net  ia> 
dulfra  in   extennira  questioning  ar  indicate  Iky  hia  uonduat   either 
I'aror  or  dl  ef sTor  toward  parties  or   witn   aaea."     Ihc   ooart  thaa 
reV9T9  to   the  Bfrnetgin   oaac ,   ani   to   the   fact  that  that  eaae  waa 
tried  \»efere   the  oourt,   but   continuing   the   oourt   said  toat  althoach 
a  Jury  was  waiyed,   "the  arlncinle  enunciated  in  tha  lozKor   eaae 
(£ernetei^  ea.ee)    ie  net   te  be  ignored   e^en  when  a  Jury  xias  bean 
walTed.      In    either  eTent   it   l«   the  f*jty  of  the  Jud^e   to   arrlra  at 
his  conolusions  frem  a  ealm,  anbiased  consideration  al*   the  fuota. 
He  should  be  neither  proaeeutar  nor  defender.     While  ne  is  a  aearchar 
for  the  truth  it   is  net  his  duty  to  disooaifit  and  confuse  witneasaa 
by  his  questions  or  attitude.* 

In  th<*  Instjwt  oaae  th^  court  asjced  oounsel   if  there  was 
any  obj ♦action   to  hie  'tuestioning  leabal  Bulik  and  Jahn  Raiaano,    and 
eoanaal   Kt^ited   there  was  no  objection.     HareoTer,  we  think  the 
queetiorlng  af.  thaee  witneaeda  by  the   court  was   entirely  fair  and 
unbi%eed  an'i   that  he  waa  aeeking  only   to  bring  out   the  faata.    X!h^a 
is  no  m«»rit   in   the   contention  Asula. 

Kach  of  th«»  defendant*  further  contends  that  he  waa  not 
proTon  guilty  bayand  a  raaaonable  doubt. 

th.  reaerd  diaelosaa  that  the  twa  glrla,  laabel  iJuUJt  and 
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£«asi«  dt«br,   11t«4   in  umryy,   llllnoia,   and  Mi  th«  •T«nlng  9f 
A»C«St  11,   19  •^3,   walic«4  »k«Mt    m  fl»il«   an  A   a  uali    to   a  yublic  parH 
In  iiar¥«/  whara   Uia  was  daaaing  luuA  oti&ar  aausauani.      x.otk  ^rl» 
w«r«   •cT*>itft«n  yttars  al'  ak*. 

On  thr^   aaaa  eyuiing  daf«i4auts  i^lka  iiartixio,   23  yaart  eld, 
and  his  brotuar  noooo,  19,  vhe .  liT«d  in  i»i.u«  Island,   lliJiais,   ber- 
rowsd  a  Jh«Trol«t  4«r  «aid  drvvs   vu  vus  park  lu  umry$t   tailing  tht 
defendant  ^rasala  vitii   than,     kiica  ^artiue  was  aaquainisd  with 
Isabel  iiulik,  ii^Yiug  callad  an  Isiar  a  Buuliar  ol    tiaiaa  eo»«  tin* 
prior  to   the   oYaaing  in  liuastion.      ukortly  ai'ter   they  arrWad  at   thd 
park   the   throe  hoyo  sot  tho  two  girls.     *iico  had  nio  guitar  and 
playod  I'or   their  auuaoiAOiAU,      i^Wout   .sloTon  o'eloak  tno    iol>ndaats 
bay  Zyk,   John  iiemano  and  John  ausoo,  wiio  woro  klao  at    tne  park,  not 
thfi  kartlao  \>oyB  and  Jsrooola,    was  introuueod  thaa  to   the  girls. 
It   so«BS  that  »tktt  «>«krtina  «as  ao^uaiutod  with  ^k  prior  to   that 
tine.      Ilia  six  l>oys  and  tha   two  girls  Tisitad  for  oeno   tine  and 
a^nt  aidnight   ths  girls  otatad   thsy  wanted  to  go  huMO.     i>oasio 
Stnhr   eald  that  before  leaving  the  park   ahc  wanted   to   find  hor 
ol<^er  divter  who  was  alao   ouppoood  to  ke  at  the  park,   imd  soko  of 
th?  boyo  aa<1  iioosio  locked  lor    tho  sister   but  oeuld  not  find  her. 
Upon  returning  they  doeidod  to  go  aocs  and  one  al   the  giyi.s  sngifcotsd 
to   the  Martinos   t)vat  Uiiy  get  rid  of  Wsny  Drcscia  so   that   the  two 
girlu  snd   the  two  i^artino   boys  oould  go  hoSkS  in  tho  attto».obilo   to- 
gothor;    theroupon  Tony  ibrceoia  went  with  i^k  and  ths  other  boys  in 
ZyV'v  Okix,    aiid  the  two    oaro  started  away  toward  uarvey,    ths  ^lyk  ear 
apparently  follo^'lng   the   other  o&r«     Than   Ux^y   caae  ts  harYey  the 
girls   said  th^y  «sro  not  driving  toward  uom*  and  suggeotcd   that  tiM 
Martinos  turn  toward   their  aoas,   buv  the  Aiartinos  said   Wiey  wars 
taking  a  li.irlt*   rids  first,      xhey  tnaa  drows  around  for  sobs  tlm* 
and  finally  stopped  and   ths  ^k  ear  drow  up  by  the   aids  sf  ths 
Martino   oar.      ^yk  and  Raaaao  got  out  of  the   car,    osms  over  to  ths 
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Martino   car,    ns\i   thAxnt  !■   rvi<ltno«   to    tht  »ffcet   th«t  Zjk  forcibly 
took  Boatlt  Stmhr   from  th«  Umrtine   car  Into  kilc  o«n   car.      John 
Romnno  got   Into  th«  .'<t«rtlao   ear  with  laabol  Bullk  and  tho  t^Mi 
ILartine  boyt  wort  or4l«r«4  out  of  thoir  «»r.     All  of  tlio  bey*  oxovpt 
Zyk  and  Rtttano  walked  away  t  short  dltt«no«  hxxA  while  thoy  wero  away 
lyk  attaoked   tho  Stahr  girl   aad  Itoiaane   the  Ballk  i^lrl.     Tf  boys 
who  wolkod  away  thoa  r^tumof!  and  Beeal*  Stahr  tietlfled  that 
Rocco  Vartlao  got  in   Zyk*o  ear  and  attacked  h(>r.      There  is  further 
OTidoaoo  to   the   <»lTeot   that  John  Rueeo,  upon  roturrlng,   ende&Tora4 
to   attack   the  Bullk  girl   Vut  did  rot   do   so.     l^oooo  l^^artlno   donled 
that  he  attacked  the  Stahr  girl,   but   admitted   thnt  when  ho  returned 
from  th«  walk  he  got  it'to   the  Zyk  car  where  Pestle  wae.     A  paaeer* 
by  testified  that  he  heard   aone  screaialng  uad  the  polioe  vsre  noti- 
fied and  eafiie  and  arrested  the  six  boys  and  the  two  ^IrXo. 

There  is  also   evidence  to  the  effect  that  ne   foroe  was  use4 
by  the  boys,    contrary  tc   the  testimony  of   the  girls.      XLe  court     ex- 
presely  found  that  no  foroe  was  used  and  therefore  th,e  defeodaiits 
wers  not  guilty  of  rape.     Xhe  oourt  appnrently  found   that  the 
Kartino  boys  had  eonnlwed  and   conspired  with  the  boys  iu  tlie  ^.yk 
autonebile  to  drive  the  girls  around  and  when  they  arrired  at  a 
lonely  plaee  to   peri&it  the  boye  in  the  Zyk  oar   to  attack  the  girls, 
«sd  for  this   reason  found  both  sf  the  kartino  beys  guilty  in  each 
ease.      Ihe  eeurt  wae  also  appaorenUyof  the  opinion   that  defendant 
Reoco  kartino  hfdd  attuoked  £eesie  atahr,    and  for   that  reason  gars 
hia  another  year  in   the  Jouse  of  Cor root! on. 

Upon  a  careful   ooneideratioii  of  all   the  eri donee  in  the 
reeerd  we  urr  of  opinion  taat  the  finding  of  the  oourt   that  the  tw» 
kartino   boys  eonsplred  with   the  defendants,    as  abovs  stated,  is 
contrary  to   the  great  weight   of  the   evidence,      the  testlMny  of  all 
the   parties  who  were  interrog«.ted  on   tue   subjeet,  ii^oluiing  the  two 
girls,    is  to   the  effect  that   there  was  no  prerious  arrang«sent  or 
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undDrstandlng  b«tw*«n   th«  i^artino  bofs  nn«   th«  boys  who  wer«  in 
th«  Zyk  car.     V«  ar«   therefore  of  tho  opinion   th:at  tho  ju.U^iri9>nt 
acainat  MlJio  «.artiii«  ooonot  bo  ouatAlaoA.      V»  «x«  alao  of   tho 
opiaioB   that   tho  finding   ag^inot  Roeoo  fr'artinn,    on    tni*   s%!c« 
^uootion,    eannot  bo    saotalcod, 

j»lno#  tho  ^1u4fp^nt  against  biki^  and  Rocoo  -  artino  must  bo 
roTorood   for   tho  r#a0r»nn  nboTO  ntat^i*  ,  wo  fio  not  paos  upon  tho  oon- 
tontioa  Bad*  by  oounool   on  behalf  of  Keeeo  Martino,    that  the  f lidding 
of  tho  oourt   t0   tho  (»ff<*et   that  Hecoo  Martina  Ha4  attaoked  Bcasit 
Stahr  vao  not   prowon  boyond  a  r^aeonallv  dnubt,    and  the  eauto  aa  to 
Roooo  Kartlno  will   be  remanded  for   a  new  trial   on   that  isauo. 

John  RovoBO,  who  get  out  of  tho  Zfk  oar  oAd  woct  to    tho 
Martina   car  and  attaolred    loabol  falik,  waa,    in  our  opii  ion,  &ort 
guilty  than  Boooo  hartino.     At  the  ovtaot  ho  waa  tho  agi^reaaor.   Ijk. 
and  Koa&no   ur9  both  Id*  oad  Tioleuo  eharactera.      Tha  court   aetituiood 
Rasano  to  but   olx  &oatha  In   tho  House  of  Sorreotioa  btoauat  ha  haA 
adialttod  attaekinir  tho  jtlrX.     Wo  t^iink  It   oertaia   tiiat  Bocoo  /tartia* 
vaa  not  «oro  ttullty  than  Romano.   <«nd  yet  he  la  glTOS  a  sentonoo  of 
two  yeara  while  Kmuuo  goto  off  with  oix  itontha. 

Xho   ludffnont  of  tho  Criminal   oourt  of  Cook  Couuty  la  ravera«4 

aa  ta  kike  kartino,   and  tho  jud^i^ent  an  to  Rooco  hartino  ia  roTttrood 

and  the  eauao  remanded  aa   to  him,   in  aooordanoc  wltk  Uxe  Tieva 

horolaabaTa  oxnreaaed. 

JUPn?"*FT  RIVKRSB!)  AS   TO  LIKE  kAKTIliO. 
JUBUkKliT  RSVEiiaBO  AID  CAUSE  BULJJiJSBi 
AS  TO   ROCCO  F.ARTlJirO, 

M«9ttrely  and  r.atehett,   JJ. ,   ooncur. 
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JULIUS  RSZfiI£, 

Plaintiff  in  Krror. 
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n.  nuisiDina  ju£>tici  o*go8sor 

DSLZVKRKX)  THB  OFIitlOh  OF  TKI  COURT. 

By  thla  writ  of  9rrpr  Julius  hssnUk  ■•eJcs   to   t0r»rM9  mn 
•rdMT   «nt«red  "bj  th«  Crlnirtal   court  %f  Coat   tounty,  by  vhieh  h« 
was  adjudged  to  bs  la  eontarapt  of  eourt  and   santonoad  to   eenfina- 
iB«nt   in  tha   aounty  jail   for  six  Bonths,    and  a  fina  of  42,000  was 
iapesad,     Tht>rt  aopaars  in  tha  raoord  an  ordar  finding  Raani^ 
guilty  af  a  dlraat  eontoibpt  af  aourt  and   oontanoLng  and  flf.lng  hia 
as   aboTO  stata4,   und  la  additlaa  that  ha  bs  suspsndad  from  practia- 
ing  in  tha  Criminal   court  far  two  yaars.        Tha  provisiaa   for  tha 
•uspenalon  fresi  practicing  In  tha  Crininal   court  for  two  yaars  sarais 
to  have  bean  slialnatad  fram  tha  ordar  as  finally  asterad. 

Tha  daf«nd«nt,  haTiag  baan  found  guilty  af  a  dlraat  erininia 
contarpt,    the   entira  record  "b^^f  us   ooneists  af   tha  ardar  anterad 
by  tha  court.      This  is  the  proper  practiea.     People   ax  rgl.   its  in  t. 
yeinbara.   266  111.   App.    306.     Tha  aoatauupt   charged  being  direst  and 
critninal,  no   aTid«naa  could  properly  be  heard.      If  aTidanca  ware 
necessary  ta  d«t ermine  whathar  Kasnik  waa  guilty  af  suah  eontcMpt 
than  the   eontadspt  would  not  ba  direct  but  constructiTC,   and   tha 
proper  eraetlca  would  require  a  oliarga  ta  ba  filed  against  hia  aa4 
leare  giran  him  to   flla  hia  answsr.      If  his  answer  wars  sufficient 
to  purge  hia,  he  omat  be  discharged  and  as   avidanca  could  ba  heard. 
Pecplg  ax  rel.  htkitx  r,  Weinberg,   supra;   Faople  ▼.  Bain.   2«8  111. 
App.   l»8:   People  T.   Andarsoq.   2T2  111.   App.   93;   P«K>»le  ex  rel. 
&uraason  t.   w.   Chicago  Park  Caaa. .   278  111.   App.   3a7;  Paoala  w. 
Hagaa.   256  111.   496;   People  v.   CoohrAna.  307  111.    126;   and  People 
▼  .  McDonald.   314  111.    348.     Under   thasa  authoritlaa  tha  ]mw  in 
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thli  Stat«   it  ttiat   In  a  fro«««dlng  for  a  eriffilnal   eo&t«Bipt  n« 
•Tld«&«*  is  heard,  whatbar  iina  ooctaxopt  la  dlraat  or  aaastruetlTa. 
Thla  laing  tha  proscdura  it  falXavs  that  "tha  ordar  af  eoanitMant 
■uat  ba  aarutloiaad  oar«fully  in  ardar  ta  d^tarslna  vhathar  it 
aats  a«t  tha  faatt  eaastituting  tha  effanea  so  fully  and  aartalnXy 
aa  ta   ahav   tnat   tha   court  waa  autharisad  to  make  tha  ordar.* 
(Faaula  y.  Bain,   mara-   26%  111,   App.   1»2. ) 

The  ordar  raoitoo  that  on  April  20,   1054,   the  e&oe  of 
Poaala  t.   Ti»othy  lurahy.  yrai.H  J.    Cayna  and  i*hilip  Manpfleld  waa 
¥«fara  tha  tiriainal  Court  of  Caok  County  for   tha  purpooe  of  pa**- 
ing  oentanoa  on  tha  defendant,  kanafleld,  who  had  tiiaretofora  been 
found  guilty  by  a  jury;   that  tha  Matter  9f  tha  aeatai^t  of  Juliua 
Kaanik  wao  being  aonoidered;    that   the  oourt  findo  that  whan  tha 
ariicinal   aaae  aboTO  Kontlonad  agalnet   tha   three  defetidante  waa  on 
trial  an  Maroh  20th,   Juliua  itaanik  appeared  aa  ooonael  far  the  da- 
feiidant  kanofield;    that  tha  trial  reaultad  in  a  Tordiet  finding 
Cayne  guiiity  of  rabb«ry  with  a  gun,   and  finding  kanafield  guilty 
under  the  habitual   erininal   aouat  af  tha  indieti^ent,  which  Tordiot 
waa  returned  in  open  eoort  on  iiar^  22,  1934;   th4t  HexniJc  waa  preaaat 
at  that   tiaa  and  on  behalf  af  kanaf i«ld  aada  a  notion  for  a  nav 
trial,   "Miieh  aotion  en  i^arah  30tn  waa  oTor ruled,   at  whiah  tiaM 
Kaanik  w&a  aleo   preaent  repreaenting  Manafield;    that   at  that  tiae 
the  matter  af  aentencing  kanafield  on  the  Tordlet  waa    >aatpoiie4  ta 
April  13th,    and   on   that  day  Kaznik  did  net   appear  but    'deliberately 
and  willfully   and   oontUAacioualy  abaaiited  hlKaeXf  and  offered  na 
axeuae  to  thia  Court  far  hia  failure  to   appear  and  in  na  way  adTiaad 
thie  Court   that  he  would  not  appear,    «>*«      ti^iat  it  io  within  the  per- 
sonal knowledge  of  this  Judge  ***   that  the   oonteanor   Julius  iteanik 
abaented  hinself  deliberately  •**  and  that  uia  uacduet   in  that  re- 
gard  and  hia   failure  to  appear  waa  willful,      ilie  Court  further 
finda  that   tne  oocteirmer  Juliua  i>eanik  knew  t/iav  thia  cauae  waa   aet 
for  a  hearing  before  tlxia  Caurt  en  the  13th  day  af  April,  a. 0.1934, 
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for  ill*  purpose  of  passing  santenos  on  his  silent;"  that  hs  na4s 
as  siTort  to   ooouBunloats  with  ih«  oeurt  or  sff«r  any  sxsuss   "for 
his  dsllbsrats  a.d  contumaelous  oonlust   In   sosratlag  hloistlf 
and  oeaseallttfi  ul»s«lf  froa  tht  jurlsdlstlon  of  ttiis  Court  and 
that   said   eonto&nor  persisted   in   so  wilfully  absenting  and   aeeret- 
ing  hlaself  •;    tuat  the  process  of  this  -^ourt   sould  not  ¥e   served 
vpon  hia  *••  until   the  dajr  of  ths  entry  of  this  order  ^n^  an  at- 
taohaent  heretoiere  Isoucd  by   this  (^ourt  was  serrsd  u,>on  hla.* 

Iho  order  also  »e«ltes  that   the  eourt  finds  that  while   tno 
orihkinal   ease  was  on  hearing  a^^alnst   the  throe  defoiidauts,  HtsoiJc 
"advised   this   oeurt   that  the  defexidant  ^rank  J.    Coyne  was  innocent* 
of  the  orl&o  witli  whioh  kie  was  cihargo4  and  that  Kosnlk  said  hs  know 
the  laan  who  was  guilty  of  the  erlao  for  whioh  Coyne  was  being 
trloA;    that   suoh  guilty  person  was  not  his  client,  nor  wao  tho 
relation  of  attorney  and  elimt  existing  betwooa  hla  and  tho 
gaiity  person;   tbat  notwlt^stauHing  suoh  knowledge  hesnik  "per- 
aittod  tho  trial  of  said   oauoo  to  proceed   agnlnat   the  defendant 
TraJik  Coyne  and  failed  snd  refused,   deliberately  snd  willfully, 
although  un  attorney  and  officer  of  this  Ct^urt ,  to  place  before 
this  Court  tho  infors^atlon  he  possessed  eoncerning  the  Innooeooe 
of   tho  def  r<lant   Krank  Coyne  and  tho  guilt  of  another  oerson   *»• 
but  deliberately  stood  by  and  willfully  penaitted  a  aan  whea  ho 
knew  to  bo  innocent  to  !>«  incaroerated  in   the  conuoa  jail  of  Ceek 
County  froQ  tho  31st  day  of  January,  A«   S.    1934,    to   and  including 
the  13th  day  of  April,   A.    D,   1934,"     Coyne  being  unable  to  furnish 
ball;    t,lxat  i-^eanik  Could  haro  pre^Oi'ted  eucK  incareeration  and  could 
have  preyeat«d   the  vdrdiot  of  gjilty  being  returned   against  Co3rae; 
that   because  of   suc^i   oontuaaeious    :onduct   af  :tosnik   the   eourt  was 
coapelIe4  to   grant  Coyne  a  new   trial;    that  this  "was  an  l&posltlon 
on  this  Caurt  and   was   ealeulatod  and  intended   to  an.l    lid  in-podt, 
ea]»arraee  ang  obotruet  this  Ceurt  la  the  due  sdaiaistratlon  of 
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of  juati««.*       Th«  O' urt  finds  that  R«»nlk   la  present   in  ep«i 
••urt  and  !•  guilty  af  a  dlreet,   daiibarmtc  oontat'pt   and  it  «na 
•r4crad  that  ha  ha  ••waitted   to   tha  aounty  jail  for  6  nonths  and 
fiaad  IS.OOO. 

Itrom  tha  faragoiag  it  appears  t -at  tha  enurt   found  Kaanik 
(uilty  af  aontampt  for  twa  raaaona:      (1)    Xhat  ha  fallad  ta  appaar 
an  April  13th,   at  whieh   tiaa   tha  nattar  af   aantanoiag  kanafiald* 
hia  aliant,  waa  bafora  tha  oaurt;   and  (2)    That  ha  fallad  and  rafuadd 
%•  adTiaa   bha   oaurt  af  tha  nane  ol  tha  guilty  nan  wha  had  aoanittad 
tha  affnnaa  for  vhioh  th«  dalendnnt  Uiyna  vaa  on  trial. 

Oounaol   far  tha  P«opla  contend  that   tha  aet  of  Hoanik   In 
*dalib«rataly  and  wilfully  abaantlng  Aiasalf  froA<  tho  ouurt  roon 
tf  Judge  hichaal  Veinterg  waa  a  aantaftpt  of  eourt,*   and  in  aupnart 
of  thia  ralianaa  ia  chiafly  placed  upan  In  re  CI  >rk..  126  uo.  i^p. 
9fl.      In  that  caae,  which  waa  a  proceeding  lor  writ  af  habeaa 
oorpua  brought  by  Clark  for  hia  relaaaa  from  cuatody,   it  appeared 
that  Clark  had  been   eourioel    for  one  of  the  parties  in  a  eiril 
•ait,   and  while   that  eaae  waa  being  heard  abaetated  hiaaelf  a  naaber 
•f  tiaaa,  which  delayed   the  oeurt   in   tha  trial  of  the  oaae  and  ha 
van  adjudfced  to  be  in  eontetapt  of  court*     Ke  filed  a  petition  for 
•  writ  of  habeiia  corpup.     The  oeurt  there  eaid:     •The  judgd  oould 

not  have  been  of  the  opinion   t  at   the  delay  on   the  part  of  iiJt» 
Clark  waa  intentional  without   aoae  probable  evidenoa  9l'  the  fa«t, 
and  aa  this  proeaeding  ia  a  oollataral  attaak  of  tha  judgaant  arery 
raaaonabla   intenfacrnt  must  be  Indulged  in   eupport  of  tha  Judtfsant. 
Its  language  iobporta  that  somo  Int^uiry  waa  had  «Qd  tha  petitianar 
•djvdgsd  guilty  of  oontanpt  upon  tha  eTidenoe  heard.*  In  that  eaaa 
tha  court  gara  Clark,   tha  attorney,   a  hearing  and  appsureitly  an 
tkat  hearing  tha  eTidanaa  dlseloa^d   that  he  absented  hiasalf  fraa 
ths  trial  wit^iOttt  any  justification  and  waa  adjudged  fcuilty  of  eon- 
tSKpt  in  delaying  the   oeurt  proceedings;   but   the  practice  in 
Miaaouri  ia  entirely  different  from  the  practioe  in  contOB^t 
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o<ia«a  in    this  Statt.      In   this  St&t*  bo   •rldwnQ*  •oul4  properly  !>• 
heard,  K^tnlk  haTlng  baen  tUxmrfA  vlth  a  4lr»et  erlmlcia   cimtaayt. 
Til*  court   oohK  h«T«  fo«ni  hiii  g^jlXtj  only  for   ■omothln^  tiiat  oo- 
ourrM  in   tho  9ro««no»  of  th*  oourt  whieh  roqulroA  bo   t^ldanoo.      In 
the  inotant   omot,  vhiXo  :<o«nlk,   la   BbsontlBK  hic«o«lf,  might  bo 
(uilty  of   oontomyt   of   oourt,   yot   tho   reason  why  ho  Tailed   to 
Bv?*ar   oould  not  bo  knovn   to   tho  trial   Ju4go  without  oridonoo. 
Thoro  &ay  hoTO  booa  •  nunber  of  roaoono  why  )io  was  not  thoro  whon 
hio  ollent  woo  to  be   sontonood, 

Wao  hosBik  gullt|r  of  a  diroct   oontoropt   lo  I'ailing  and  ro- 
fuolng  to  ftlTO  tho  oourt   tho  naao  of  tho  son  who     Koanlk  atmto4 
had   oofCiinittod   tno  offonoo  I'or  whieh  Coyno  wao  ob   trial? 

fho  rooor^  diooiooeo   that  d^rinis  tho  yrotcroot  of   tho 
orimlnal   trial,  ^osnlk,  who  roprooontetf  tho  dofondant  uanafiold, 
tolfl  tho   trial   ^udgo  that  Coyno  wao  innooont   and  that  he  know 
tho  noMO  of  tho  poraen  «%o  wao  iruilty  of  tho  erlao  for  whidi 
Go;ni#  waa  on   trial,    «nd   tho  order  roeltoa  that  Kosnijc  I'ailod 
an4  rofuaod   to  glTe  tho  infor&«tior.   to  tho  trial  Judgo  eonooxa* 
lag  thlo  qu  oat  ion,  but   *porBittt«d   tho  trial  •«•   to  prooood 
againat  tho  dofondant  Vrank  Coyno."     It  night  be  that  If  Kosnik 
hn4  f!:iTon  tho  oourt   tho  lnfox«atlon,   auoh  Infortnation  would  hawo 
projudiclally  affoetod  hio  oilont  Wanaflold,   >hioh  of  couroo  &ieht 
h«TO  boon   auffioi<*nt   ronoon  I'or  withholdiuK  tho  iafonnation.      The 
order  furt^ior  rooltoo   that   after   tho  Jury,   by  ito  wordiot,   found 
Coyne  g'lilty,   the  oourt  waa  oompelled   to  ^Iyb  iiia  a  now  trial 
booauoo  Kosnik  had   failed   to  glTO  tho  oourt   tho  InfonaatloB 
whi«h  ho   aaid  ho  ]po«aooaod  ae  to   tho  guixty  p«fcrty.      It  aoona 
clear  that   after  tho  Tordiat  and  poo'iing  tho  jowiiou  i'or  a  now 
trial,    the   court  or>ul<«  haro  eallod  Heanlk  to   tho  witnoaa   otand, 
propoun-fod   <ru«etiena  to  hla,   and   if  Koaalk  still   persistod  ia 
hie  refusal   to  answer  ho  aould  thon  bo  adjudged  in  eeatoayt 
of  oourt. 
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W«  think  th4  findings  In  th«  or<ltr  mxm  Insufflaitnt  to 
warrant  th«  eourt  in  holding  Hssnlk  to  b«  in  •oattmpt  for 
fallurt  t»  (1i«oIo««  th«  ««■•  of  th«  person  whom  Aosnlk  oald  was 
guilt/  of  tbt   orimt  for  w  loh  Coyno  was  on   trial. 

Tho  Judgaont  of  tho  Crininal   Court  of  Cooii  County   is 
roTorsod. 

mmaan  niviRau. 

MoSuroly  and  fcatehott,   JJ. ,   oonour. 
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Ml.    PUXaiDUiO   JUiiTlCX  OKOShdH 
HLXVXRXD  TKZ   OPIXIOI.   07   THB   COUPT. 

Plaintiff  brought  aa  aetlen  agftlntit   th«  d(^f«fidant   t«  rt- 
coT«r  #2182.37,   whiah  h«  olai««4   to  1i«  <tift«  hia  as  a  bal«ne«  for 
salary.      Thero  «aa  a  trial  b«foro  tho  oourt  without   a  jury  and  • 
finding  aad  JudgsoTit  in  dofendant's  faror  and  plal/tiff  appeals. 

Tho   rooord  discloooe   that   dofMadatit  was   <«igag«d  in   tho 
ooal  bualnoso  in  Uhioago  and  plaintiff  vao  In  Ito  omploy  for  ton 
or  oloTon  yoaro  at   dlffsront   timoo.      Zho  last  tiao  he  wimt   to  work 
karoh  22.  1929,    and  quit  SoptoaOior  9,  1953.      It   is  9lolntiff*o 
yositien   that  during  this  tlao  ho  was  caployod  at  a  salary  of  150 
a  wook;    that   frm  July  1.   19  31,   he  was  paid  only  part  of  his  salary 
so   that  when  ho  left  in  Soptoaber,  1935,   thoro  was  a  balanoo  duo 
hia  lor  tho  aoount   olaiaod. 

Defendant's  position  was   that   about   July  1,   1931,   plaintiff 
and  tho  two  otner   caployeo  of  defendant  aet  defendant's  president 
and  'iisouBsed  the  fact    that   tho  defendant  ooal  ocapany  had  boon 
losing  money   ad  was  not   able   to    continue  paying   tho   salary  of 
tho  three  oaployoeo,  who  wore  the  only  eaployoes  of  the  defendant 
eompany.      One  of  the  defendant 'o   eaployeos  was  reeeiYing  a  dAlary 
of  #500  a  aonth,   another  #225  a  aont^;,   and  plaintiff  #50  a  week, 
▲t  that   tine   it  was  agreed  that  instead  of  defendant's  business 
being  closed  up,   th«   three  eaployeoo  would  draw  whatower  salarj 
the  business  warranted  after  paying  its   expenses,   and  that  thair 
salaries   should  be  propor   ioned  aooor'ling  to   tho  salaries   thoy  ha4 
theretofore  reo<*iT<»d.      On  the  other  hand,   plaintiff's   position   Is 
that  thoro  was  no   suoh  a^^ooaoat;    that   the  aatter  was  dloeuooo4 
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•t  th*t   tlai*  and   that   th«  m^rttmrnnt  was  th«y  ahould  draw  auah  aonay 
fra)^rtlonat«ly,   but   that    It  would  b«  only  pay&aat  on  aooouat  aaA 
nat   in  full   of   tho  salary.      fha  court  found   in  farer  of  dtfendant'a 
oontention   and  plaintiff*  position   is   that  th*   finding  tmd  judf^cnt 
aro  a^fainot   tha  nanifatt  wei^^ht  of   tha  •▼idanca. 

Plaintiff  gaT«  teatimony  to   aubstatttiata  hi  a  ToraloB  %f 
tha  «Attar.      Dafwndant  oallad  8.  *.   Baat,   one  of  ita   anployaaa, 
and  Joan  2T4na,   tha  othar.      Th«y  both   tastifind,   ua  did  tha  praai- 
dant,   John  Laonard  JKaat,   ti:iat  th^ra  was  an    agra«M«nt   that  inataad 
of  cloaing  up   tha  buainaaa   tha  thraa  aaployaaa  mlKht   continua  and 
draw  aueh  aalariaa  at   tha  bualnaaa  warrantad,   ii)   tha   aaaa  propartftoa 
aa   thay  had   tharatofora  rae^l-vad,      Hlaintiif  alao  effarad   aridonca 
tending  to   ahaw  that  from  July  let  until  plaintiff  quit  work  in 
•eptejKier,   191^3,   the  partiaa  hud  baan  paid   aubutartially  in  aaecrd- 
ajaf  with  the  agracsant  aa  contended  for  by  tha  daf««idant.      Plain* 
tiff  had  baan  paid  13573.15;   S.   W.   Saat  17809. 35,   and  Xvana  |1S7G.3«. 
Tha  latter  alac   r«cAlYad  some  othar  resunaration  whieh  would  indioata 
that   they  had  baan  paid  proportionately  to    tha  aalarica   theretofar* 
ree€>lTed  by  thm.     Plaintiff  t«atifiad  there  vaa  a  oonTaraatioa  ba- 
twaoB   the  partiea  about  July  1,   19  31,   aai   that   from  that  tina  neaa 
of  tha   thraa  anployeea  reociTcd   the  aaouat  of  aalary  they  had  baaa 
drawing  b(»oauQe,   aa  plaintiff  teatlfied,    "Xhere  vaa  no  oioney  awail* 
able.    »*•     fhtrt  ^(BT9  a  nuaber  of  eonyeraationa  in  whieh  it  waa  ex- 
plained  that   there  waaa't  enough  money  eeaing  in   ta  make  up   currant 
aalari«a,   und  theref era  wa  had  to  make  out  with  what  wa  reocired, 
what  waa  left  after  other  obligationa  were   taken   care  of.*     Flaia- 
tiff  furtkar  testified;      "Ihare  was  vary  little  busineta.   •*•  V« 
didn't  pay  our  billa  promptly  during  that  periad.      1   would  ooasidar 
the  S^at  Bra  there  Coal  womyany  inaelvant  during  the  year  1933,  •     Ha 
further  teetifi«»d   that   the  money  "newer  waa  distributed  en  a  vr9  ratp 
basis;"      and   further,    that  h*  alaa  underfltoed   there  vaa  mtoney  coming 
to  him  on  aoeouat  of  salary,   and   that   "I  waa  almply   taking  «y   gUara 


beta  inttn^t^a  a«  ta»Mi,»n  ^Xao  9>4  bluoft  fl   i*iLt  ^mf  ,xX*^«aoi It 09019 
«;'  to  -lorAt  al  hfts^si  ito«»  «jCI      .t^«X«t  •dJ  lo   £Xi;*l  ni  ^oa 

•>,  ;•  v.«ji  tU9S  ^jUt     .a»iiM«  frj^."   «atii£T^  adeX,  bam 

hay  ■■■  a:**^«i-.i-^  v»%tU   9^   uttn&d^-uii  »$$  ^M  ]|fil«»'Xo  !« 

aodv?;  ,h»iim.%-\»*  n%9,iu»in4  nAt   9£i  ftaixfti^ii  Q»&i   mt%b 

$tii9iq  II:  %iu^  if^'il  iJkAS  V9a«   ei  ■galbo»$ 

It  M«9  ^^94  t^.fi  »%i^%s(i  d&s-   ,       ...    ,%ei<im»^ti^B 

.d'r..:v.?ei^  #,£«>¥%  Hat*  ^ab.^Otjf?  *».«a   .  ;  :f»^t3«4  W«?  m^^S  h»A  \tu 

««;:!,>.  %iBii  i-j»a^  aoi't  JcxW  i»aa  ,i^^X  ^X  ^iiit,  iue^js  »»l:;i*tQ-  »£tl  a^evj 
•  fX»)r4i  HJi«o«.  ytt  «*>*■  ft-xmifi*  tk&X'tLS»^:ti  tii3ttl«lK[  a^  ,»afc;*»'^'<  7,nt*Kitfc 
^a»i'ivid  (t«  s  '-■*   ;>'';i ->?'";•   ^r'S'^*."^  ?*.^j.*'.-jr'»  ,t'aft««^  ♦i»i.il   7«ii;r   5:>nit»X9 

.  t.'  .5    wmiip  •a^iJJi^jjtX'lo  t^il^o  •so*l«  tt9£  Mtr  ^«Aw 

•"^i^A  ..  H;AH'««^t?  «ixitf  TWO  x»«  ■**«M^ 


of  toat  aonth'i  •aroiagM.''     PXalAtlff  further  i«»tii*l*d:      "I   trlei 
to  resign   to   S«   W.   Zast,***      X  liad  no   noiioy   to   fore*   «   r«!«i£;natlen.  * 
Just  why  plaintiff  oould  not  rcolgn  It  !•  diffloult   ftr  ua  to 
undorstacd.      OlOYiouBXy,  ho  ooul<l  hav«  waikod  out   any  tLno  ho  vaur)to4 
to,   but  ho   opparontly    ntayod  on  teoauea  ho  v&o  nuking  o  llttlt? 
■onoy.     Vhllo  plaintiff  t»otiflcd   tho  nonoy  had  not   boon  dividod 
yrj  ra^,p  onon^  Uio  throo   oaq>loyeeo,    and  alt)tougii  ho  kopt  Uio  booko, 
ho  nownoro  points  oitt   that  tho  hooko  did  not  oubstaiitlato  dofentf* 
ant's   oontontion   that   tho  aonoy  had  boon   oo   divldod. 

Soar  tho  oloo«  e;  Lho  oaoo  plaintiff,  ir  rosponoo  te  '^uos* 
tions  put  to  hia  by  th<^  court,  tootlflod:  "8.  W.  Bast  Info  mod  ao 
that  h«  «ao  apportlouiug  tho  Btoney  on  a  pro  rata  baoio,*  but  that 
ho  did  not  kuov  ho  was  beini^  paid  In  full* 

Xhore  is  othor  ovidonoo  in  thlo  rwoord,   all   tondin^  to   ohow 
thai  dofondant  treated  pltnintiff  wi  tii  a  groat  doal  of  considcratioa. 
Plaintiff**  ovn  tcatl/sony  ehows   that   tho  bualnoao  was  insolTont  aad 
had  boon  Tai^ring  bonlnd   for  ooao   tlmo;   yot  ho  takoo  tho  position 
that  hlo   oalary  ohould  not  b«   roJuood. 

Upon  m  oarftful   oonoldoratlon  of  all   tho  OTldonco   ir.   tho 
rooord  wo  think  tho  finding  of  tho  trial  Judgo  was  in  aocordmoo 
with   tho  oYldonco,    and   tho  jud^:Bont  of  tho  Uunioipal   court  of 
Qileago  lo  tUoroforo  afflmod. 

M«3uroly  and  Katoh«tt,    JJ.  ,    oonour. 


•     ■  '      i  ti  ,'i  •■      ':,■■■  ■  .-  ■■.'.  ■(  .(.'v;;    »■ '  :t  rr* 

■•■■  •'''^■?,>*sl«X^ 


37S2t 

lHf9M^wm%  1 


KXROMn  wmmHtw  oaan 


^'XaiaUlT  In     rror.  )  ^    i     i      JL*r\*    V>  X  «/ 


Ml.  jrusTid  Msmwr  WLXViim  lax  ci»xjix«i  or  m  cookt. 

PlctiiiiLii    or«Ui^nt    salt    Vi   r«co-ver    i  or   p^rsonai    Ibjurics   r*> 
••iT«d  wttllc   ridlBc   in   VB  «kUtGwi'OuiI«,    causM,    »•  am  •lalKt,    by   ta« 
••gli^tMace  tf   th*  City   ic  pemittlmc   tii«  roadvay   to  b«  lirokaa,    rough 
Mid  ttBoren.      upon   trial  h«  txnA  a  rordict  for  42U,Ov^Ci  upon  which 
jM<tfi—t  wfto  ««it4ir«d.    Mid  d«f«BdMit  aoiio  I'er  a  roToroal. 

Ihe  Aocidet.^  h«|»poa«d  •»   th«  eTCBia^  of  i'obruary  l^,   I65i: 
plaintilf  was  ;  idiB^  as  a  paaooager  in  as  autoB«bii«  driToa   oouthoriy 
on  Wo8t«rri  avonuo  at  ahout   77th  stroot;  ho  vaa  oittinc  in  tho  rear 
•oat  on   tho  ieftnaud  oido;   naxt  hi«  oat  his  vifo,   with  a  k.v ,   and 
Mrs.   bud^k  on   tho  oxtrano  right;   tho  oar  was  drivoa  hy  hr,   dwiss, 
who  with  his  wifo  was  eri   tho  front   ssat;    tho  stroot  was  rather 
poorlx  1  lifted:    tho  sotoM^hilo  wmi  travollng  botwoon  26  snd  5S  ■iloa 
an  hour. 

Ahottt   Fobruary  13th  dofondarit  had  aonaonood  tearing  up   tho 
stroot  yairoBisnt  on  Vootom   sTonuo]    starting  at  about  anth  stroot  aM 
KOTlng  north  thA  stroot  paT«M«a%  was   torn  ay  for  a  distanoo  of  aboat 
MS  foot}    there  is  a  street  ear  lino  on  Wostorn  av«ouo  at    tiiis  voint 
and   tho  ozeavatioa  extended  woaterly  froK   tHio  west   line  ol    the    etroot 
ear  traok;    tho  strip  torn  up  was  about   five  or    nix  foot  vide  oxo*pt 
for  a  short   dietance  at   ite  north  end,  where  it  wao  about   t<*n   foot 
wide;   tho  street  was  pawod  witn  aophaXt  vhioi.   in   uiis  strip  was  oat 
into   oieces  about   sno-hoXf  b^   tvc   foot,   iidiioh  piooes  wore  throm 
pror.isouously  ii^  tho   spaoo  wher^^   the   out  was  n^ido;    there  was  sufi'i* 
oioat  room  vest  of  this   strip  of  out  roadway  so   that  oars  could 
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■ove   southward. 

Th«ri>   !•   Dvil   nod    ti-it    >ni3    ^^-jn  lit  ion   «xlBt«d  befor*  thi» 
accLUnt  caourn^d.      Jn   th4  nl^^ht  t«fora  th«  aocldcnt   aafTttrml  mutont* 
bil«t  were  d»aag«d  ^y  raanliig  into    thlt   torn  up   strip.      ▲■   ih«  «it«* 
■•bil«   in  question  itppreaeiad   tht   «jitaYitlon  frav   tits  nvrth,   a  8tr««t 
•ar  #*s  ooalAg  from  iiiff   souIa;   «h«n   th«  auto-elilt  viis  driTon  ent« 
the  •xsaT&tion   ih«  4rlT«r  lost   eontrel   and   it  ylun^^sd  across   tho 
•trset  uar  traok,    smashinc  heaj-oa   Into   tho  sfproaohlng  street   ear. 
Inflicting   the   injuri«>ft  of  «hlefa  plaintiff   oomplair.e. 

It   i«  veil    established   thai   a  city  must  use  reaeenaMe  taro 

to   Hrtf^p   Its  8trA*«ts  in   a  reasonahly  aafo   condition  for  the  ase  of 

the   tra"v<pllng  jjutiit.      -\>rcell   t,    Clt.-  of   UhUsMO.    ?31   111,    164.    Tha 

real  i^int   in   oontrc-rersy  Is  whether   this   exo%TotLon   In   the   stre<?t 

vas  protected  hy  liKhts  or  barricades   so   that   the  travellni^  puMio 

•euld   •iiseoTor  the  danger  In    time  to  avoil   It.     The  defendant  intro- 

duoed  CTidoaee  that   it  had  exi^sleyed  tvo  valehi;.ea  to  plaee  harricafe* 

and   lights  alen^f  this  street,    and   e«rtaln  eaployees  testified  that 

they  plated  barrleadea  at  the  north  end  af  the  cut  -^iXb  lanterns  at- 

taehed  and  I  urn  lag.      Althou^  defendant's  OTldenea  tends   to   shew  the 

preaeaee  of  harriaadeo  and  lights  at  this  point,  yet   there  vaa  aapla 

•ridenee   to   the  contrary.     The  matomaa  of  the  northbound   street  ear 

aays  that  he  aaw  the  auteotoila  appreaohins  the  torn  up  part  and 

that  there  wer<»  no  llghta  er  karriaadaa  at   thia  pomt.     iUnothar  vit- 

naaa,  who  was  in  an  auto-^ebila  aheat  800  feet  behind  the  one  in- 

TolYOd   in   the  acold<^t,   teat  if  led  as  to  the   abaenoe  of  any  barri- 

aadaa  or  lighta.      Thera  were  nlao   a  oonoiderabla  auiaber  of  witaeaaea 

who  teetlfied   that   there  were  not  only  no  barrieadee  or  li^ta  at 

this  'ilaee  at   the    :.  Ime  of  the  aecidT.t,  >.ut    that  thera  ware  aaae 
on   the  praaadlng  evening ;    another  witneaa  teetiiied  that  ahout   twa 

hours  before  the  aoeident  he  drove  inta   tnis   e^oavatica  itnd   thera 

wera  no  bstrrieadea  er  llKnte.      ihera  waa  an  Abundance  of  OTidenae 

fra«  which  the  jury  could  oroperly  aenolude   that  there  were  aa 
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%«krTt«a<t«s  «tt   thl»  point,   •lth«r  oa  th«  night  of  th«  aceidimt  or  of 
th«  nerning  ol'  th«t  4mj  9T  •!*  the   ^renlng  t«fer«.     Th«  court  rtrj 
prmpmrXj  •ttlmlttAi  thio  quoatlMi  to   tho    lury. 

Thorn  io  no  orldonoo  that  plalatiff  wao  not  In  tho  «^x*rcl»« 
of  or'ilr.Ary  oaro  for  hi*  oafftty.      Mo  wao  oittlnc  in  tho  r«ar  ooat 
ani   It  waa  reaoonablo  to  holioro  that  ho  oeul4  aot  aoo  tha  oondl* 
tlon  of  tho  otraot  until   tho  autcMnohilo  ha4  antorod  ttpoR  tho  •xoa«> 
Tatioa   atrl9.      ttaMainlac  io  aai4   oonoemine  tho  arowdod  conditlMi 
ol    tha  ha^mit   ••%%«   bat  «o  oaimat   aoa  that   thio  voul^l  h^iTO   any 
baarlne  uoan  tho  Mci^ant  or  pXaintiff  *o  oxorclao  of  oara. 

Sofoadaat  ooaolalna  of  tha  oonduct  of  tha  attorboy  for 
plaintiff     U9e»  th«   trial  ol    tho   oaoo,     it  «aa  dovoloaad  hy  hlai 
that  lour  of  tha  oooapante  of   tha  autoMobila  wmrm  kllXo4  in   thia 
aaoidont,      it  waa  arguod  that  thia  faot  vaa  laiaatorial   »n^  tho 
atataaflcit  m%A9  lor   tho  purpoao  of  inflaaULniE  tha  Bitida  of   tha 
Juroro,     Wo  do  net  a^roa  vith   thio.     i'lalntiff 'a  counael  folt 
obligad  to  account   for    tha  failure  to  prodaoo   tho  oooupanta  of  tha 
autoiTiObllo  aa  vitnoaaoo.      Tha  aaci>-ian<ition   that  they  had  boon  klllod 
waa  natural   and  propar,      iftarthfr'  ore,   the   death  of  athar  ocoupai^ta 
of   tho  uuioKoblla  waa  an  inol<tont  of  tho  acoidmt  andar  eonal'lera- 
tlon.     Wa  are  of  tho  opinion   that   all   tho  fRCta  occurring  at   tha 
tlBO  waro  propor   to  ?raa«nt  by  oTidenoo.      In  auuiy  aaaoa   slKllar  oti- 
dosaa  han  boon  hold  iidJMiaaiblo  aa   londiag  to   a^taw  all   tha  f«ata 
trurrourdlBc  tho  accident.     Voat  Uhioa&o   Ut.   H.    b.   Co.   v.   toncellv. 
170  111.    S08;    Baaiea  ▼.    Iowa  Central  Ky.    Co..    la?  111.    Apo.    321. 

Plaintiff,  under  tho   atatute  raquinng  notioe  of  acoidanta 

ta  bo  a^rvod  upon  auniclpHlitioa,    atattd  in  hia  notioe   that  he  re- 
aided  at    3817  1.    89  tr:    PIkco,    Chicago,   IllibolB;   no   proof  waa  ofSerod 
upon   Uk9   irlal  of  auah  reaidanca.      i>efeadant  arguaa  etront>ly   that 

thia  failure  of  proof  19  fat.iii   to    il'\lntiff,   oitlng  in  auopart  of 
thle  contention   the  oaae  of  yrey  t.    City  of  cailoafc-o.   246   III. /^pp. 172. 
In  that  aaaa  there  waa  a  Tarianea  between   tha  reaident*8  addroaa 


of  «Xf«iio««9t  saw  li  him 
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given  In   pl*^lntlff*B   rot{c<^   «nd   the   proof.      *.iui»  mlmm  was   trua   of 
th«  jphyvlolaii'fl  udi^rtn*.      .t  ymu  ht:ld,   iii   oil«6»,   U^mt  tiA4«r  su^ 
«lrflu*i»tKiie«B  th«   nlftlntlff  «i»t   pravt  vh«r«  b*  ««iuidijr  iiv«4. 
in  ^•yf«T^  T.^  City  of  CMoagft.   »89    111,   App.    166,    luis   couri  b«14 
it  VA»  a«t  nteAtcary  that  plulnlifl'  prcTt  b>   •Ti<icu««  oii  iiia  trial 
matttrt   eont»in«i   in    th«  uotlet   a«   t«   tht  au»««  mud  *4lir«»»«s  vf 
th*  'Oitrtles      thcrftin  nam*A  •x«ept   if  titers  was  •▼i4«ua«  olf»r«d 
tandlAK  to   Bhov  that   thaa«  ad1r««»«a  w«ra  not   Ui«  r«ial  aoaa;    ttvat 
wh^rt  th«9r«  ▼«•  no  Taritunea  \>#t«e«ii   th»  praal^  on'*r«d  aiid   uia 
natiea,    it  v%«  unreeettary  to  proy«  tha  addrataaa.     Ail  tha  palnta 
•ada  'by  eounaal  for  tha  dafendant  Mpoc   tiaia  quaatian  wara  praaantad 
*"  OratiBn-  yr.    City  of  ChlcaiCQ.   346  ill,    63B,  mkk9f  It  vaa  bald   that 
tha   ntatuta   .^oea  not  r«c,alre   it  i>l«iifitii*f   to   s'ttrciah   proof  of  9rfmTj 
mattar  at^t  out   In   tha  not  toe,   ai.d   if   taara  ia  oat<lnji  in   tha  praaf 
ta   Gontradiot   tho  r^eitalo  of  tha  notiua  ar  if   tnara  is  nothing  %• 
ahaw  thi^t   tha  raaitala  ax*  uutrua,    ihara  ia  na  grovind  far  a  netiaa 
%a  dlMR.iaa.      Thia  la  tha  laat  ward  af  oar  Snprana  aaurt  on   tala  pniat. 

thort  »aa   auffiaiant   oroof   th^^   tha  notioa  vaa   fll«^i  •rith 
tha  propar  off  leers,      tikm  not  lea  t>«ara  itfi   aBdors«i&<7nt   ln<11eatlni;  Ita 
ra«<>lpt  ty  tha   city   ol«rK,   carparatlan  aaanaal  an*!  altj  attomaj; 
alaa,  apon  tha  trial   oauaaal   far  dalr«d«nt  adnlttad  th.-\t  It  waa 
aarrad  on   the   olty  atioraay  and  fll«k\  vith  tha  city  clerk. 

It  la  arguad  that   tiia  aaauDt  af  tha  -vardlct,   $ai.,C:.o,   ia 
axoaoHlTa.      Plnlntiff  auffsrad  a  aa«pouad   aamintttad  fraatara  of  tha 
tibia   vjid  fibula  of  tha  laft  lag,    a  cotopoucd  fractara  of  tha  li»ft 
f9miT,   and  a  aerabral  haaarrhasa;   ha  vaa  unaonaeloat   la  tha  hoKpltal 
for  t«a  wawlta;   hla  wouAda  beaana  bt3.dly   Inf  eatad  and  hla  laft  lag 
aaa  amout^tad  at  thv  Icnaa;   nlaa  aparatlaaa  w^t9  porforsad  en  hiua* 
dlt  hoipltal,   deetcra*   and  nuraaa'  bllla  a^^graKata  abaat  $7,000. 

Ha  vaa  twanty-oaa  y<>ara  of  aga  at   tha  tlaa   ai    tha  aaaldant  and   in 
goad  naalth.      At  tha  praaant   tlaa  hla  ganaral  haalth  la  poor,    and 
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there  la  •videcae  tli»t   «iioUi*r  opf>rnti*a  will  h«  ncaassaxj.     W«  4« 
r(»t  tiainlc  Ui«   M&owuit  «»ardttA  niv  la  axaaaalT*. 

DafaaAAnt   aaapiaias  af  laatruotlaa  Ma.   16,   giran  at  T)l«.i&» 
tlff'a  ra<4ucat,    «a  paruittla^  ika  Jury  la   aawaatltif    >latntirf*t 
lAKiA^aa  i«   taJ&f  into  a^naidaratlon  Ula  arntal   auftrrlag.      Inatnia* 
tlona   odntaiuiatf   tha  al«a>atti  ai'  aantal  aafieriaf  hara  baaa  approTa4 
in  iant*  V.   l^f alYar.   i:ii  *ii.   «o,   «b4  Cttlaaite  Ctty  Hy.    Co.   -y. 
Aa^fartqw.   162  III.    '^j.      .a  liud  uo   arrar  in  tha  Inatruotiona. 

The   «>vld«i.ca  (u^ply  ju  all  Had   tha  Ytrdlct  al'   tha  jury,    aad 
aa  tbora  war«  no  prajudicial  arrara  apon  iha  trial  tho  julsiasat  la 
afflraiwl. 

O'Ctnr'or,    f.    J,,    .«id  Jtfattti^eit,    J.,    oaacux. 
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Apnwllcra, 
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yRASCI82KA  KA8P1W8KZ,   VAi.tt'i:   J. 
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franoltsica  &Mip«r«   1,   one  of  the  d«f endHiitn,   vat  eaLatii«r  •t 
th«  pliintil'f  organisation:    she  g«T*  bond,    ritli  tho  oti^ar  da2'«ud- 
antt  aa  auratlts,   for  thA  faithful  perfonueiioft  tf  u«r  dutiot.      This 
•uit  !•  on  this  bond,  plaintiff  elainlnt?  th9r<;  w&t  a  shortoMb   iu 
har  aoanunts,    >tnd  upon  trial  had  a  Tardlot   or.d  Jud«^^ent  for  i^OO. 
Dafaridants  appeal* 

Ware  v«   inelinod   to  be   tectailcul    thin  Judeiust^t  mlK^i  well 
ba  affinaad  b«»oaua«of   the  oxlssioi^  fra»  def '^t- lat'ts*   aVstrnflt  of 
raoortl  of  nany  is^partant  matters.      Th«  atstrast   fid.lt   ta   sao«   th* 
eharaet«r  of   tha   suit,   the  Tsrdlct,   a  Motiob   for  a  now  trial,   ttia 
aotion  of  th«   oourt  thorton,    maA  a  ^udiraffit:    it   lo  only  an  abotrjket 
of  tha  erid^nea  -  nothing  olsa.     Chltaao  H*aord«iisralA  Co.  ▼,  Frad 
Baftfr  8.    f.    Co..    207  111.    App.    152;    Villa^o  of  nnnet^^a  v.   fca- 
kartiP.    Sftl   111.   134. 

Considorin);   tha  appaal  upon    i^a  uorita  wo   ore  el    uia  opinion 
that  plaintiff  failed  to   ^rova  any  shartaga  or  dafaloation  duriuf 
tha  porioi  ot   tiiua  caver od  by  tha  bond,    nnd  »].»o,    that  ins  waight 
of  th«  OTldanaa  IndlcntAO   tirnt   thf^ra  was,   1l>   fi.ot,  no  dofaleatian 
or   ohsrt&f;e>, 

th«  euraty  bond   reoltes  XHet  «le«tlai    of  del»a   ant  i>roB«ias1ra 

Kasperskl   as  oashi«r  of  plaintiff  on  Daaanbor  14,   19^1,   for  a  tana 


■  i.V. 


JU^ 


eic 


^  ^ 


-JL*^v.'_-j-  i**-'iC   *9a(ii    .XfX  TOR   .  *9^,,„,%  .«  ii»?>a»a 

.1X1  zee  ,iLU3«# 

S^iiiil.  a»14«oXA*l9f'  ^9  9i^itQiiai  X'Ui  sfrotr;  0^  l^f  Xi«l  t1lial»lii  tmOi 
1  i*v  ftiij  imtii  4i»«XA  feMM  ,£»(utcj  •i:ii  \<r  &»t«vev  •<cl.)  .tt  ^oi^tii  i|^gi 
a9i^<*QL»t«b  on  ,la<}'X  ;   HnSnt:  d'   'to 

«4j|A^;i#*Ill>     to 

Diojr  m   fo'l   «X£CX   ^kl  tm4m»tH'G.  mo  *nifAi  »i    l^an&cra«il 


•ndlng  D«c«ni\>«r  31,   1938;    th&i  ah*  «»■   *ab«ut   io  aaaua*  th«  dutlet 
•f  ••it4  offtc*,"     mcd  thel    ix'   aia«   ali«ul4  properly  p«rS'oriu   U.« 
4utl««  el'   said  ol'l'lot   'duriiiK  h«r   t*r«i  oi'  ori*iiifl**  lu^d  should  tr;i.l3r 
•«ttettnt   for  all  aonojo  and  othor   thingo   "ea»<inK  to  hmr  aM»An  a«   ouoh 
•aohior  during  hor  torm  oi'  offi««,*     «&d  at  kiio  e«ii«lu«lou  of  u«r 
tons  poor  oTor  to  h«r  •ae««a'»or  all  mouvyo  and  elucr   ii^iaam  roealY«4 
%y  h»r  as  auoh  ati«hi«r,    >mi  shouii,   at   tao  «ji|>iralioB  of  hux-   i.*rt  .>f 

•  fflet,   or  vh«n  rtquootod,   r«ndor  a  j«i«t  and  tru«  acv^JiA  oT  h€.T 
AoiMgi  aa  eaahi«r,   tben    tti«  o1»ligati«n    l«   a*  \:>id,   otaarwia*   to  rtt- 
■aln   in  full   foreo  and  ai'faot, 

Plaintiff   aaya   that  a  fontal  de.  acd  vua  A<»dt  apoA  I'ra. 
lik«1lor«kt   in   Augaata   19 2>^,    aftar    eii*  had  Lcfttt   reaioirod  froiiK  otflcn 
and  h«r  aueooaaor   «>lec:to*>*,   and   toa;.  she  ftiildii   ic  k.ocount  li>  the 
»««  of  aoaio  |<00, 

fho  ATldenoa   airiove  that   tha  trcui^aaetion    .vniua  it  la  aaid 
producad   tho   ahortaga  orcurrod  In  karah,  l\f<SO.      Xb«  btnd  cev«ra  only 
Konftya  ooming  into   tha  oaahlar'a  |i«b0*asta  duriut;   tha   tarat  of  q.»t 

•  ffica,   vhleh  bagoB  Daofmber,   19  51,   ansiing  i>aaauib9r,  1»3:^.      It 
voald  not   coTor  any  tranaaatloa  oocurring  prior   to   Uaa  %vr^>  of 
offiea,      A  ainllar   aituatlon  wae   InYclYad    In  far!  *  tig  *p;%cra  oX   Utg 
World  ▼,   U.    S.    y.   *  Q,    Co..   IfiS   JU.    Afp.    a;£».    wUara   Iv  «ao  h««ld 
that   if  a  defaulting  ofrioor  nlaapproprlatod   fund*  vhish  aaAO  to 
hls!  la  hit  effiotal   ea;»aoity  during  a  tarsi  f>r  oiTioo  vaiL  dafeiidautt 
wora  not  his   auratioa,    thry  ww  uniar  no  logal  oblig;^tion   to  mako 
C*«d  Ottoh  dofal cation.      In  »|ayn  t.    fha  Paoola.  9<>  111.    475,   it  vaa 
aaid  of  a  alsiilar  bend  th«t  tho   "obligation  raat'd  upon  hia  auration 
on  hia  bond   for  tha  tarsr.  in  wutsii  t.oo  rtiaaY>;ir49rtation  ooeiarrad,* 
and  If  th«  iuzi>1a  ware  Btsa^propri&tad  daring  a  for.oor   ten  tho 
•urotioa  vtx^  not  llabls.      Slo  in  tka  inatattt  aaad   the   «>jrati«o,   by 
tha  dxpraaa  tarusa  of  tho  bond,    oannot  b9  obligated  to  laaka  good   any 
ehortago  whioh  ooourrod  alKoat   two  ;frm  before  they  beaame  attrotios 


99 1 Jut  ndJ   «ttii««ji  9i   3uoJ! 
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■«u»   <i«fe^ 


<ft«-4&     »6>*>i&    «M« 


t   nrt«t  ftxll   tn't    &iii9«r  tliif  m 

ft(?j   «Tr»l   t-:  ;ft«»l  •it*  tf  hm 

,^f^Uii'ik!fi   ifkU   »•«!>  tiiAinaX  9dt   at  •«      ,%Umlt  son  tt-z*w  B«i4ei«« 


V«  nrm  «!••  ^f   th«  e»ini«r<    that   th«  •▼i4«na«   faila   to    «h«« 
any  mi«*ppropriatlon.     Mrt.   Kaspcrekl   teatlfi    d   th-i*   In   imrn^,    lOK*, 
•h«  irif»i-m*4   aora*  oi    tha  m<»  .bara,   apparantly  a  n»i:mittm^  of  tha 
ylalntiff  organisation,    that   aha  ha4  #60O   In   nT>mh    in    Lhe    hraaaury; 
tkat  it  vaa   than  aicraad   tiv&t   aho  ahoMld  piiraimott   ao**  ii:trr«flt    y-*-(kT- 
Ing  raal   •atata  bonds  wit:^  thla;    aha   t«atii'lad   that    »hc>  did   ac   In 
tha  nnaa  oT   tiM  £*ool«ty   &^.6   exadiloA   tiia    lutorast    colIi>cto4  or    tha 
bonda   in  tha  aaaouut  boaka  of  tho  plaibtilT;    ih&t.   ah«>  lnl>ru;a«   tha 
A»alaty  oi    tha  ipurahasa  af   tha  boada  in  1931   and   that   th«y  Tcrt  da. 
poaitad  m    t^^ie  bajaic.     Ai>p«iZftiitiy   iuara  waa  a  ^afault  or;   tha  part   of 
ilia  «ort((»ivOi'*   ^ox   ihnra   la  In  «>Tldanoa  a  oartlfleata  af  dcooslt 
datad  ^ATth  16,   1932,   raoiting  tha   aala  of  thaaa  aertra^a  bon^t  by 
tha  i>a}»aaitora   <<tat«  £ank  «n^1   that  thay  had  boon   ^e  oaitad  with  a 
Iftaadnaldara  ooeutlttaa,   of  n^iion   tha  Btoak  Yarda  Trust  and  Sarlnga 
Bank  *a»  tha  da?oaitary:    tha  aartlflcat#  also  raoltaa  that   *rr*tt 
Polish  Voman   in   tho  Land  of  •Vasalngtoa  uroup  ho.    2<^,  Jhrancaa  r«ro<>r> 
•ki,   Traaaurar,    tha  holdar  haraof,"     hf%n  dapoalt^d   naid  tonds,   ^  leh 
aro  daecribM  as  1-#BOO   and  1*$1(X}  /Irst  Lert^  a(f#  t*»1    «at%ta  S< 
bondo,    aaourad  on  land   and  lc>proTaB(»nts  at   7S41*&7  y«lf>  ATrnaa^ 
This  iB»trun«nt   la  aigaad  by  tha  ataak  Yards  traat  and  tisYings 
Bank,   daoositary. 

Alihoush   thara   is   somo  <1lB9ute   avionM.   tha  wltoesaas  as   to 
ths   traasarar'a  autharlty    wo  aaka  thia  inveataitnt,    thw  graat#r 
valght  indloat«a   tiiat   tha  laT«*ata«nt  «aa  autaorizad.      m   nny   i^Tant 
aha  praparly   aacounted   for   w*iat    aha  had   dona  with    tha  Monoy. 

«•  also  hrtY«  noiload  cha  -vldanaa  of  Galak,  tha  auperri  tor 
of  tha  raoords  of  taa  Dapoaitoro  a  tat  a  kank,  and  hi  a  laatirrony  that 
thass  roscrds  8tat«  that  Uxm  bonds  wars  purohased  far  Jiiehaal  Kas- 
parskl  and  *"r%n«ia«l£n  Ka»Q<»rskl,  his  »lf'r,  Xferr*  ir.  >.o  s'.ov-lr.i-  &8 
to  was  leade  thoso  «ntrl«s.  «i4  In  any  «v«it  they  would  aot  proTatl 
OTor  tha  affiraatiwa  taatimony  that   tha  beads  war*  oureh^sad  with 


'in':,  ".fit u^  *jlf  f>'?. 
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Oi7      'Ji*      *'««-:.'»u-     • 


■w  6i:a--.4  ?iiJ    i-iiAij   v:r!i,' 
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th«  •on«y   411.1   lor   th«  ^(jtt<»fit  oi'   the  plMlniiff  ^nl   th«  ««r.ii'lc*t« 
ium«4  0Y«r  to   plaiiitllT, 

«•  ar«  of  th«  opinion   th^l   la«  »«tion  :'or  «  n«w  trial, 
vhloh  app««r«   In   tht  r«ocrd  lLltiioa4h  not  lo   tn«  abatra«t«   ahoald 
h«v«  b«ttii  %llovc4.      For  tht  reasoca  ittaicated    Iho  ju(l«;ucnt   !• 
r«Y«r«*4  Mnl   th«  e«u«o  rw»«iMicd. 

JJIVAflKB  AMD  KMAMMP. 

0*C«nii*r,   r*    J.,    .  n'l      v.tcit'^tt,    J.,    oonear. 
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lA.  ivanoi  KasajtxLY  iiklzviiuid  thb  opiuiojs  of  rax  coubt. 

Ob  th«  •T«ulng  9t  Jsnufery  8,  1930,    plaintiff  va«   rliinf 
as  *  pa«a*ivi«r  wiUi  %we  othar  p«rsoas  ii«  an  »utot'iobll«  own«4  «n4 
4rivM»  bj  L««ia  binld^r.     Th*y  ««r*  going  in  a  southerly  iiraction 
•a  8t«it«  iiout*  ^0.   4,   a  tvo*lana,   18  foot  public  hiKhway  in  Vm 
•ouaty,  Illlnoio;    tlio  aatamobilo   ran  into   ttao  rear  «nd  af  tho 
4«f«ndant*s   truck,  whieJa  »as  aotIas  in   tho   asao  direotian.     Plain- 
tiff roaeiTOd  injuries  and  "krafiMlht   suit,   allagia^  tHat  at   Uia  tiaa 
•f  the  ealliaiaa  dafandaat  *s  trviek  was   standing  en  tka  highwaj, 
faaing  south,   imtiraly  obstruct in^^  the  southbound  Isna  of  traval, 
and  that  it  had  no  liichts  anywhara  on   the  rear  of  the  truek. 
Defandant  eontaadad   that  the  truak  vaa  aoTing,   going  southward, 
with  rear  lights  lighted;   that  its  driTsr  was  antirely  free  from 
negligence  aoJ    that  the  aeeid^t  was  eaused  by  the  oarelasanass  of 
telder  in  driving  the  autaa»Mle  in  which  plaintiff  was  riding. 

All   the  witnesses  agree  that   it  was  a  dark,    ateray  oTenini;. 

Plaintiff  aai   the   three  other  men  in  the  autotuebila  testified   to 

tlie  effeet   that   they  first  sighted  the  truak  when  29  ta  30  feat 

avagr;    that  they  saw  no  light  an  ths  truak;    that  the  rear  end  leeaed 

up   suddenly  "like  a  gray  eolered  wall."     Snider  attempted  te  turn 

toward  the  left  but  too  late  ta  aToid  the  eolliaiea,    the  ri^t   front 
and  of  the  autosuoblle  striking  the  rear  left  end  of   the  truek. 

•rerat  til  eon,   tlie  driver  ef  the   truak.   teetified  that  he 

vaa  going  on  a  night  triy  fraa  Uhioago  to  Peoria,  Illin  is;   that  ha 

had  been  engaged  eontinuously  as  a  truek  driver  for  about  5^  years 


^„3  t 

exavc 

1U£   A; 
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boo  b^awn  •XJtdv'^«^u^i    ciii   o'i   afioaisc^  tsiI^To   otr.t  £l^i«  «i|kA»««cf  «  M' 

•IU&XH     ,jieX^iift'sX£»  9ima3   »di   ixi  ^tUri^iS.  «««  AnXtiw  ^Mauii   it.* ttt*ba»t*h 

^\^s^fsi'4lii  nnis  xto  ^nihi'i^Sv   ««'^  Jldi-T£^  »*  3a&t'iTs't»b  noiailXoe  »rfi  tt 

•  ^Cdtfti   Sill   'lo  xfiii»'x  9iU   lis  »t«4i'sn(<^  ttiaz^ll  ou  &^if   ^1  i«i(^   bos 

.aaibXi  a£w  ttii^raieX^  d^ld»  al   ^ilfiamxyiuit  ^Ai  %alylnh  ai  '(•MoB 
.tjffln^re   x;/aio^e    .alxafc  a   tew  il   4r«xt^   '^•t^   cdo««»{Ui«  «»/W    IXA 

oi   i»»ru^a»;^   9liJ0iX>iuA  Bsii   al  aut»  %9iiJ9  «9rd3   •fill   tmt  t1l)al*l% 
Smpt  oe  pi  (!$  fi»uw  ilouic;r   pjH  iM»Ji^i«   ^«-xil  t^d?   ixiii   ^&«ti»   «(fi 

«Ttr;f    ai   b4»J<i;u»iitM  ^al/iaa      ".XlAtr  h«T:^It>'?   x*^a  <»  •itiX*  xXapbbwa   HM 

Uw\i    i-r<i\i  ©A*    ,aoi«lXXo6   •rii   ibloir/.   c  ool   )u^  il»X  »fW  bt«w«^ 

.i«urt^  9di   to  {>iis  i'tvX  tcftt  •m  ^nijiit^t  9XXd»iiEoiv«   til}  lo  ha» 


b«f»re)   tht  trial  and  had  workad  for  dafaadant  for  naarly  tv*  j*»r» 
bal'ora  tha  aooldant;    that  ha   atartad  out  in   tha  •yi*niR^  with  a 
laadad  truA,   colag  aouthward;   that  aa  ha   appraaohad  Jallat  Xargt 
flttkaa  of  anav  bagajs  ta   fall;    that  tha   aararity  of   tha  atarat  la- 
•raaaad  and   tha  praoipitHtion  ahangad   fra»  aoaw  to  rala  and  aiaat 
whleh  althar  frosa  on  or  adbarad  to   tha  windahiaid,   which  cooditiaa 
yrarantad   cXaar  via  ion   througn   tha  wind  ah  laid  and  gave  tha  raadwa|r 
ahaad  a  blurrad  aapaat;  ha  raaelied  tha  town  af  VilBiiniiton,   >*hara, 
aa  waa  hia  pra^ioua  praetioa,  ha  atoppad  for   auppar;  ha   thara  at- 
tM^tad  ta  ei«!an   the  aurfaaa  ol    tha  viudahlald  imioh  waa  aoaialataly 
•aTorad  with  lea  and  alai*t,   uaing  a  putty  knifa  ta   rmmn^^  it;  bafara 
raaumlng  tha  jaumay  aouthward  ha  inaoaatad  hla  raar  lighta  and 
fauBd   thaa  all  burning;    tha  truek  had  thraa  tall  lights  uaar  tha 
top  and  oaa  tail  lli;ht   to  tha  laft  and  baiew  tha  tail  gat  a;   all  of 
thaaa  n%r4  alactrio  llghta. 

Harold  Martin  waa  tha  aauagar  af   tha  raataurant  whara  Vllaea 
ata  hla  aunmar  and  ha  oerreboratad  Wiiaen'a  taati^any  aa  to   tha 
anount  of  lea  on  the  windahlald  and  hia  attab^pta  ta  raMiTa  it.     Am 
alao  aaid  ha  natiead  that  tha  iaapa  oii  tha  raar  af  tha  truaJK  yimr* 
all   burning. 

Wilaaa  oontinuad  aauthward  i  roa  •iljainiii.on;    tha  wind  was 
Inoraaaiag  in  ralaoity,   tha  tasiparatura  waa  lowar  and   tha  pawaaiant 
waa  baaoBlng  allppary;   iaa  aoaoanead  ta  aaoumulata  on  tha  windahlald 
ao  that  Vilaon  eould  not  —  througii  it  at  all;   tha  windahiald  wlpar 
waa  wholly  InaffaetlTO  and  slid  baek  and  forth  avar  tha  iaa  withant 
dialadging  any  of  it;  ffilaan   than  abandonad  all  af fort   to  waton   tha 
road  ahead  by  laoklng  througii  tha  windahiald,   und  lawarad  a  wiadaw 
an  tha  laft  aida«   through  whiah  ha  atuak  hia  haad  ta  watah  tha 
roadway. 

Tha  aaeldant  happanad  abaut  3|  or  4  ailaa  aouth  of  VUmUmt. 
tan;   tha  roadway  along  thia  dlotanaa  ia  atraight.  but  abaut  SOO  t—% 
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north  vf  the  pltie*  oT  th*  aeoldent   tJi«  roftdway  ■■— ao«>  to  ria«; 
tlisoB   Bhlftod  th9  g«>tre  of  hit  tru«k  and  droTO  up  tho  rxlli   la 
•taond  tooed,   i:olBg  froB  12  to  16  alloa  «n  hoar,     Wiloon  sa/o  th*t 
tho  first  h«  know  of   tho   oollloioc  wao  wh«i  ho  hoard   tbo  lapaet 
«h#n  tho  autorr.obilo  la  tho  roor  struck  the  rooLr  of  hip  truck. 
Vlloon   atoppod  hla  truck  and  wont    lo   tho  roar  and   oaw  thai   tha 
^raokot  holdlni;  tho  tail  light  had  hoon  brokon  off  in  tht  oollioioA. 
but   that  tho  thro*  rod  sarkor  lights  noar   tho  uppor  centor  part  of 
tho  truek  rOK&lnod  lightod.     TUoao  uppor  lighto  oro   au^ipliod  froM  a 
•oparato  elroult  from  tho  ono  lighti&it  tho  tail  liglit, 

Lawr«aieo  feat,    a  fillLnj^  station  attondant  at  i^vntlae,    sav 
dafondant's   truok  at  about  10x30   aftor  tho  aeeidont;   Wilson  had  drlToa 
tho  truok  into  fontiao  without  any  ehango   in  thd  load  or  tho  roar 
lighta.     Voat  dosoribod  tho  aopoaraneo  of  tho  roar  and  of  tho  trueit, 
aaylag  that  tho  braekot  of  tho  tall  light  was  brokon;    that  ono  of 
th,«  oratoa  ou  tho   tailgate  had  boon  partially  auaahod  and  damngod 
ttid  that   tha  throo  marker  lighta  woro  burning. 

All   of  the  vitneaaoa  for  tho  plaintiff  testlfiod  as  to   tho 
voathor  oonditions  and   in   this  rospeot   oorroborated   tho  dofondant. 
Tho  windahiold  of   thoir  autosiobilo  waa  Tirtually  ooYored  with  loo. 
They  alao   stoppod  at  Wll   ington,  vhore  an   attondaot   at  a  aorwleo 
otntlon   sorapod   tho  io«  from  tho  windahiold  with  a  motal   tuba  and 
aptilisd  to    tho  glass  a  liquid   solution  which  it  was  thought  would 
proTont  the   fomation  of  ieo.      Iherd  la  abundance  of  rridoneo  in  tho 
rooord   that   oueh  aelutioa   la  iaof  i  octiwo  for  thio  purpose,      Xhere  waa 
an  aoouaulAtioa  of  loo  on   tho  windshield  aftor  tho  autoaebilo  loft 
ViXaiagtoA.      Dao  witiioaa  riding  in  tho  autaatabilo  oaid  he  oould  not 
aao  through  tho  windahiold  oxeopt  at  spoto  where  tho  ieo  waa  brokon 
off,     Tho  witnesses  for  plaintiff  all  aooaed  to  agree  that   thoj 
oould  not  aeo  more  than  2B  to  30  feet  ahead  of  tho  automobile  and 
that  juet  before  tho  oollision  it  waa  going  at  the  rate  of  SO  to 
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at  all**  »n  hmuT, 

TH*  jury  was     fully  Juftifl«4  In  bsllcriag  that   th«  trutk 
was  BsvlBc  with  all   four  ol'  Its  rsar  llghta  llehta4:    that  tha  aoei> 
dant  was  aausaC  ^y  tha  waathar  sonditians  whieh  el^struatai  tha 
wiBdahlalA  at  tha  I'allewlne  automablla  aa   that  It  waa  l«T»«*al>>l* 
ta  aaa  any  dlstanaa  ahsad.      If  tha  drtrar  af  tha  dafandant*a 
truck  waa  faraad   ta  abandon  any  atlMipt  ta   aa«  thrcsu^  tha  wlet^- 
thitld  la  front  af  Ula  and  to  watah  tha  roadway  in  front  throwfh 
an  opan   slda  window,   it  is   raaoonablo  to   aanoluda  that   tha  saaia 
aonditlana  ohtainad  with  refcranca  to  t  ^a  winda^lald  an  tha  foUaik 
laft  auto-  obila  la  whlsh  plaintiff  waa  ridins. 

If  tho   truck  waa  saving  forward   at  !'■>  to  15  alios  an  hour, 
with  all   four   raar  llghta  lightsd,  «ilaan,    its  driT«r,  was  sntlrsly 
fra«   fraai  negllgaceo  whlsh  proxinsitvly  sausad  tha  aaaldant.     Tha 
jury  oould  proporly  find  thaaa  facts  and   that   the  apaad  at  whlah 
the  autoti^ohila  waa  going,   eouplad  witri   tha  faat  of  tho  slippsry 
roadway  and   tha  opa'<>.uanaas  of   the  windshlald,  waa  tha   sola  causa 
sf  the  accidant. 

Plaintiff  had  Juat  antarsd  ths  aaploy  of  3nidar  aa  a  cItII 
aaglnaar  and  waa  galng  with  hla  to  the   ^laaa  whera  ^Idar  waa 
arastiag  buildings  far  tha  Stats   for  tha  puroasa  of  allowing  nlain- 
tiff  ts  fasiiliarlsa  hlnaalf  with   tha  work  and  tha  bso  aaiplayad. 
fiasad  apan  this,   dafandant  aoTSd   tha  oaurt  ta   instruat  tha  jury  aa 
a  nattar  9t  law  that  plaintiff  and  his  asplayar,   teidar,   and  tha 
dafandant   snd  its  saplsyaaa  wars,   at   tha  tiaa  of  tha  aaaldant,   avb. 
Jaot  to   tha  praYlsions  of  tha  «arka«n*8  Cwupmasatlon  aat.      This 
■otisn  was  danisd  and    ihis   is  assi^^sd  as  •ttot  by  tha  pjalatiff, 
and  bath  aounaal  prasont  auab  arguaant.     In  wlav  af  tha  faot  that 
tha  judgaant  aataita  tha  dafcndant  of  any  nagl&ganca  and   that  wa 
are  afflraiag  tha  jud^saant,  we  sea  no  reason  to  pass  «pcn  tha  eross 
error  af  plaintiff  in  thla  respaat. 

i'lalntiff  ehallangaa,  with  aaah  detail,   tha  g^Tiag  of  ear- 
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tain  inatruetioca  at  tlia  requaat  oi'  tb«  daf«idMit.      D«f«nd«nt  r«- 
yliac  ftrat   tnat  all  of   thaaa  i&struetiona  w«r«  n^aad  ttooa  \§ 
eotti<aal  far  both  parti «a,  hcnaa  plaintiff   ceulti  not  na«  ¥#  haar4 
ta  a1>ja«t   to   th««.      The  record  ahewa  that    Uit   Inatruotlana  vmv 
aubaltt«4  by  both  partioa  unA   diacueaod  In   tha  ahanbara  af  tha 
trial  ladga.     It  alao   ahowa  that   tha  acunaal  far  plaintiff  raa4 
tha  inatruotleaa  prapaaa^  on  batialf  of  daf «9i4«nt  and  niida  oaananta 
thcraon.     Ha  aaid   that  ha  had  ao  abjaotiau   ta  sany  af  than*      Aa  to 
athara     h*  aaid  that  whila  ha   did  net  Ilka   than  tha  court  aay  wuit 
ta  giva  th««.     to  do  not  find   Utiat  any  Inatruotlono  i^BTit  glvaa  ta 
vhioh  ooanaol  for   alalntlff  at   thia  eonf«r«noo  aado   any  aarioua 
abjiootloa.     liairias  taken   tiiat   poaltion   ^^it   tha   tlr.a,    e  unaal   ahould 
not  noa  bo  haard  to  make  objeetlona    ^hioh  ware  not  than   proaaatad. 
Wh»T»  aounaol   Inducoa   tha   court  or  eonaenta   that   it  May  i^Ito  eartala 
iaatructiona,  he   ia  praoludad   froM  tharaaftor  aanplainiag  of  thaai. 
fat^it  T.  wati-HaLaiw  Co..  882  III.  A»p.   423. 

HovoTor^   conaiderlnff  tha  abj«ationa  to  the  ICRtraotiona  A.ada 
"by  olaintiff ,  wa  dn  not  find  anyt   ing   th^r^ln  which  daautfida  a  rerar- 
■al.     A  typiaal  obj»atioi>   ie   that   direetad   to  defendant  *a  inatrttotioB 
iio.   14,  vhioh   tel<l   tha  jury  that   plaintiff   oould  not  racovar  anlaaa 
h.9  proTad   that  th«  nagllt^enae  af  dafandant    "was  the  prarln.iite  e*>uea 
af  tha  aecidMit.*     fabater*a  dietlontry  ia  oitad  aa  givlne  tha  raan- 
in(f  ^r  tha  word  *tha*   aa  meaning  one  partioular  artiolo  froai  a  alaaa 
ar  naMbar,    and  plaintiff  arguaa   that   tha  aaa  af  tha  definite  article 
*tha"   allalnatea  and  axaludoa  fro&   the   conaideratioi    of  the  jary  any 
and  all  other  eauaea.      thia  objection   la  hyparcrltloal.      Iha  aac  of 
the  artiolo  "the*  oeoura  in  taaiaat   oYery  inatruction  «.lvaR  an  tke 

aubjoot  af  proxirtata  eauae.     Aaarioan  itrareay  '-^o.  T.  Hiaiti>  1T> 
Hi.    29»:   Walah  ▼.    Chicago  hailwaya  Co..   294    111,    B36.      Wa  note   that 

in  the  ooafi»raneo  ia   the  Jud^e'e  cha»>era  eounael  for  plaintiff 'a 
aaoBiant  upon  thia  Inatruetiaa  vao,    *I  h&Te  no  objeotion  to   tluit  aaa  • 
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that  Is  abtvt   th«  only  lR*tru«tion   tk*  d*f«Dd*Bt  would  ¥•  «iti  tl«4 
t«  Ml  a*(,lii;«B««  mnd  •entributory  n«gllR'*no«. " 

¥•    D«t«    Mid    <WWnMlt    llf«B    All    Ol*    tt&«    •%j*Ctioi«tO     tht 

rulings  of  tha  ••art  ttp«n    tus  Inatruotioiis  would  «!Xtond   this 
•plnioB  bwyond  a  rcasonai/lo  labgth.      to  haTO   oxattlnsd  th^  Mid 
find  na  pro judleial   nrror  r«^airln^  a  raroroal. 

0>4»otlon   io  aa4«  to   tba  introduction  in   owloonea  of  oar- 
tain   dimftrMio  g^lTing  ika  figvirsa  Mid  diaonoiono  of  certain   orHtoo 
oa   tho  roajr  of   tno  truok.      Xliooo   vii^graao  aro  not   found   la   the 
atotraet.      In  ContraJL   111,   ^^nrias  Co.   t.   i3/'tordiog>   331  III.    377, 
It  waa  hsld   that  a  dooiu&aai  w<iieu  was  quostlooed  could  not  bo  dio* 
ouBOOd  by   tho  oourt  lor   tha  roaoon   that  it  was  not  Includod  in   tha 
abstract. 

Ths  dlagrMBS  wars  proporly  adKlttod.     A  iritasss  hs4  t#s-> 
tifitd  to   tho  moasuroHionts  of   tho   roar  of   tht   truek  and   tho  sratas 
•a   the  tail  gata,    and   thoos  diagrsas  siaply  pros<«t    thcsa  by  a 
Arawiag  whloh  wakld  aid  tho   jarj  in   .tadsratandiag  tho  phyaioal    oob- 
AltioRS.      Thoy  woro  not   poaod  photogra;vhs,   which  arc   eondeoDnod   in 
the   eases   cited  by   plaintiff.      Thoy  wart  correct  reprosortatioac 
in  aecordanos  with  the   figures  and  asaaaroaecta  giTon  by  the 
wlinass* 

Objection   is  made  to   tho  lostiaony  ai'  the  witness  Vost   on 
the  ground   that  ho  deaeribftd  tha  aaaditian  of  the  rear  md  of  tha 
truck  as  he   saw  it   seae  three  or  four  hours  ufter  tha  aocldeot. 
This  fskct.  whlls  IseeaniBi,   tha  woigut  of  his  testl:.'toay,  would  not 
Bake   it    inooapeteat.      There  is  no   «Ti4«nee  that  Wilson   stoppei  his 
truck  »t  any   tisM  between  the  place  of  the  aecident  and  i>antiac, 
where  feet  riewod  tha  rear  end  oi    tue  track*     Under  such  oireun- 
stancas  his  etidecoe  was   competent.      In  olaok  v.   H&rrip.    Zuo   111, 
•6,   OTidenoe  as  to   the   condition  of  an  eloTatar  and  maa'iinery 

about   three-quarters  of  an  hour  after  the  aecid««t  wao  held 
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a4alati%X»,    the  ooart   B^yixig   that   aTKcnoc   a«   to  tit*   ooodltioat 
after  the  tiue  oi'  the  accident  would  f»irly  tend  "to  prove   it* 
oonditlea  at   the  fartleulHr  aenent  ef  the  acoldftnt."     The  vrii(ht 
to  be  ^iYOB  it  waa  Tor   the   jury.      Oth»r  oacee   ohoving  that   cir- 
ouuataneea  after  an  event  are  eoupeteot   to   prove  condltieaa  at   tlu 
tine  oi'  tHe   event,   are  C,   A  »,  W.  By.    Uo.   v.   ^tUleon.   17.1   111. 
•♦^:    at.   L.    it,    k  i.  Us,    Co.    y,    rorsey.    189    111.    CSl;    Citv  of 

tatiy»iff  T,  Jyv^B,  ?«6  in.  614. 

upon  the  rrldejuoe   before   it.    the  jury  could   orofcrly 
return  no  ether  verdiot   Uxan  an  aoquittai  of  ttie  defendant  of  the 
eharse  of  aegligenee.     UB<ler  ouoh  oireuast;iceee  elight   errors  upea 
the  trial  will  not   require  a  reveraaX.      4e   see  no  reaeoe   to   dis- 
turb  the  jurl^ont.    and   it   ie   affi rated. 

AtrirnKD, 

O'Connnr,      ,.    J,,    'ixx^    r^tehett,    J.,    ooncjr. 
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MR.    JUanCl  M«9URSLT  ISSIIYSRBS  TO  OFXinoii  07  THK  COURT, 

S«fAn4Mit  app«alB   irom  a  ju<1t(iiar4t  of  ir690   in   h.  suit  brought 
en   tvo  Induatrlal  Inaurauo*  palielea.      Tha  trial  court  atruak  d<^- 
fandant'a  affidavit   of  naritt  and    ectarad  jac^cicant  aa  oa  default. 

Plaintiff  io   tha  niaaa  oi    th9  insured  anA  defandant  aa- 
■arta  that  as   tha  polleiaa  by  their  iersa  are  payabia   to   tha  axacu- 
tar  or  HdAinietrator  of  tht  iri9ur<«d  u  Jtm  hi*  4fath,    only  ouch  a 
repreaantativa  may  bring  suit, 

13ie  palioiaa  provide  that  upan  proof  of   the   fla&Ui  cf   the   in* 
•urad  tha  <!ef«ndlant  eo^bpany  vould  pay  the  iceuroLoe   '*to   the  exeou- 
tora  or  admin istra to ra  of  tha  iheuxad  unlaas  paymeit  be  nada  under 
th#'  next   »>uocacding  proTleion.**     Jt'olloYihg  thla  le  what  ie  kiiovr.  aa 
the  facility  of  paynt»rit   clauea,  vhlch  providea   that  ttia   eco^any  nay 
sake  paycient    to  any  relativa  by  blood  oi   tha  insuied,    ov   connection 
by  aarriafre,   or   to  any  peraon  appearing  to   the  aoiKpany  to  ba 
•(;uit&bly  entitled  thereto.     A  rldar  waa  attaolxed   to   the  policies, 
•iSMad  by  tha  ineured,   authorising  the   cc.puiy  to  pay  tha  asiouat  of 
inouranee  due  under  the  pelioy  to  Antonette  e^ovalcsyk,   niece;    this 
authorisation  was  not   to  Tary  or  alter  the   teras  iOid    conditions   con< 
tained  in  the  poliey* 

PlalTitiff   claiMs   that  under   thia  authorisation  defendant 
vas  obligated   to  pay   the   «Aount  due  under  the  policiea  to  her, 
Zha  effect  of  such  an  auvtiorlsation  waa  aonaidered  in 
MsDaniels  T.    f* ,    A  3.   Life   Ijae,    Co..    (the   saaia  defendant   as  aere) 
sat  111.   60S.      There  the  insured  authorised   the   oospany  to  pay  tha 


O^SfS 


«l«l»ttf- 


Md    »lf. 


«u  -T«au^t  «*  **i<tr  si  9ii(.t   j»rti."sff»Xi#k     •♦\00i:aiiP4rji^  jjaiSii>«»ai;'«   jxatt  -^if* 


.,>*»-x«l4^   ^^X*i:Safl  ijli:feiiijrj?# 


inauriuioe  in   tli*  nell«y  t«  hi*  ni«e«.     It  w««  held   thmt   this  vks  net 
an  anBlgraiMt  of  tht  l)«i«fltn  of  th«  polloy  to  nor  »B<i  wm»  not   oul*- 
fiol«nt.   to   orento  a  Hob  11.1  ty  on   tho  port  of   tho  inouror  to  pay  tho 
prococdo  of   t/ie  poliey  to  hor;    thot  It  was  laoroly  on  option  whioh 
tho  ini*ur»r  eouXd  ox«rolao  li'  it  eaw  fit   to  do  oo,    *%n:   that  only  tho 
yoroonal   ropr*eentotiTO  «ao   ^ntitlod  to    suo  en   tho   :>olicy. 

Tho  fuoto  in  tho   InstMnt  oaoo  aro  procisoly  liko  thoeo   In 
tho  Qa»<»  oil  tod  and  our  ooncluoioa  naxat  ho  oontrollod  hy  what  io 
oaid   In    tho  opinion  in   that   eaoo. 

Plaintiff  (lo<n»  not   appoair  in  thie   oourt  to  ouuport  hor 
^udgjoont. 

Ao  the   oaoo  wao  trlod  by  tho  oourt   tho  jud^wnt  «iXl  ho 
roY«Tood  without  reniandinf:. 


O'Connor,    P.    J.,    and  katohott,    J.,    ooneur. 


s 

Son  e3»  nltif   tBMit   tia^  b»v  tl      .99  .^.imiuBal 
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▼•.  ) 

WILLI  Ak  iffiYsauo,  ahwrirf ,        ) 

JOttti   DAHiiMLK    •t    Hi.,  )  /  '    ^  ^  ^1 

App<»llantt.  ) 


277  T.A.  620 


MR.    JUBTiCa  McSURSLY  BELIYBIXI)  THY  OPIKlOli  07  THB  COURT. 

This  it  an  ftp|)«*l   tr^m  »n  ord«r  oi'   the  County  court   •r.t«red 
la  ft  proo«fdlng  under  th«  Insolvent  Debtors  a«t,    eliap.    78,    Illincia 
Statut«a,   releaslne  Louis  Vlaktaaa,    the  p<>tltioner,   I'roa  arrest  and 
imprieonaent  and   from  a  gap  1  ay  »^   aatisfttsisfcdmt*      The  respondents 
maks  Tarlous  points,  but  es   there  la  no  ^111   ol'  exoeutlons  sr  eer- 
tlfleate  of   «'vldeuee  b^fsre  ua  we  caaxiot  consider  then.      The  order 
entered  by  the  County  court  Judgs  proTlded  for  a  bill  of  exoeptlons 
In   sixty  days,  but  aobe  was   signed  or  filed.      Taere  is  properly  in 
the   record  before  us  only  the  petition  and   the  court's   order. 

There  la  aoae  arguaent  as  to  whcUtor  the  new  CiTll  Ji^hotiee 
Aot  of  1933  goTems  this  appeal   or  whether   the  Insolvent  Debtors 
set   should  control.      It  is  not  neeeaaary  to   deeide   this  question   for 
eaoh  of  thftse  acts  requires  a  certificate  of   the   trial   judge  as  to 
the  matters  preeented  before  hlsi. 

There  is  Ineluded  In    the   record  before  tis  the  deolaration, 

pleas,   Inetruetiona,   and  the  judi^atMit  order  of  the  Superior  court. 

It  la  SAld   these  were  offered   as   ei^ibita   in   the  hearing  in   the 

County   court,   bat   auch  exhibits  arf>  not  properly  a  part  of  the  record 
unless  lneon3orated   in   the  bill   of  ezc«rptlona  or  record  of  the  pro- 
ceedings  certiried   to  b:/    the  jud^e.      As  we  have   said,    this  leaTOS  In 
ths  record  proper  only  the  petition   ^uid    Ux<?   court's  order  of  dis- 
charge.     We  therefore  cannot   aay   that,  the  order  of  the   County  eourt 
discharging    the  petiiioner  «aa   erroneous,    and   it   la  affirmed.     Afi* 
CarthT  ▼.   the  i>eof>le.   1S3  Hi.   App.    321. 

OR22BR   AfVlRMKP. 

O'Connor,  P.    J*,   and  hatehett,    J.,    concur. 
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UXOR  OOVRT 
OTTY, 


MM.    JtlSTXOX  MATOIUtfT  WLXVMim  TIB  OPIVZOfi  0?  TIB  OOUMT. 

in  Juritt,   If 32,   4*f«iid«&t  «»•  ocnduotlaf  ei^   the  Isk*  front 
&■  Uhlaaco   mi  •at«rpri««  \,u   Xum  iifttur*  of  an  •xpoaltloa  vr  f^rld'a 
fair  uRd«r  tn«  &•&.•  of  ii  G«atury  of  X*rocr«sa,   Ine.     Th*  land  ••- 
Mipi*4  •xt«Bd«4  fr«Bi  12tli   u  39tk  nir**!.     only     art  af  iha  %ulld- 
1rx«  an  th«  grooiida  had  ba«n  soatpl«>tad,     Tha  •xpoBltion  «aa  not 
fttllx  ttxidar  vay,  but   dafturidant  h&d   araatad  gatea  af  Mttranaa  at 
•attTaniaBt  plaaas  ^)BLmv  an  aJnlaaioa  t%%  ««a  oliargad  ta  t^a  ganaral 
yublle. 

Plaintiff,  a  at«d«i%  at  Aarthvattam  Univaraity,  «»a  91 
yaara  of  a«a.     Ha  i^pllad  ta  daf todaiat  for  aarJt  and  on  Juna  II th 
waa  aatplayad  by  it  and  aaaignad  ta  dutlaa  aa  a  tiakat   taxvr  or 
fanrd  at  ona  of  Uia  c>»taa, 

A1>out  four  aaniha  friar  to   this  tiaa  dafwdioit  purei^iuetrd 
fraai  Ika  Laka  ^ria  GhanienI  Ca.   a  niui1»ar  %t  inatntnantt  daacribad 
ns  gaa  «•>»••  ana  af  iriftiah  ia  attaaUad  ta  tha  raaord.     Tha  inatrumant 
la  abamt  tan   inahaa  lan«,  vitb  a  diniaatar  rhli^  rariea  fraai  abaut  an 
in^  at  ona   end   to  ani  inah  and  a  hadf  at  tba  ather,     un  the  taiallar 
•nd  la  a  knab,    to  whiah  ia  attaaha«  OMalX  laathar  thonga.     Tba  in- 
•trunant  ia  af  a  raddiah  brown  natiagany  aalor  mid  nada  af  a  aoni^ai- 
iion  whida  fiivoa  it  tha  aopaaranaa  of  wood.     It  anaah  raaanblaa  n 
polia«nian*a  billy.      Ln  ona   aida  cf  it    ia  a  tri<£iiar  in  appaaran aa 
^uita  aiBtllar  to   tho  loTar  uaumlly  found  an  fountain  pana  by  wDiA 
tha  pon  ia  filled,     Vithln   th*  body  of   tha   inatrunaait  ia  a  raeentaUa 
w?ii»h  vhan  tha  inatrunoat  ia   in  uaa  ia  filled  with  a  oheniaal   knavn 
no  tear  gaa.     By  tha  naTomact  of  tha  trigger  tha  gaa  aan  ba  diaeharg« 
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.-«s»Ji«jj  -ftit.)    i9   9eu)   tat  btMU^ 

A  a»Xrfff.»««'x  ;i0J<t»>  5 9 via  istol-^w  E«l# 

>iX«ft^t(«»«'l  «  •)  \iKUi  »Ai  *lo  Iff'-   '»^*   alfitVf     .>■>    lit   *1  «»<?  •/<♦ 
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At   »  4iatan««  of  A^*«t   7i  f««t,      ViAV«4  «•  a  »h«I«   tlui  lnatruat«ni 
to*«  ••tJftia«  »^oai  It  frcA  «lil«ki  •«•  not  faiblliax  vlth  it  «o«ld   vup- 
f«««   It  w*»  a  flrtftm,      Oa   th«   a^ntr^ry,    *a«h  as  iasp»etl»ii  would 
t«n4  to  produo*  tiio  ImprooaioB   that   It  vao  a  coa^icatloa  ^llly   and 
riaoh  ll^t.      Thar*  la  aotulng  an   It  vhlah  vpaXd  Indicatt  aay  dan^or- 
•ua  thoulaal  wititlB,  pr   that   tha   Inatnuaaat   la  in  any  othpr  way 
iangwrpua, 

Oafandaat  ppaapaatd  i>Jiid  uatd  a  as  all  Cha-rrolot   trupk,    tho 
body  of  ^Thleh  waa   elevad;   in   the  back  9>rt   af  it  wart  chaalaal   tanka 
•ontalaiac  a  liquid  uatd  In   pxtinguianlag  firap.      .liara  «aap  glaaa 
d-)ora  oa   aaoh  aidt  of  tho   eab  of  tho  tftiok,   m>A  th«  trupk  wap  uaad 
t*  p&trol   tho  #air  srooada  thrau^oat  th«  aight.      Onp  of  thoaa  gap 
gaaa  waa  alappd  ia  a  brapkat  juat  abpTO   tho  aiddlo  of  thp  vlada^iold 
of  tho  truek. 

XI  waa  the  auaioa  oaph  mprnlng  tp  uao   thla  truoii  for   thp 
pur^oBp  pf  oarrying  oaployp«>B  whp   worked  aa  gUAxda  pr  tiokPt   tak era 
ftom-  thp  head  offiao  in  tho  Adainlatratioa  builiiag,  whort  tha  «a» 
ployoop  wore  to   report   to   tfetP  Yaripua  «at*a  whore  their  aerviepp 
were  to  he  perforaod.      The  drlTera  in  ohargo  pf  tho  truok  (thia  duty 
having  bean  porforaad  by  then  aa  laatruptod)  would  the*  pat  tha  trupk 
away,  flrat  reraoTiag  tho  gaa  (^ua  frois   ita  bracket,    thaa  UBlOi»diiig 
•Ad  plQolBfi  it  in  tho  dr<%wpr  of  a  daak  in  the  olfiae  pf  tho  ii4- 
a  in  let  rati  en  building, 

I>afeadaat  had  Jcnowl»dg*  of   the  daogaroua  coarii^ter  of  thla 
derlee.      Aa  ngant  of  thp  maBttfapturer  teatlfied  that  it  waa  dant^eroua 
to  put  tho  inatrunont  in   the  haada  of  pereona  apt  familiar  with  it 
and   that  it  waa  neoeaaary  to   icstruot   thoae  ualag  it  aa  to   tho   danger* 
atten-laat  upon   euah  uae.      Printod  Inatructiona   to    thia  off  eat  wore 
pent   to   4«fc«dant  wbra   the  gaa  guaa  wore   aold  to  it  by  tho  luanaf '^a- 
turer.      ihe  agent  further  teatifled   that  dafeadaat  waa  cautioned 
that   the  aaer  of  one  pf  theaa  guna  ahpuld  be  aa  earofal  ia  uaiag  it 


ham  xi£id  aolSi^itiii»99  n  «.««  ii  i&iH  «ioi««e^«r>»s  *M  ••i/^«t^r  9jr  bast 
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«•  h0  wowld  !)•  vitb  «ny  ffun  vr  rir«i4n;    that  It   anould  nrr«r  ^« 
Al»«bar£«4  la  »  ptraon's  fH««  n»r  left  vh*r«  •arvl'SB*  ar  irr««pontl- 
bl«  p«opl«  »i^i  ff#t  btld  vf  it. 

After  th«t«  cat  guns  war*  r»oeiT«4  by  d«f«ndant,   all   af   tna 
giiarda  and  touildiAK  «iiperlnt«n4«Rta  than   avplojaA  by  dafa&dant  wara 
aall«d  tas«th«r  and   inatruatad  aa  ta   tha  iiaa  al'  Uiaaa   Instrumacta. 
Plaintli'f  nad  a«t  at  tnat   tiaa  ¥••&  aaplaytd  thar*.     Ua  did  nat 
raa«iT«  aa^  inttruetion,   mnA  aftar  hla  aaplayKent  lia  vaa  cavar 
Inatruatad  aa  ta  ii*w  ta  uaa  tha  gaa  guu  nar  wamad  of  tha  dangara 
Inoidant   to   Ita  uaa* 

On  tha  aaralBft  of  J«»«  IS,  1992,   4«f«n.laBt*a  patrol   truak 
wae   1b   otLXTif  af  two  onployooo  naaad  Qlostor  and  Xvatar.     HaTlng 
patrol9d  the  groiuida  throug^Kout  tha  night  thay  droTa   tha  truak  to   tha 
Adainlatratioa  building  in   tha  early  naming  for  tha  uaual  purpoaa. 
Oa   th«  day  ^tttorm  plaintiff  had  baaa  diraotad   to  report  for  work  at 
6:. 10  a.   a.   on   the  next  day,    and  ha  arrived  at  the  'hdniniatratian 
Ytuildlng  a  llttia  b^l'ore   that   tlae.      Tha  eaj^ty  truak  waa  than  ataad- 
Ing  in  front  of  the  balldlag.     Plaintiff  want   to  a  dreaaing  room 
uaed  by  the  i;uard8  and  aana  out  of  the  building;  ifith  Another  guard 
■•■•4  Lewia.      On   the  proTiou*  day  plaintiff  had  b*«i   taken  ta  hla 
poet  of  duty  by  thla  aaae   truak.     Ha  knew  It  waa  uaad  a*  a  fira 
patrol,     lie  walked  over  to   It,   apened   the  left  hand  door  and  alld 
behind  the  atcerlag  wkeel   into  the  alddie  af  the  aeat.     Levla  otood 
•utaide  vith  one  foot  on   tbe  left  ruatiiag  beard. 

riaiatlff  notleed  the  ga*  gun   la   the  bracket   aad  aaTod,   aa 
he   eaya,  by  eurioeity,   reaahed  up  aad  took  It  dotn,   aakiag  Levla 
what  hr   auppaeed  it  vaa,     Lawla   aald  It  sight  be  a  aonblnatian  billy 
and   time  oloak,   but  plaintiff  aaya  that  ha  niaealf  auopeead  It  vae 
a  flaah  light,      tia  leok«d  down  the  niKale  and  uotieed  a  blaek  Oiiny 
aubatanee  in   the  barrel:   h«   tamed  the  gaa  ^,un  erer  in  hla  haida, 
aad  as  tia^e  naasle  •urn*  in  direat  line  with  hla  faoe  it  waa  dleohargai. 
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r*l«iatlff  •a/ft  h«  <)iA  not  piQl   tb«   trii;^«r,   ¥ut  tbt  rfUviM 
ln41o«t««  •!%&»  »  stiff  imlX  sr  a  Tviy  feretful  blow  at  th«  «a« 
was  the  •mXy  «a7  ^y  vhl«li  a  dieaiiarc*  of  it   oould  havo  %*«a  broasht 
about.      Tho  probablllvy  to  that   oonoaiouoly  or  unMnoelouoXy 
plaintiff  9iilie4l   tho  foroo  whion  oaufecd  the   dlaohargo,      'Iho  ooAno* 
(luencoo  woro  doplorablo.     Oato  oa  tho  lip,   over  tho  ojro  ond  throuch 
th^  neoo  iroro  voan^o  that  lioaloA,   but  (ilo   «jr»o  tvoro  ruinod.      ^ao 
•jrob^ll  had  to  bo  rovoTod  ani  a  iclaoo  on«  oubotitutod;   tho  othtr 
•ya  «ao  iajuro^   to   ou^  en  «xt«Bt  that  plaint!  H'  can  roooip:i«o 
fororns  only  with   diffleulty,    and  h^  io  able   to  read  oiUy  laxfio 
bloe);  orlBt  of  th(!>  olfto  of  about   two  inohoo  hleh. 

]>«f«v)<f«nt  is  a  eoi-pomtion  «hc>oo  buoinoos  it  io  atlpulatod 
la  ffueh  IO  to  hrlng  it  within  tho  proTlsioKs  of  tho  fforJn>«fi*o 
OMipaaoation  aot,   And  tho  partioa  woro  oporatlng  undor  that  aot 
the  rfojr  tho  aoci<}ftnt  oeoarrod, 

Flaintiff  fllod  a  doolaration   in   four  oounto,   too  of  whiah 
tfiargoi  that  defendant  waa  cailty  of  won  toe   and  vilXul  aei^igonoo. 
fho  othoy  eoonto  chargod  tiaplo  ne^lii^onoo  by  tho  fitiluro  of  do* 
fondant  to  inetruet  or  wata  and  by  leaTlng   tho  dangoroao  in*  trumont 
In   an  npoood  and  unprotooted   pi  too.      In   aoae  ol    tho   oounta  thoro 
waa  an   allogatlon  of  tho  failure   to  proTido  a  oafo  plaoo  for  pi^ia- 
tiff  to  work,    Ino'tnAletont,  wo  thiBlt«  with   tho  ateiwonta   that  tho 
injurloo  plaintiff  roooiwod  did  not   arioo  out  of  and   in   tho  craroo 
of  his  <nployi»«it,       fetotiono  of  dofondant  at   tixo  olooo  of  ail   tho 
owidnnoo  to   oxelttdo  oounto  v^hio/t   ohurtcod  ^ij.fulnooo  and  vanteanoos 
w«ro  daniod,   ao  wao  a  goneral  notion  to  iaatruot   the  jury   uo  rind 
dof«ni(1(iiit  not   guilty.      Tho  jury  at    tho  reqaeot  of  pliiintiff  woo  in- 
street 4NS  on  tho  theory  that   there  wna  eTidohoo  frou.  i^hich  it  sight 
infer  wilful  and  wanton  nogli^onoe.      Tho  oauaa  wao  submitted  to 

tho  jury  wh&A  rotvarned  a  rordiet  xer  T>laintiff  in  tho  aim  of 
179,000,  uT>on  waioh  the  oourt,   oworrulias  aetiona  for  a  nav  trial 


Sti^b^t^  a»*<f  9V»ii  h£iie»   ii    to  •:^-i«i.i^9itl^  #  A^itiv  ^4  ^nw  x-i^no  9Ai  9jnr 
4»9i>ao9  »41'      4i»tfrt0xi8^&   «Jli   l!«.i«#t  4i«ti4y  •v's^l   ik^  biylXigci*  !llli«iAX4| 

,.-C^*i  «?■  *K.I:i»   iSkjKI  Iff  iKlin  ieoX^f 

«l).9tr:i<J90»  >3»&J:»ft«  i^£ft7    t<»  4iU 
•»^  t«  .ittAiilik'^  »jui  xu  99Si»^il^^m  9xti^lfi  JN»||'S£<t9  «tmi<»9  Ye.lJd  •ifS 

^STtf-.d  ft^i^   g4   )»4W«  ^:lO  ^««  *»jtitp  J-6<i  t<IB  ft«YX«d«i  *ilt#«J:aX<|  tfftxatmt 


It    it   •rgn«4  f%T  r«T«r«aI    thnt   th*  T«rdiot   !•  n^alnat   th« 
mtmXf99t  ^t'lifht  <»f  the  rvid«Be«t   th*t   th«  Amog**  ar«  •xe*«slT«{ 
tkat  tli«  court   »rrm^  it>   tta*  plviAg  an4  refusing  of  lAttruotioai; 
that  lotorrogntari**  rMtt«»t«d  by  dttfi«4«Eit  v«r«  ivprcpcrL/  r«- 
faa«€:    that   th«  aXXagatiaaa  •!'  tha  Aaaiaratlon     ara   Inaufriclant 
to   supnert  tha  Tardiat;    that   tha  allagad  naglii^enoa  of  rlafwdant 
was  nat  tha  praxlnata  aauaa  ai*  plaibtlff'a  irxjury.   «uid  that  plaio* 
tiff  vaa  guilty  af  aaatributor/  aa^lit'eBea, 

tt  if*  ffaid  in  tha  I'irat  pluaa   that   thar*   ia  no  aTldanaa 
in   th«  racord  fro*  «hi«di  tha  Jurj  aould  raaoaaably  find  dafaodant 
liabla  ttne1«r  thaaa  aoiaata  vhidSL  ullegad  that   tha  nogli^one*  of 
daf«Dd«nt  wAa  wllfal  and  vaiitoa.     ab  axaKlaatioc  af   the   erldrrca 
parauadaa  uo   that  thia  oantatitlon  auat  ba   ouataiuad. 

Plaintiff  hiMi  elt^d  nunarwuB  oaana  taudlaif  ta   auataln  tha 
thoary  upon  which  ha  9uaa,   but   it  doea  not  appaar  that  tha  quattiaa 
of  vhathar  tha  auppaaad  aaKliganaa  waa  wilful  or  van  ton  '^as   cunaid* 
orad  or  InTolvad  la  any  oaa  of  th«a, 

Coarta  of  thla  Qtata  haTO  hold  that  oouato  «hloh  eharga 
wilfol   and  »ar.taB  eaaduet  ara  diffaroBi   in   thair  natura  from  eounto 
whloh  eharsa  only  InadTortanoa  or  gaaarai.  BagliKaAoa,      1a  tha  aaaa 
•^  Jiooito  ▼.  O'Dannall.   860  111,   A»p,    544,   thia  ooart  ^lold,   citing 
«uttiarltioa,    that  it  vaa  mrrmT  ta  iaotruot  tha  jury  upas  tha  thaary 
that  tho  avldanaa  tandad   to   ouotain  a  «aarga  of  wilfiiiaaaa  Mid  was* 
tonnaaa  irttan    thara  vaa  bo   oTidonca  in  tha   aaaa  on  vhiah  ta  baaa 
auob   an   iaatraatioa.      In  Frlaa  t,   aailay>   26B  ill.   App.   38«,  va 
h«l(*   that  vhora  th«>ra  ^mrm  oaT^ral   aooBta,    Beo»a  of  ahioh  ahargod 
ordinary  nagligaAaa  acd  aihara  wilful  aad  vwtan  aagligoBoa,   tha 
ganaral  Tardiet   ia  favar  of  olaiatiff  voald  bo  ouotaiaad,   althavgh 
th«r«  waa  ao   OTid^ne*  to   •«r>t>«rt   tha  wilful   and  wnntaa  aounta,    but 
that  it  waa  orrer  to  aubalt  a  >paaial   iatarragataay  aa  to  whathar 


i¥   ^iMJ^il-4  |)*t»    ^a    &SI>Jff#*y'&5    #»ltX«?ii!j^Trr^*al    J^^Jti 


WU&  <»4.uisi?t«t:«f  •iii'  ^•a  tt«v 


j^«iiSO  »S(M<*  %«l'ii.i;  »X<rf«lX 


vjsiJr   £)i»A  #T«jRf   «M->«4^   *JU4    Id   «3rij!j«0 

li   ^fiwufi-lllfc  »x».    :f4>4i3fta«»  «d#  ?(Rw  fcjba   tjif'tUm 


tht  a«glls»Ac«  of  d«r«jadaat  w/iS  wilful   aad  vactoii  irltu«ut  ml—  glr» 
lac  Mi  lHttra<ti*a  vhioh  •xi»l«lJi«d  th«  diffcr«aM  b«t«««n  ftt^^eral 
B«flig<«««  Aiid  ■•gllg«a««  lflU^«u  !•     wilful  aad  vantoc,   Aa   the 
iliifr«a«  court  ^oiattd  cut  In  Walldrtn  t.  ^..rug.    291  111,   472,   it  it 
difficult   to   a«our<it»ly  d«fia«   t«i«  dlttlxtctioa  Ibttwea  general  n«g- 
ligtta««  and  aagligan**  wliieh  aay  )»•  proparlj  daaig^ated   aa  vilfal 
aad  wanton;   but   ih«  oaaaa  •••«  to   agree  tbat  wilful  or  wanton  neg- 
llgMiee  ttuet  be  cegl ideate  ao  groaa  ifi  ita  nature  aa  te   asiount   to 
reekleaaceaa.     «e  held  that  tUe  fueta  aa  heretofore  atat«4  fall  te 
diaeleee  condaet  eo   the  part  of  defendaat  nhiei^  aa>  be  ao   deai£i.ate4, 
W«  ttierefore  eoaeludt  that  the  aetata  vhieii  eharged  that  the  aegll* 
geaat  of  ielendaat  waa  i>ilful  and  waatoa  ahould  hare  beaa  exoluded 
fraa  the  jury,   and  that  It  waa   error  I'cr   uio  tri^l   ;;ourt   to   deny 
tlie  iRotiona  ef  darendaai  to  exalude  thea. 

Dafendaut,  aowever,   fuxtuer  oontcnda  that  taere  waa  aa   ewi- 
Aaaae  froa  Khiaii  it  coul,'*  be  found  guilt/  under   the  oounta  vhioh 
barged  gen«ral  negli^eaee,      ili«   tuoery  of  defendant  apu^are   te  be 
that  plaintiff  waa  a  treepaaaer  at   the   tine  ho  reoeited  hia  injury, 
aad  that   it  ewa«4  hia  aa  duty  exeapt  t>^at  it  woulvi  not  «ilfully  or 
wantonly   Injure  hia«     Defendant   furli;er  ooxitenda    that  when  plain- 
tiff took  ^oim   the  gaa  gun  fro«   the  bracket  in  «hioh  II  waa  plaeedt 
hie  aat  in   tnat   regard  waa  a  troapaaa   and  for   that  r^aaon   aloe  he 
■uat  be  heia    te  be  a  treapaaaer,   and   that  the  rule  applicable  te 
treewaaaere   aopliea.      lo   thia  point  deftiidant  oitee  a  nuaber  af 
•aaoa.   ouoh  aa  ^ailoaga   litle  4  ^ruat  Co.   t.   Corf.    ".13  ill.    ftS; 
fredericha  ir.   *,   *._M,  ity.    uo. .   96  i^eb.    27;   a^tlfcroek  t.   Aldrie^.   167 
haea.   »7at  haagaa  ▼.   Attertoa.  ^.  A,   l  Kaeh.    239;  hAg^ea  v.  kaaiie. 
8  aorl.    &  C.    744.      Ihia   eonteution,   we  thiaa,   dioregarde  the  tneory 
a»eB  vhiah  plciatiff 'a  suit  la  baaed,   that  ie,   that  the  gaa  gun 
wao  an  instruaeat  inhorrntly  dangerous  and  deoeptlTo  in  appearanea; 
that  defandaat  adapted  and  aaAa  uae  of  it  aiid  waa  therefore  bouad 


alii   a^    »iXo:::iav  has   iKtli^  ±i<#  'i9eT9$iis«fi  ^IM   •9il«^^KfSMi 


.   sifc   t'^TiacaT.   ;^  :*.-;!  •■.  ?r^>fr:n'-i:^  jp   raw   i'XttalMlq  .fjsitfi 
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'ijii'j  94*   «w<l^   &do*  TXki 


,;ii:U£i-t.JLJai»aii*'c  f^'^J^  — 


,;A    ^V   o«; 


■i     ♦rr.'i        a«»Kri 


btiv^cf   •10l»X'ii*    •«»    fctt*    *i    to   *•«   aJSAia   bt»«    »»»i 


to  us«  a  i«grt«  of  car*  ooauB«nturat«  with  th.%  (fanytr  and   that   sttA 
ear«*  rf^quirad   Ivfandant,   unlar  the  «lr«aiB«t»not«,    to  warn  plaintiff 
of  tha  dafigaraas   character  of  Xh.t>  gx»  gun  or  to   la   truet  him  ^tk 
rafcrtaaa  tnerato  or  to   plaice  It  whf<rt  It  w^e  nat   aaallx  aaeaaa- 
iblt.  Plaintiff  aaj*   tnat  tha  aaaa  yreacnti  the   fla^la  loan* 

af  whathar  a  pareon  la  ^uatil'iatf  in  leaTlati  im  inetroient   so 
daofaroua  in   eharriotar  aa  thla  ob«  atiAra  wn  Innooant  peraon  Bif;ht 
\%  injur «4  hy  it,    and  he   citea  nuaaro«»  eaaaa  illustratlTa  of   thla 
theory,   auoh  at  Co»'rontrtalth  ^gctric  Co.  ▼,  l>ftlTilla.  r?10  111.70. 

Tha   eaace  or.   rrhich  defrnlant   rcliee  r/vra  trcu(;>t   en   a  <1if- 
farant   theory,      'a  ehall  not  reriev  th«B  at  l««igth,  "bxxt  point  out 
that  kaPrtaa  v.   Attarton.   ao  far  at  tlie  daaleion  traa  baaad  on  tha 
thaery  tuat   plolutiff  vaa  a  trrtpaeeer,  wat  aaverely  oritieizad  in 
tha  Inter  «aa«  of  Clark  -?.   ChaatTp*;ra.   3  *i,  B,   527,   and  that   tha   taa- 
d«xiay  of  tha  Istar  dtoitlons  it  to  r«coguizt  reatonaM*  axoeptioaa 
to  the  tj,eoeral   rule  that  limite   the   rin^ht  of  a  plaintiff  treapaeeav 
%o  racaYary  only  lor  irllful   und  wanton  injury.     Hynea     y,   H.  Y.   C. 
^t  ^,    ^9,r,    231  U,   Tf.    829:  Aourton  t.    Poltar.    2  K.   £.    183. 

aowavar,  we  ara  of  the  opinion   that  plaintiff  did  not  be* 
tone  a  taahnioal   treaoasser  by  taking   t^it  gaa  gun   into  hie  own 
handa.     He  aaa  in   tha  truck  by  icvit&tion   and  <iireotien  of  defendant. 
Ma  vaa  Making  uaa  of  a  maana  of  triinftportatioa  proYidtd  by  it.      !>«* 
fandant  Toluntiitrily  asauAad   the   taak  of  eonvaying  plaintiff  ta   tha 
place  of  hie  amployiftant  afid  therefore  w&t  oblisutetf-' ta  uaa  raaeon- 
abla  aare   to   tha   end  that  ha  kI^w  be   wafcly  a  an  i  ad   to  thut  plr^ae. 
lliat  wae  tha  Miuioiiui  *luty  and  abligation   tha  law  inpaead  upon  da* 
fandant  under    the   airoumstaccat.     kjlautkie  y.    r<?rKtinia  h.   a.   j^e^eo.  . 
CM    111.    547;   Roberta  T.    C.    C.    C.    &  3t.   i.    Ry.    Co..    37«    111,    493. 
Iha  caeaa  upon  whloh  daieudant   rellaa,    auou  aa  utl^aan  v.  :,eenp.rd. 
143  111.   132.    ttBd  Dartoh  ▼.   Brown.   332   ill,    MS,    are  not  MppUaabla. 

%e  think  tha  jury  ttlnht  reaaonably  find   that  plaintiff  waa  nai 


'J9it».mi4ii»  »*M>  to  ♦»Ttift»&  n  tutu  tii 


•  trtt»o««ir«r  and  that  tf«ffln«1wt  -»%•  BAgligsnt.     Th^r*  waa  cot^la4( 
ab«ttt   th«  iji«tru««Bt  wUl«h  would  In  any  way  in^ieata   that  it  cob- 
talaM  any  •znlosira  or  any    subatanaa  la   any  way  Inh^raatly  Aabgar- 
<ttt».     Om  tha  eentrary,   tha  eonatruotlaa  of  tha   laatrtuiaBt   aosof^alad 
itaUk  aadoubta^ly  wna  IntandM  to   oonaaal)    tha  fu«ta  in   that  racard. 
tha  aartrletfra  v-hioh   oentaln«<tA  fulmlnata  af  aaroury  ea#  aA4  paartMf 
«aa  hiddan  within  tha  inatruMaat.      Tha  hawaar  ar  trigsav,   aa  it 
waa  aallail,  would  nat    Iniioata  to   any  ana  wha  had  not  hmmu  warnad 
ar  inatruatad  an  iaatruaant   any  aara  dattg»rou«   tuari   a  foantaln  pan. 
Za  ahart*   tha  aaaatruatiaa  oT  tha   instruaent  waa  tharoaghXy  daaay- 
tiw*.     Viawad  aolaly  rraa  the  axtarlar  it   aaa«ad  to  ha  a  aoiiaa»aa*a 
•lah,     t«  ana  laahing  down  tato   tha  ayli&dar   it  JumA  tha  affoaaTanea 
af  a  riaahliisht.      Thla  claaai^tlTa  and  daa^iaraaa  iuvtrtuaant  waa  pl&aad 
within   aaay  aaoaaa  of  plaintiff  withoat  waraiac  ar  inatmatian  aa  ta 
ita  dangaroaa  aharaatar.      this  waa  no  dauht   iaadTartanaa,   but  iaad« 
Tartunaa  v'hioh  a  jury  oauld  reaaon ^bly  fia<i   to  ha  nagliganaa  ainaa 
tha  Injury  to   plaintiff  o-uld  hawa  baan  foraaaan  aa  orebabla. 

!>af aa^tant  furthar  oantanda  that  •f^n  if  it  waa  nagllgant, 
tha  naflltvMiea  was  not   tha  prosiaata  aayuaa  af  tha  injury   plaintiff 
attat«lnaii.      It  ia  urg^d  that  tha  aat  af  plaintiff  in  pioking  uf  tha 
ffaa  gua  broke  tha   eauaal  aannaatiaa  batwaan  tha  allagad  naglitiaaa* 
of  dafaB-l-uit,   rmA  that  it  ia  tharafara  iapoaaibla  to  hold  that   tha 
naglaot  of  4afand«nt  to  iprataot,    iaatruat   and  warn  was   tha  proxi- 
nata  eauee  of  tha  iajuriaa  ylaintii'f  auataiaad.     That  oaataatioB 
diaragarda  tha  aaaantial   aharaator  of  tha  nagliganaa  allagad   of 
whiah  wa  hara  alraady  aaan   thara  waa  awldanoa  tanking  to  proTt. 
Tha  failura  of  dafandaat  ta  j^ataat.  warn  o<  inatnict  waa  not  a 
'«B«ta  aauaa  of   the  Aiaahargo  of   tha  gaa  ^un.      It  waa  nat  a  aayaxata 
and  aft'ioLant  intarveiiiag  aauaa  aX  all,     urn  tha  cantrary,  it  waa  a 
oantinulng  neglicfaaaa  whioh  bagan  with  tha  failura  ta  inatraat. 
warn  or  prataat   nnd  eoatinuad  up  to   tti'^  tlaa  af  tha  aaaideat. 


A/to  3i«^  fli   tlElirai^Xf'  ttt  IM  f i<^  ^4N^^^  &^^g»^ 

n0istif!'ta4Sfv  -iMtit     »^»a4»4r»|u^  '4;li||w«Xt  a^<l34fta^  »«?  -  ^  a  »*^« 

.^atnrr^nl  •;»  tivtuiii^  t  aiU  dtli^  ctw^»'^(  jjutjuiw  4»9fu»^iJ[j)|Mi  3iatMai.4if«« 


li  w«t  •  9Art   iti«r«rort  of  that   trantattton  w)4   •onstitut«4  »t 

l««tt  0B«  of  th«   •ffiel«iit   ••i»tt  9f  It,      Ta  I.   C.   R.   ^.    Qo.   ▼. 

•H»r.   tt$  111.   MO,   o«r  ahiprtntt  vourt   aaH: 

*Th«  rtil*  «•   t«  "vhat   eonstltutta  pr-3^LnHt«  OAUtt  vaa  Qon- 
•i4ared   ixi   ina   o«4a«  •!'  Atoniaoa.   iaaaJL^  eoid   wtu^t^  J^a  &AiljrftaA  lo.. 
▼  b   itiafqrij.   12  Kwi.    SSI,    an  1   It  wat   «ald;       waiy  nuciD<»r  of  o&u9«t 
•A4   al'l'veta  Majr  IntarraA*  batvaaxi   tiia  first  vroniiful   cuuaa  aa4 
final  Injurloua   oon«>.aqu«noa,    ini    if   thay   u*<*    euoh  aa  aii^t   «ita 
ra*ao&«bl«  dili|i«aa«  k&Ta  baan  foraaaan,    tua  l«at  reault,   %a  wall 
aa   th(»   I'irat    mi   «ymry  Intansadlata  raaalt,    lu   to  b«   oonsldaraA* 
iat  law,   HK   tita  proAiihM.ta  raault  of   iixm  lirat  wroo^  oM^ae,*" 

'£•  ika  Sana  off  oat  i^ra  Ma»0kia  ww»atflld»t<jd  uaa  4  »laa,   cq.   v, 
JsUO^i^lLyA.   183  i*«4.    5ft2;  Millar  t.    Union  A-aa.   H.   ti.    uo..    78  Lav 
B4.   147. 

A^»ia,   4aJ'vi'CiiMat   eontatida   tiaat  plaintilf  la  pra«luda4  fraa 
raeoTarins  hf  raaaon  of  aoxitributerjr  aagli^aaoa  mm  a  m«ttar  of 
!■»•     Wo  aro  imt  unawaro  thai   tlia  law  la   tkia  ututa  ra^uiroa  af- 
firaati-va  yroof  of  daa  oaro  la  ordor  taat  plaiatiff  may  racoTar 
in  aa  aatioa  of  tlxla  ehuraotar,  but  wAotbor  mm  ragard  tha  orlnelplo 
nyoa  vkloh  tho  rulo  ao   to   coatriluterjr  aoftligaaoa  la  biaad  aa 
proxlAity  of  local   oauaatloa,   abaanoo  of  tha  right  of  Indaranlty 
tr  ooatrlbutloa  botwaoa  Joint  tort  foaaoro,  or  Toluatary  aaaunption 
ff  risk  (tao  fiohlan'a  atudlaa  la  taa  hmm  of  Xort,   ahap.  9,  p.   001) 
vo  thiak  it  Buat  ko  hald  undar   tha  titMtm  vhiah  har«  appaar  that  tho 
^iioatioa  of  whotnar  plaintiff  oxaroiao4  that  dagraa  af  vara  whlek 
oatitlo4  hia  to  a  Tordiat,  waa  far  tlMl  jiary.     Tha  quaatien  of 
fToxisata   aaua«  vo  hara  alraady  diaouaa«4.      Tho  natura  of  tho  nag- 
ligonoo  allatfod  praoludoo   tha  Idaa  that   tho  partiaa  voro  in  an/ 
•ansa  Joint   tortfoaaora.        ^m  hava  alraady  aalla4  attantloa  to  tho 
fa«t  that  jtha   iaatrumantality  waa   ao  daaaptlra  ia   %':>pearacee  (la 
tha  abaano*  of  warniag  or  Inatructloa)   as  ta  praolada  tha  idaa 

titai  olaiatiff  Toluatarlly  aoaunod   tha  rlak.     Ht  oould  net  toIub- 
tarily  aaau»a  a  daagar  of  whieh  ha  had  no  know^ladgo.     Thoaa  ean- 
•i^arationa  apply,  va  thiak,  aot  only  to   tha  piakiag  an  of  tha 


/«©U«m;e«jj  1T*^^«»i#f,  !»,««»«««♦  ..  Ais^t  *w»y.-j'^d  a»i^«ftfitia««>  «« 
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(••  f«a  but  •!••   to   tta*  Bojaipulatieo  9f  th*  trlf.gcr,   or  whleli 
qu«*ti9B  thtr(»  la  ft  ••Afliot  In  th«  vrliiffn**,      Thnr^for*.   tht 
q«««tl«n  ttT  vh«th«r  t»l*intlff  *•  «ll»xM  nvgllgHntv  ▼«•  th*  ^trexl- 
■»%•  OMiiia  el'  hi*  lajuri**  an^   th*  c^uvttlan  of  vfctthvr  plaintiff 
vas  rullty  of  eoatributory  ■ofllf:<me«,   •houl'1  haro  botB   mbslttv^ 
by  tho  oourt  to  tho   lury  uB'ior  proper  Itiftruetlons  «s   tc   iho  low. 

V«foniont  oloo  orguoo  thot  plolntiff  osnnot  roeoror  'botsut* 
h«  to  barroi  fros  maintaining  hit  action  uniior   s^^otlon   6  of  tho 
tMTKBO&'f  Co«p«aoatloe   «ot.      GaklXl**  111.  Ker,    Stato.   1939,    ohap. 
4t,  yar.    aOtf,   too.   6,      Tbat  o^otioft  proYldoo   that  oubj^ot   to   oor- 
tain  oreviolono,    "no   oobwoa  law  or  otatiitory  rl^it  to  rooovor  da:&- 
acfto  for  Injury  or  <loath  ouotained  by  any  mployoo  while   «nga|;od 
la  tho  lino  of  hlo  duty  ao  suoh  omployoo,   othor  than  the   oojapoiisa- 
tiaa  boroln  pro-vldoil,    shall  bo   HWRllablo  to   any  ottployoo  wHo   lo 
OOT<'>r#i  bv   tho  pro-vlelono  of  thlo   act  ♦*•.•     Plaintiff '•  doolara* 
tlMi  allogoo  apoeifloally  that   tho   iojary  he  rooelvod   did  not  arloa 
•at  of  and  Ija  the  eouroo  of  hlo   omi^loyaont.      It  was   atipulatod   that 
dofondant  wao  oporating  under  and   foremed  by  the  proTioiono  of  tho 
VorlabOB*o  Comoonaatlon   aot.     Defendant  aTort  its  belief   that  tho 
allegation  of  the  doolaratloa  that   tho  iajurl^o  to  plaintiff  did 
not  art 00  out  of  and  in   the  oouroe  of  the  omploynont  lo  oaatainod 
liy  th«  OTldenoo,     iiowoTor,   defendant  argueo   that  although  tho  aoei* 
dont  did  aot  arloo  oat  of  and   in   tho  ocuroa  of  catployaont,   if  any 
of  tho  rolntittno  Incident  to   the  relatlonahip  of  aaater  aad  oorTont 
are  applicable,   olalntiff  wao   "onisagod  in  the  liao  of  hid  duty"   «ad 
that  la  ottoh  a  aitnatita  aa   eoaoioa  law  ri«ht  of  aetioa  would  bo 
arailable.     Defwidant  further  ar|{uoo  that   it  waa  not   tho  legiola- 
tlYO   inteat    to  limit  «Mi  reotriot   tho  bar  of  tho   ctatuto  to   oaA 
aaoidetito  ^e  arooe  unior  olroujaet-uicaa  whoro  eeBipensatioa  waa  pay* 
able  un.ler  th«  aot.      It   e".ye   th-^r    if   this  had  been   tho  intantioa, 
tho  loglalaturo  wuuld  hare   said   so,   us  ia   sectioa  :?»   of  tho  aot 
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vh«r*  a  right  tf  a«tl«ji  nf&lBtt   tbirA  pTuttnt  oth«r  Uiajq   \h9  Mifl«j*r« 
it  ]pr«««rT»i:    that   th*  pl&raf*   "in  tAt  line  af  his  4aty'  aust  h« 
int«rpr«%«A   a»  m^anlan;  braadly   any   •ituatl«B  via«rfi   an   «BfiI«j«« 
•n  hit  «iplo7«r*t  pr«Kittt   it  in  gaatral  purtuliiii  hit  dutitt,   tY«i 
thtufi^h   at   thai  «o«i«iit   att^ping  aaidt  from   than  luid   «>van   theafta  th« 
aaoldtnt   H/l  not   arlta  out  ol    or  in   ti>a  oouraa  tl'  hit   «fbj^lo/iaaii%. 
t)ii^fea(!ant  argaa  thit  as  a  reaao&iibl<»   oonatrutiiofi,  batauaa,   it 
tayt,    tha  legltlaturt  kjnaw  tiiat   tixa  ^mfiXnyr  would  ijiaura,   and   in« 
thAory  of  tha  act  vat   that  withtat  rtgard   to   tht  qu«atian  tf  fault, 
iniuatry  ahould  loaar   tha   cost   of  aaalAanta  whioh  oecurrad   In   in- 
duttrlal   ootrationt. 

Tht   argunafit    It   in4i(aniaut  but  not   oonyintlng.      W«  ar«  wAolly 
anfibla  t«  agrat  with  suoh  int«r|irtiHtion,  whioh  ia  ineontlttait  with 
tht  aanifttt  purpott  of  tht  att  at  exprtstad  in  tat  languiigt  uttd* 
Xtmhtrt  la    'Jx<i*r9  Indibattd  lefilal«tiTa  Intantion  tt   trtatt  a  tlaaa 
who  woul'i  b«  daprivad  ol'  oowtmn  lav  and  atatutory  rit^ta  vlthoat 
TtttiYing  b^atl'lta   oonl'trrtd  by   th«!   ttatuttt.      Xht   IntArnrttntlan 
for  whioh  daf^ndant  toi^tandt  would  ba  dlsorlaiBatory  in   Itt  nntur« 
an^!  Muunif99xly  unjutt   to  ptrtonn   thut  dtprlYtd  ol'  thnir  fun<1aM)»ntal 
ri^ht  q(  aoiitaa  to  tht  toartt  lor  rt-lrttt  ol'  th«»lr  wronga« 

htrtQTtr,    tht   oouatruttloa  wholly   dlartgnrda,    at  it  oo^o 
to  ut,   tht   «xpr«aa  luAi^uago  of  thlt  partioulax  ttetion.      Tht  teotion 
•pttifioaliy  Xi'vltt  tht   clatt  ol    portona  who  by  rtaoon  of  btini  in 
tktlr   linn  of  duty  art  daprlTtd   tl*   rl«htt   to  maintain   suits  At   law 
to   tuah  at  art   "toTartd  by  tha  proTitlont  ol    tnia  act.*     Tht  intnr- 
pretation  fox  whloii.  dtfand^mt   contando  muRt   thorafert  bt   rtj  »ett4, 

Whttatx  tht  Injury  pi.:»iatiff  rtoelTtd  waa  ont  for  whioh  co«- 
fftntatloa  *aa  payAblo  undtr   th«   att  may  yottihly  bo  a  eloto  quattiMi. 
flaintlff   •Xj;>rttaly   ditclalAt   such  bixiifflt,    ^nd    itfeiidaat  avert    its 
own  btlitf  that  plaintiff  waa  not  anvitlod   to   auth  eoiapantation. 
Wa  art  raluotant   to  dtoida  a  oatt  apoa  a  thtory  exjprttaly    iiatlaiaod 
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by  •■«  vf  thp  ]>»rtl««  afld  <!i»o«n*d  by  th«  •uier. 

ll«r«oT«r,   pl*iatilT  elt*«  a  ii»rg«  aimbcr  of   oakAvi  doaidM 
by  tho  SatirffB*  court  of  thia  Stat*  holdiag,   m»  h*  mrguna,   thai  «■ 
•«Dl*3r«e   It  not   in   th*   oour»«  oi'  ait  ctaploymoit,    «t«c  t^.ouih  kit 
May  b«  In   th«  e.^nartkl  T9u,  of  i(,    1)   A«  !•  aat   at   th«   tin*  aoAM*^ 
in   th«  nartioular   luty  fcr  vhi«u  ke  waa  mpIayaA.   tlia  aaaae  elta4 

3fS  111.    491;  Lutliffrao  ^o»oltal  y,    iaduBtriai  Uajc^a. .   34S  ill,    sa5{ 
mtril>4   !!riq\Ai|«    -<i..  T.    ixi4'*fttr.iflt  ^qaffju*   34»  111.    29;   Vffftl  Ml^tU 
4  Pafflftc  Taa  Co.   v.    Inl^atriaX    C^gaai. ,   347   111.    S96;    ^Aaaoda  y.    In* 
<titatrinl   Coraa^.    'Mi<-   111.    197.        Daf 4*iiouni   has  not  undertaxan   to   ana* 
ly«a  or   ilntln^ulidi  theaa  caaaa,   aQtl  wa  a^iall  nat  ua<lartakft  to   ia  aa. 

^ft  40  net   raat  oar  ciflalalon   that    this  caaa  ahauld  go   to  th« 
jury  upon  th^  thacry   tbst  dafaad^nt  Aat;l«ato4  dtttiaa  graving  aut  of 
tHa  t^»rtl«ular  ralatlonohlp  of  xaeter  and  aarvaat.     I>«f«iidaBt  majr 
not  liaTO  T)a«R  ebXigalad  to   iuraiwOx  olaiatlff  »  oafa  plaao  to  work 
vhon  ha  was  not  yat  voricU^ft,   Icui   aa  dafafidant  undartook  to   oarry 
vlaintlff  to  hl«  work  It  waa  abli«{^tad  to  lurfliBn  niB  a  raaaonably 
oafa  nlaea   In  ▼hioia  to  rldo.      -^a  holdl   ^^iim%  tha  Jury  ali^kit  raaaonably 
flad  that  flefMtdant  vaa  liaLl*  by  reaaon  of  Ita  poaaaaaion  and  aao 
of  an   InBtrvimant  whi^  It  know  ut  bo  daugarauo  vltttoat  ualnc  vropar 
prooautlnne  to   proToat  injury  to   third  paroona  aho     d#r<BdaDt  know 
■ifht  he  broui,ht   into    coiitaot  with  it.      thm  dutiaa  of  dafondmt 
varo  not   alone  to   persona  witk  whom  It   atood  in  tho  ralationahlp  of 
Maat^r  and  aarvabt»  liut   to   4A>  ^araan  aha     it  Might  haTa  r«a«on   to 

balloTo  nlMit  ba  lnjaro4  throutUi  ooAtaat  with  thia  Avignr^u*  in- 
otruniefitallty.      w«ii   oonaidarad  daaiaioaa  af  tha  ooarta  of  thie  and 
•thor   atataa   «uat»ln   thia   tneory.      i»ofliatiaoo  tho   thaory  io  apnliai 
wliara  liakllity  ml;^ht  be  groondod  on  tho  doctrina  of  nttraotlYO 
nvioanaa,   aa  in   StOitwall  ▼.   City  pf  CHiai^|p|,   at?  Ill,   4M,  but  it 
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it  nl99  ar>i»li4<f  ifi   c%««s  where   th«»  aitraatiT*  nuiaanc*  deotrlne  is 
aat   apnlloablr.      Moore  t.   Walmali  i-y. .    3yt   Hi.    W6.      lhl»   tourt 
a;>T>lla4  th»   tn«ory  In  lii^yfii  ▼.  amtIomi  ulyaajria  Co.,  23o   111.  Apf. 
%fil,  y/^mrtt  a  can  of  nitr»-glyearln   axpledad.      In  tiiwwalth  ^irc- 
trl<  Co.    T.    MelTJlIa.    *^1C   Hi,,    70,    tii«'   dangeroua  inatrwLor.tallty 
wjta  a  hlKlily   ch«-g«<!   aXaotriv  wixt;    la  Moara   v.  ^abarti  hy. .    au»rA. 

•  ^•rwanniotx   oop.   In   JlnciajUbt^.  Aiaw  urlaana  ^    :»;>>•  n.    Co.    y> 
yft4^»t^ .    I^M  Ly,    ;v  1,    a   liitiu^    al'   <i3ri<ait>lta  anl^^diad   In   a  paiX  of 
titoh.   In  kurrr     ChaYro^ot  co.   y.   Uovtoa.  I4f  Miaa.    521,   a  gaoolla* 
¥l»w  torch,    In  giaticlo*   y.    Pl^kott  a-.  lai^Ua.    '^   Canada  Suproao  Court, 
ISA,    <«iriilo(!<tTa  datonatart.      Ctii«r  oaoeo  ni^ht  %«  eitad,  "but  vhat  «o 
)i»ira  alr«»ad7   isal>!  1«   iiunitilont  to  tndiaata  our  opinion  Xhkt  plain* 
ilff  la   «ntltl*(f  to  h'vre  hla  aaoo   aubaltt<>4  to   a  jury  uaiar  tho 
oomtc   charging  g;«n^ral  neglli^azieo. 

T)i»f«u^Mnit  kao  argttod   f,ult«  %t  length  nuDeroua  objaotiona  to 

•  largo  nu»>)«r  of  Instruetiona  ^«1y«u  »t  tha  roquaat  of  plaintiff 

and   to   thi*  refupftl   oi    th.9t   court   to  t^lYO  Inatructioiaa  roqunatad  I17 

4tiroB'1ant.      It  la  quite  unr^^cesaary   to   co&aldor  aLL   Uxo  ooaolalnto 

tafgu»4  ic   this  reapeet,      ri&intil'f 'a  liittractioa  Ito.   18,  vhiota 

lUKlOTtook   to    toll   tha   Jary  01'   taa  law  aa  to    tna  dataralxiatloa  at'  tho 

]pronondorano<9  of  tha   evldaaco   and  oaeuttai   to  oniinorato  tao  ttlenionta 

to  l>a  eon«M<*rad   in   such  dataTalnatlon,  na(^loot«cl  to   Ineludo  tho 

iranortar  t  nunb^^r  of  vitnooooo.      XUio  w*«   errosootto, 

(wtacaRQ    ■:  t.   Y.    Haaipo.    2«8   111.    346;    l>o.>n»   y.   O^ahYf 

997    T";  1 .    10    ;    _l„*out^  ;.ut   alrjiya   reYeraibly  ao.      (a.J^A  h.Hy.CQ. 
Y.   ;.awlar.    2-^»    III,    •21;   Walfro  y.    Chookor  Tftxi   ^.o.  >    36-^   lll..\pr.3».) 
For    tiu>  orroro   already  ifi(lloai.a4  tiio  Jui^sont   to  roYcrooA 
and  tho  oauao  ranaadad  for  aaothar  trial. 

UIVKBttilB  AM9  Hai4ffPWI. 

O'Connor,   P.    J,,    coacuro, 

MoSurely,   J.,    opaoially  ooaourrlng:      I   oonour  la  til*  t^wtHltt— 

I ut  not   in   all   that  la  oaid 
la  Uiia  opinion. 
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YIOLST  SRBT, 
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THOMAS  M.  wmraoi,  ! 

Api)«llant«         } 
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MR.    JQaTiei  liATCnVT  DSLIV^OOBD  tHI  OPIHIOI    0/  Tm  COURT, 

Plaintiff   ftu«4  »ll«sU£  th»t  •«  D«c«iab«r  6.    1932,   4«r«nd- 
•Bt  Issued  hit  ehesk,   drawn  on   tUA  ii'lrtt  i»atlonal  £&nJc  of  Uhloago, 
to   the  or4er  ef  one  Philiy  Julttta,    for   M35.79,   wiileh  Jultan  un 
tho   OMte  daj  •adoxottd  and  delivored   td   ;>I(4itJitlff   for  &  valuablo 
oonslderation}    tiiat  on  Dooeiober  3,   1932,   plaintiff  deposited  tiio 
ehook  wi  Ui  ijiotiitr  baoA,    wlUoti  preoontQd   the   ssao   for  payment, 
will  oh  -mua  refused.     A  cop>   of   tu«   cixeoA,   togotiier  «itb  an  aflid** 
tit   to   the  effect   tJuat    taero  vao   duo,   with  interest,    the   8tf&  of 
#47S«M,  vas  att&oiied   to  the  staoment  of  elai&, 

Oofondaut  filed  an  aXfidavit  ol  Aerits,    claia^ing  a  ^ood 
defense  to    the  whole  deaand,   in    that   tbe  ci:iOok  was  delivcroA  by 
OfoBdant   to  l^hilip  Saltan  upon   eondition    thai  sultan  would  4o« 
posit  euffieient  foads  to   oowor  the  amount  of  tho  cheek  before 
aotual  ttso  thereof;    that  Sultan  did  not  aake   tho  deposit  ao  agreiMl; 
that  plaintiff  rooolTOd  tho   chook  itithoat   consideration,    and   that 
•ho  is  not  a  holder  in  due  eourso. 

There  was  a  trial  ¥7  tho  oourt  without  a  jury,   and  tho 
•ourt   entered  jud^tpaent  on  a  finding  for  plaixttiff   in    the   tram  of 
#435.79.     The  principal  error  aaslcnod  and  argaod  is  tho  reject  ion 
of  eTi<lenoo  offered  hy  defendant.      On   the   trial   the   chook  was 
rooeited  in   ewidenoo,   and  plaintiff  testified  to   tho  ^enuinonoss 
Of   the    ejidorsoiuent  ofi  it.      ;*ho  aloe  testified   that   she  reeeiTed 
the   ohcok  through  Ht  a^t^nt,  Ur.  Lassen,   who   iloiaeslted   it  tn  tho 
bank  for  her;    that  the   onook  was  roturu«^d  on  aoo  u/it  of  insuvficient 


t^  tn>  ,:^  -f  f> 
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fandt  to   pay   It,   and   that  no   p^rt  of  it  haA  b««i  p^4«     llmr  trl* 
4«a«a  •)!•«•<!  that  tht  payea  of  tha  ah««k,  lir.    ■ultaa,   dl«d  In  1933. 

D«l>n'iant   tastlfled  to   th«  effeot  that  ha  did  nat  ha^a 
any  knawlf^dga  prior  to  the  daath  of  Saltan  that   th«   chaek  ha4  1»aa& 
froaat)%«d  for  payment;    that   tha  firot  natloa  ho  had   Uiat  tha  ahaak 
vaa  in  axiotanoa  wao  a  iottor  he  rooeivod   frou  aoiUid«l  i'or  plain- 
tiff;   ^hat  ha  did  not  kaov  >>(^for«  ttiat   timo  that   tha   cthaoA  had 
•aaa  into  tha  handa  of  plaintiff;    that  ho  had  nerar  h«ara  of  her 
an!  had  no  acquaintaneo  vith  har  and  had  raeoiT^d  no  isanay  froM 
har  or  fron  anyona  on  har  aoaount;    furtnor,   that  h««  raoalTod  na 
Botica  frea  tho  bank  tiiat   tho  oheek  had  baan  praa«nt»d,   and  that 
ha  did  nat  know  that  it  had  baan  ratumod,    *liat  aufficiimt  fundo,* 
«Dd  that  ha  raaa iTOd  no  notiea  fron  ^utyonft,     Dafen.iant  afferad   ta 
■)mw  that  tha  ohaek  waa  ci^*)^  oonditlonailly;    that  it  waa  not  to  ba 
takan  or  unad;    that  no   eonoideration  whatarar  waa  givan  at  tha   tiaa 
it  wai  madt;    that  on  that  data  th9  payaa,  Philip  Sult>in,   told  do- 
fon4«uat  that  h4  had  a  bill    to  b«  paid   at   tha  Chlca((o   7itl«  &  Truat 
Ca.,    Find   asked  his  ta  giwa  hln   a   check  for  $439.79;    that  dafsndant 
told  hia  that  he  oottl<)  not  l«)nd  hia  tha  aanay  beoauaa  ha  did  not 
llAWa  it;    that  Saltan  told  dafvidant  that  if  defendant  would  luUca 
•«t  tho  ohaok  he  (Sultan)   would  not  uoa  it  until  ha  had  mada  a  da- 
yoait  in  defendant**  account  ic   eaah  t&   oover  tha  aaount  of  tho 
eheek;   that  ha  (Sultan)  had  soao  money  coning  ip  tha  naxt  aorning 
•ad  that  ha  would  aaka   I'uoh  deposit  before  he  would   dellTar  tha 
eheek;    that   aubaaquantly  on   tha  saaa  day  defendant   saw  tiultan,   who 
tald  hia  that  he  hnd  nadt  other  arraagaaente  and  had   destroyed  tha 

oheck;    that  defendant  had  never  heard  froa  hia  or  anyone   elaa  until 

at 
liay,    1933,   ^ich  was   ahortly   aftar   EHiltaa's   death;    that/tha   tlaa 

Sultan  asked   daf «Hr.d»ir.t   for  the  oheek  there  wao  no  money  due  froa 

defend  Art  ta   Sultan;    that  en   the  contrary  defer,  dent  had  done  work 

for  Saltan,    for  whioh  he  had  not  baan  oaid,   and   that   thia  arrango- 
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■•Bt  f%T  thtt   oh««k  was   •laildjr  to  oth«r  arranc;«m«nts,   Sultftn  hmTing 
B«  ^ank  aoaeunt.     An  •bj««tlon  by  plaintiff  t«  this  •TiAsnsc  was 
•ttstaiaa4. 

Xh«  lav  apolioabla  will  ba  faiund  in  th«  Asgatiabl*  Instni- 
■Mts  *ot.        Undar  ■•otlon   ^9  uf  tliat  a«t  (teith-ii4r«**  in.  Har. 
itats.   1933,    ahap.   98,    aaa.    55,   pmr,    75,   pp.    1925-1985),    it   it 
prawidsd  that  tht  titl*  9f  »  psraon  who  nagotiat**  an  instruaant  i» 
iaf satiTa  wh«n erar  ha  Bagetiatsa  it  in  br«aoh  af  faith  ar  andar 
auoh  airouKLBtanoas  a«  aaiunt  to  fraud,   and  in  mi  ah  aaa«  (aalth- 
Hard'a   ill.   R«Y.    stats.    1933,    chap.    96,    sso.    59,    par.    79,   pp. 
1985*19a7)   ths  burdsn  is  oast  on  tha  holdor  to  prova  that  ha  a«- 
quirad   title  ao  •  holdar  in  duo  aourso. 

Without  oppressing  any  opinion  as  to  tho  probability  of 
suoh  a  transaotioa  ma  dofandant  offered  to  proTO,  it  Mist  bo 
ooncoded   that,   if  trua,   the  negotiation  of  tho  ohoalt  by  Sultan  was 
in  breaah  of  faith,   and  for  that  reason  the  eourt  orrad  in  ax- 
aluding  tha  eyidonoo. 

There  is  another  reason,  however,  why  this  evidenoo  should 
haTe  been  ?%4Bittod.      Soot  Ian  185  of  tha  Jtegotiabla  instruments  not 
(teith  fiurd's  in.  Rrr.   Stats.   19  33,    ohap.   98,    see.   185,  par.   107) 
proTides   in   substanao  that  a  cheelc  must  b<A  preeented  within  a 
roaeonable   time  after  its  iesuo  and  natioe  of  dishonor  given   to   the 
drawer  ao  provided  for   in  oaaes  of  bills  of  exchange,   or  tho  drawer 
will  bo  diseharged  f r  «  liability  thereon   to   the  extent  of  tho  loot 
oeueed  by  the  delay.      The  naoontradietod  ovidenao  in  this  case  is 
to  tho  of foot  that  no  notice  of  the  dioho  or  of  thio  eheok  wao 
given  f  the  aakor.     Defendant  was  therefore  dioeaarged  to  tho  ox- 
tent  of  hit  leaa  caused  thereby.     Prior  to   the  onaatnent  of  tho 
negotiable  Instruments  aat,   it  was   tha  rule  in   thia  tftate  that   tho 
burden  was  on  ;)laintiif  to   prove  in  auah  ease  that  defendant  had 
not  been  dau:&«:ed  by  the  failure  to  give  notice  of  diohonor,      S 
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Ore»nl«af  on  S^idtuc*.    tto.    196  »,  WtI3.«tt»  f.   Palp*.   43  111*    432; 
gtT«ni  T.   Park.   T3  111.    387;    Arnolrt  v.   kannan.   m   111.   App.   3«7. 
Sine*  th«  •lUMtsant  ol'  thm  hegotiabl*   InstruBants  a«t    th«  tJblrA 
4iTisi»n  of  this  court  (on*  of  th*  Judges  disBentiiiK)   h«ld  that 
the  •«■•  Till*  was  applloabla.     liational  Plucibing  4  rteatiny.  UippIy 
Co.   T.    ;rv<ifoBQn.    213  111,   App.    49,      Th«r«   is,  howorer,    a  conflict 
•f  authority  *s   this  point,      Dani^la  on  liogotiabl*  Inatrusanto , 
7th   od..   »?.    1013-14.    »oc.    1773;    Bi>»  t.    Hunter.   44   Idaho,   40Bj 
fTtitH^  -^^  i^ox  mm  Oornoration.  188  Cal,    271. 

On  oithor  theorj,   the  jud^j&ect  suet  too  re-versod.      If  tho 
liurden  was  upon  plaintiff,   then   the  fallcwS  to  proTO  a  fact  et- 
oontial  to  roooTory;    if  upon  defendant,   then  the  excluded  erldenoo 
waa  admiaoible  ae  tttn^lng  to    ahov  that  defendant  had   eustainod   actual 
lots  through  failure  of  plaintiff  to  ^.l-ve  notice  of  dishonor.     As 
defendant  points  out,   the  requirement  as  to  ndtiee  vculd  scob  to 
be  of  more  than  ordinAry  Inoortanee  where,   as  here,   the  endoreor 
is  in  bad  financial   condition,      First  iiatiooal  Bank  of  Kewanoe  y. 
Wine.   255   HI,  App.    578.     The  question  of  whether  plaintiff  wao  a 
hona  Ullo  holder  of  the  cheek  for  valao  is  not  controlling  on  this 
roeord, 

JTor  the  reasons  Indicated  tho  judtsment  is  roTereed  and  tho 
•Miso  ronandod, 

Tumntaa  aid  rbmambicd. 


irely,   J. ,    conc>irc. 
0*Connor,  P.    J.,   di$>sents.      (See  next  page.) 


in-ii   hoc-  l^9»xiiv^%  nl   >tiv>  ->iA&ifcaJl  taoft^ai  niU   le'a. 
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37473  MR.   VMSlDlliO   ^STIC£  O'OOhAiOR  OXSSEMrS. 

In  my  •pinion   ih«  judgamt   should  l»o  aXflrmoi, 

Tho   oTldonc*  ohova  that  plalntirf  was  o  >on»  fldo  holdor 
•  f  Iho  shook  and    therefore  tho  coBTor cation  Ibotvoon  tho  dofondant 
(tko  naktr  of  tho  otoook)    and  SultiuD,   tho  payeo,   could  In  bo  waj 
bo  coBoldered  a  dofeneo, 

I   att  aleo  of  oplclec  tnat  plaintiff  «as  not   required   to 
notify  the  dofAn''&rit  that  tho  htmk  on  «hioh  It  wao  drava  rofu.^od 
to  pay  the  oheck  on  aoocunt  of  Ineuffloient  funds,  booauao  tlio 
rooord  dliolosoo  that  at   tho   tlao  dofont^cuot  drew  and  dollTorod 
tho  ehook  to   Bultan  ht  Icnov  he  had  but  about  $60  in  tho  hank 
stthjeot  to  tho  cheek,   trhile  tho  oheok  wni  for  more  than  |436. 
Sec.   IIZ^  of  the  ^eg6tlahlo   Inetrusont  la»,   chapter  98,  pace 
1084,   Cahlll*8  1653  Statutes,   proTldoa:      "fiotleo  of  dlohon^r  lo 
not  required  to  bo  (iTen  to  the  draper  in  oithor  of  tho  folloving 
eaeee:  •** 

•4.     Where  the  drairor  hao  no   rliht   to  expeet  or  require 
that  the  drawee  or  accepter  will  honor  the  Iriotrufient.*     And  tho 
faet   that  dofendant  testified  to  what  wao   eald  at   the  convoroatlon 
between  him  and  the  payee,   Sultan,   juot  prior  to  the  oxeoutlon  and 
dellTory  of  the  ohoek,    to   the  effeet  that  iultan  would  depoolt  in 
defeaidant'e   chncklBii  aeeount   sufficient  mone^  before  the   oheek  waa 
preeeoted  to  nake  the  ekeok  good,    could   in  no  »ay  affeot  plaintiff, 
who  was  a  bonji  fidf  holder  of   the   cheek. 


,ttl#ixi«If}  4o«»Tt«  x*^  oa  itjt   Mu?vo    ^ifouo.-.t  .^«s»ifo   dii#  ^:s^^£a  o^   &*;f»*««>iE^ 
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KR.    JUatlCn  MATCHKTT  ISLIYBSlll  THB  OflflOh  09  THE  COURT. 

Plaintiff  fll#4  •  •ttitoueot  ^f  olalra  vhioh  9,y9TTmA  that 
h«  vae   entitled  to   th«  potaesaian  of  eartain  goodo  and   ohatialo 
of  tho  Talua  of  i^l.OOO   aa  hi  a  own  praparty:    that  dofuadanta  took 
tho  gooda  and  diopoaod  of  than  to   th«ir  own    .to  and  rofutad  to  da* 
liYor  tha  oaao  to  plaietlff  vhoa   raqueated, 

Dofaadaots  filad  an  affidavit  of  marit*  vhioti  dianiod  that 
thoy  took  tho  gooda   aad   ohhttols  wrongfully  and  donied   that  plain- 
tiff waa   sntltlt^   to   tha  po»a«aaion  of  tho   owao«   for   tho  raaton,   ao 
avarrod,    that  defan-iants  had  a  lion  on  tho  aaxa  for   tha   aua  of 
llSO  under  an  agraoisont  hy  whicdi  dafandanta  otorod  the  chattala  at 
tho  ro^uaat   of  plaintiff.      Plaintiff  by  lea^o  filed  a  replication 
donyiag  tho   axooutlon  of  auoh  agrooa«it,     Tho   cauao  was   tried  by 
tho  eourt,   aad  thoro  wao  a  finding  for  dofondanta  and  jud^ant,    froa 
whl^  plaintiff  haa  app<?al«^d. 

Tlio  gooda  aad   ohMttala  in     controToroy  eonsist  of  law  booko 
aad  offioo  farr.ituro.      Xho  oriioneo  ahows   that   la  April,   1932, 
plaintiff,   a  praotieiag  lawyor,  wao  a  fubotort&nt   in  a  building  la 
Chicago  owned   and  oporatad  by  dof  aniiiuitB  at  100  horth  LaSallo   strool 
Plaintiff  ooeupiod  rooa  315  vhare  ho  wao  in  poaooaaion  of  thooo 
booko  and   furnitjso,   and  at  tnat      iaa   tho  t  aant   froa  whoa  plain- 
tiff aub-leaaad  moTod  out  of  tho  buildiaii.      Plaintiff 'o  tootimony 
io  to  tho  of  foot  that  ho  at   that   tiaa  oallod  on  kr.   Soeloy,   tho 
aanagor  of  dofar.danta*  building,   and  told  nia  ti^at  ho  would  sovo 
tat  at  tha  end  of  tho  nonth.      Plaintiff   aaya  that  Sorloy  augg»»tod 
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tbat  It*   •ut»*leftt«  Roothfr  !*«•■  in  dcfMidanti'   >ulldiiig  Mud   to   UimX 
•n<l  took  plaintiff  t«  th«  tvwaty-fourth  I'^oar  oi'  ih«  buildlDg  «iier« 
li«  latr«4uo«d  hi»  t«  Miothvr  attorn*/,  Mr.   J»eabs«a,   v/ho  with  his 
9wrtn«r«   lu^tr.    ;>tiaplro,   occupied  a  auitc  an   tiaiat  i'loor;    thera  plnlotiir 
vaa  anavn  a  fumlshad  rooa  aaallar  tuan   tha  axia  ha  had  thera tafara 
•aavpiad. 

J^lalRtifJ    Jurtuar   aaya   thai  ha  at   that  tiaa  toXd  aaala/  that 
his  furnitura  would  not  go  into   tha   aaAliar  raoa  and  that  beelej 
aaid,    *^9t  will   atora  it  for  you";    that   piaiiitiiT  told  Jellaj  he 
wauld  not  wiah  to  pay  «ay  atara^a,   and  if  ha  had  to  pay  stora^^o  ha 
Bieht  as  wall  gat  a  room  wiaara  ha  oould  put  hia  furniture:    that 
fiaalay  replied  ha  would  atora  hia  furniture  free  of  charge.     Plain- 
tiff aaya  he  »aked  beeley  haw  lonn   the  lease  had   to   run,   aa4  he  re- 
plied.   *To   BepttMher,   19.33.**     With   tnat  under  at  nniing  plaintiff 
■WTOd  into  the  aaaller  roo»  about  k^j  let,  16A2.     ha  thereai'ter  ee- 
•ttpied   thia   roo«  uo  to  about  Seoteatber  SO,   1935. 

The  un  eon  trad  ieted   e^idenoe   shows  that   Dlaintiff      ^ii   tkA 
rant  in  full   far  tha  reoa  oecupied   by  nia  an<*   that  h«  ia  not  in- 
debted  In   that   roa&eet.      At  the   teraination  of  the  aub-leaaa  plain- 
tiff deua{:ided  hia  booka  and  furniture,   but  def«tf)dacta  refused  to  de- 
liver the   aa&e,   rioldlat^   tnes  under  a  olaia   that  plaintiff  waa  in- 
debted in  the  anou&t  of  $150,   or  ^10  a  month  for   firteaa  «entha,   for 
their  storage,   ani   that   defendanta  hr.d  a  lieu  en  tlie  chattel  a  for 
that  sum. 

lUe   testlMony  of   nlaiutiff  aa   to   the   aotual   tranaaotioB 
ia   eerroborated  by  Jaoebaan   nnd  alas  by  Shapira.      Baeley  testified 
that  plaintiff  rentM  the  roon  fraa  Jaeobson  and  Shapirs  at  $59  a 
Bonth,  but   saya  that  he   ield  ylMintiff  he  would   ators  hia  fomltur* 
sad  books  flree  of  enarge  for  only  30  or  60  days)    that  at  the  expira- 
tiOB  of  three  months  he  asked  plaintiff  to   ronove  hia  property   $nd 
told  hia  he  would  thereafter  hare   to  pay  jlo  a  month  for  iiulding  tha 
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X«lli«,  ■aperintmdcnt  or  th«  buililbg  •f  4«f«nd«ot(i,  !••• 
tilled  that  ia  July,  if92,  h*  ealied  pXftiiicirr*t  attention  t«  th» 
fa«t  that  hit  property  was  In  otoratfo  and  aakod  ul«  to  rofciove  it; 
that  plaintil'l  oald  he  »aa  not  la  a  poaltioA  to  take  it  out;  that 
ha  (Kollie)  told  him  that  if  it  wao  toln4,  to  rooiain  thoro  ho  vould 
hoTO  to  charge  hia  at  th«  rata  of  |10  a  month,  to  whioh  plaintiff 
acrood.      TiiiB  conToroatien  ia  denied  \y  plaintiff, 

Plairitiff  argaea   that  daf»nd&rt«  bj  reason  of  lii&iti^tiona 
•f   their  charter  eculd  not   obtain   a  lien   for   atorago   ehartoo,   but 
w«  regard  a  aoDoideration  e£  that   question  as  uixneeossary.     ▲ 
oarefttl  oxaaiBation  of   the  record  diselosea  that  a  clear  propondtr* 
aaco  of  the  eridenee  sustains  the   6onto*tio£i  of  plaintiff   that  ia 
ceneideratloB  of  hie  taking  a  sub-lease  in  their  buildiag  doieiid- 
anta  agreed  to  store   the  books  and  funituroi  frao  of  cJtarge,   Xhraa 
witnesses  testified  to   that  effeot,   and  all   the  oireoaistanoaa  in 
e-vi4eno«  ir.dieate  that   they  gave  tixt  true  account  of  vhat  occurred, 
booauBO  their  narration  is  aost  probable  and  therefora  aiost  mason- 
able.     The  testimony  of  Seeley  under  all  t^e  cirauMstaaoea  «a  re* 
gard  aa  highly  improbabla.     Plaintiff  voulA  hardly  aub-leaaa  the 
aaaller  rooai   for  more   than  a  year  and  arrange   storage  for  only  two 
or  three  rrontha.      fhe  finding  ahould  hzive  been  for   the  plaintiff 
and  not    >'or   the  defendanta. 

Plaintiff  introduced  evidence  as   io   the  value  of  the  books 
and  furnitura  wrongfully  held  by  defendanta,   and  defendanta  pra- 
duaad  no  evidence  to   the  contrary.     The  evidenoe  far  plaintiff 
iBdiaates  that  the  geoda  and  uh&ttela  were  of   the  value  of  #863  at 
the  tlaia  they  were  eenv<«rted  by  defn.dauts,  but   the  teetis.oay  aa  ta 
#100  of  this  aaeunt    is,  wa  thin/i,  not  defiziite   enough  ta   sustain  a 
finding.     Wo  therefore  find  the  fair   and  reaaonabla  aarket  value 
of  all   the  goods  and   ehattela  converted  and  retained  by  defendanta 
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•n  October  4,   1933,   th*  «a%»  u^mui  «hl«h  plalatlff  4«mmi«»4  tk* 
•a»«,    to  t«   9T63,    «b<I   pl%intlfl'  ia    «r  titl94l   to   r««oT«r  th«t 
mount  with  iBtcrovt  th#r«on  tnm  Ootobtr  4,  X«35,   %•   tiho  4at« 
•f  th«  rillnfi  of  thla  oylnloa,   at  flTO  i^or   owit  p«r  •sniai, 
•Bountlng  to   i»41.44,  uaklik«  a  totad   MOMnt  of  #(104,44. 

jndor  sootloB  HfO  ol  tho  CItU  i'raotioo  A«t,   CahUl'o 
dttstatoo  I»d3,   9,    2X61,  bo   iurtuor  liudiac;  of  I'liOto  lo  coooooAry. 

k«V)Kailift£>,    WltU   JUuaM&iiZ  HkKIt   yuK  $aU4,44. 

U'Uonucr,    i-.    J,,    Mi4  Mo^uroiy^    J.,    oonour. 
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jfH.  xjjTiti ;  UAxamtr  nLZvsno  tax  opiiizoii  ojr  zm  ooobt. 

t&rs.  Loluian,  Mr».  liewrwi  na<l  kits  Col  ton  ou  D«e««ber  }, 
X9M,   v:rUll«  orosslttt;   thii  lntr>rattctlon  of  Xi9^\.%Tik  aTvebae  wid 
Perohing  road  (publlo  strerts  In   thf  clt>   el'  Uiiwsco)    In  a  .Uaoh 
auto:^oi::iI«  drlTOR  Vy  ita  ownor,  i^r*.   Vloronoo  XrttTtoB,   woro  in* 
jurod  by  roavon  of  •  oulllaloa  b^fvcen  the   autoi^oblla  and   tho 
truck   ovned  an<i   drlvac  by  d9f«ndai:t,  Halnbolcl  uaioon.      Tkoy  o«t- 
•ra-lly  brought   aulta  ir    caaa  agiilaat  dofandant    to  r«eov«r  daasagao, 
Tharc  wrro  pl«>a9  ef  not   (guilty  in  aaoh  oaan,   auid  by  atipulatloa 
the   eulta  Tora   eoceclldatad   I'or   trla.  ,  whieh  waa  by  the  oourt  with- 
ottt  «  jury,      in*  j'inilng  in    f^aoii  eaao  voa  for  piaintil'f,   and  thar« 
ware  Jud.paantt   %T.euraiiie  to  #500   in   favor  of  ^rc.   Loiuaan,   9150   for 
Mlaa  Golton  and  9tOC  for  ura.  iiew&ian. 

In    9aoh  oaae  tho  dof«ndant  a^paalod,   and   tii«aa  appoala  hato 
boon   con  aol  Ida  tad   for  haurin^   in    v.iia   court,      in   aaoxi   appaal   it   ia 
urgAd  by  defendant   that  tho  l  ludini;  ia   i^ainat    iho  vei«^it  oi    tuo 
eiridmee,   and   that  &a  a  aaittar  ol  faat  tha  prepcndarikbea  of  OTi* 
drnca  i  n   in   f.*voj   of  dt-fandantj    fart]i«r,    tiiAt   tha   court  orro<l  in 
refuein^   to    p«rait   daf dii<iant*8   ooui^aol   to  uoa  a  written   atataa^nt 
vhieh  had  boon  ahorxi  by  plaintiff 'a  counaal    to  one  of  the  wli- 
nena(>a. 

Iho  aoeidttnt   oocurrad  at   the  interaaction  obo-v*!  aawod  at  a 
little  before  eiz  p.  a,     Weatern  boulavard  OAtenda  north  and  soath; 
Porahing   road  (alao  Icnown  aa  59th   atreet)    ^aat  and  veat.      Hie  traf* 
fie  at    this  time  of  the  dagr  waa  fairly  heaTy  and  w»a  eontrolied  by 
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ft  rir  ^  I      „•  I  '-i',       .'h  r     f)  rt 


a  Sftutn  Park  polir^tesa.     ¥h«t  o«lll»i«&  oeeurr«d  in  ih«  uorth  part 
of  tb0  iat«rs«otloa  at  «h«ut  th«  ••ntsr  ox'  li«st«rn  &T«ua«  '■ii«i 
tli«  *atlt  auto6oMX«,   tr&T«lliug  aortii  at  a  vpacd  of  35  &ii.oa  aa 
hour,    nwpnfAd   soi  •'wnat   to   the  vcpt  tut  i]cv«rt.jielw8o  uit   tco 
truek  which  vao  1»«lne  Arivw)  veet.        th*  pel  lea  ofi'lcar  was 
•totiooi^d   «t  a  "safety  IslafiA"   uo«cull«4,    situated  ic  the  ss&tsr 
of  •^I'wterii  iL^cnue  cri   th»  north   elds  of  r-srshltJi?  ruiiua,      Th»  vlt- 
nsss«s  *'T9  aar**^   that   traffic  had  bssa  halted  on   I'nrshiii^  rsad 
sniS  vas  cioTiag  in  Ysatsm  >oal«Tard;   that,  havsTsr,   just  i»rior  to 
ths  &ool4«Qt   the  oslieesuii  blow  hie  a^istls   to  ir.dlcat*   that   tha 
traffic  on  Wsstsm  1»oaXsTftTd   should  halt   and   that  thp   oast  acd 
vc^ot  traffic  en  Vsrshlne  read  should  proeood. 

The  lecae  of  f'ict  loetwscn  psrti^a   is  vltu  r'?fsx-«nae   to 
ths  relative   oosltlons   of   ths  t'ash  auto   snd   ths  trusk   at   the   tiats 
ths  polic«ii:att  dlrsotcd  this  ehigmge  of  traffic.     Ths  sontoatlon  of 
isfcndanl   ie   that   the  £ash  was  at    thAt  tl««   79   to  15U  fsot   south 
•f  ?orshio£  road  on  9««tsm  aTsnusi   si  so  that  ths  trusk  of  do* 
fondajat  did  not   start  aarsse   ths  lnt'>'.rssctlQu  jntll   ^tar   iho 
whistls  had  hssa  soundsd.      Plaintiff  oontsnds  that   the  i^ash  at 
that   tla«  was  at  Isast  either  at  ths  Intsraeotloc  or  so   qIoss  to 
it  that  It   ^.i-iuld  not  be  stopned  and  that  ths  track  hai  proee<fdo4 
part  va?  across  ths  intersection  before  the   a  unlim;  of   ths 
whistle. 

krs.   Xrrvfton,    the  drlTsr,    sayc  that   ths  front  and  of  hsr 
automobile  waa  oTsr  ths  Int^raeotlon  at   the   tins  the  pollo«r'«n 
%lo«  his  whistle*   -  how  far  she   oould  not   truthfully  say,    nnA  that 
the  truak  was  then  BOYia«(.      c>he   auya  ah?  wiks  <^oing  >rltn  the  traf i  is 
about  55  ulli^R  tu\  h  <ur  and  about   six  fs^t  ba>ilnd  ttnothor  «uto.toblle. 
Mrs.  Lohmun  vaa  in  th«   rear  s«>at   of   ths  ixtsH  on   the  l<>i*triftiid  aldo; 
Miss  Uolton  waa  to  hsr  right,   and  a  ars.  Soloaan  in   the  ecrter,   whlls 

Mrs.  itewman  sat  wltb   the  drlYsr  in   the  front   seat,     ^rs,  Lohsan 
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1   ttBJL4  '':1^    tare   iRf-r  sii^fc;  v  Jk* 


•aye  tlimt   on   thvy  Rpii)r«aoh«d   SVth  etr««i   ah*  w%m  looking  «»a«t  «a4 
«««  th»  truek  conla^;    thm.x  when   ah«   fira-L   a^w  it,    it  va«  kcvIbc; 
thftt  at   thMt   tiiD«   "our  nuto  ^ms   rirJttt  ixi   Uio  t;ld<U«*:    th«t  as  tlMj 
oropaed   M't     Btr»^«t    th»i  truck  rnaaa  on  aiisd   r^^  h»*«rd  i-rci.    Tr»J*ton 
•■or,   "I   am  »fr«li9  he  it  co1bi:  to  iilt  um.   Had  I  an  K^in^^    Co    turn 
to   aae  if  I   oan   avuld.  *     This  witn«sa   lid  not  notloa   <mx  nnltna  »% 
that   ccrner, 

i  r*.   i*mf;an    ^al  *   th  tt.   ns  th^  Naah   car   ^nproaohed  f^rutximig 
Vm4  the  Hash   ii^n't   «1«9W  down;    tn«i  wh*  &Qtlc«d  te   tho   rl;;)- 1   a 
trade  BiclRf   BloTly   Into  W«at*rri    kt«cuO;    t^iat    it  wan   »ot   onto 
WsfttexT.  yot   wh^n   Bh«»   a^»  It;    that    b/io   eav   the  policej^nn    ntanftlng 
thoro  f  elag  oust,    fCD'^  vjion   the  Kash  cave   vltMn  a  oar  l«n*.'th  rf 
hlai  ho  rM,iaftd  Uia  h«iid   and  View  his  vhiatlo  and   aw#rr<»d  ar«)UB<;. 
Bho   said:      "M   tho   tiuo    <;ii«  poIle'?Kar>  ttHdo  this   ^>wga,    I   would  oair 
•Mr  aato  vaa  past   tho   alrlovaUc  of  30 th  atraat,   aa  to  hew  f/ur  past 
tho  aid«walk,   »ol^«  ii>Myho  tlio  radi  rtor.      tlxo  radl-^^tor  was  oaot   tho 
ottrh  line  of  ^9t^  atrort."     wyi   cross  «ju»mluatl(Mi  ah*  tostlttoa  that 
whoa  aho   I'irat  aav  tho  trueic   tha  i4«.4h  was  pant   tho   aH«w»lk  on   9fth 
ttroat   abd   thr  tniek  was   in   nlow    notion,   going  at  1   ast  fivi»  miloo 
aa  hour;    tiiat  th«   truck  was  ou   tba   rignt*haxt1   aide  on   th4>  north 
•ids  of  the   atroot,   and  that  at   th«t   tiao  tho  Nash  *wrs  ahoat  at 
tho  sid««allc  on   the   south   side  of   th*  i^trsf^t,   in  on  Wee  torn  a-reriaa.* 
tho  furtner  aai<1;      "Our  oar  k#pt   rlRht  oa  going,  we  dida*t  put  oa 
any  hrakoa  or  bios    any  horn.      I  would  aay  wo  got   aVoul    firs  foot 
cloaa  to   thff  other  oar  bf»i  >  ro  w«  aado  that   arorre.      I   '*i^B*t  want 
to   se>    the  ori.iHh;   I   coT^rod  ttf  oyea.*     Mio  also  t«»stifiad   that   tho 

palioaaaawas  ;.t  his   p&et  hut   8i>«  did  not  hear  nisi  blow  a  whiullo, 
fcCTRti-ret  ColtoB  ts^sti^lwrt   tiint  an   the   oar  ap^roacnsd  3»«>th 
street   she  waa  looking  west  ittd   aaw  oars  standing  still  f -woing 
•ik»t;    that  she  did  not   see  tho  truo     hofore    the  colli  alon;    t.nat    che 
fiaoh  was  mowing  right  along  with  traffic;    that  sho  felt   It  wm 
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turcing  and  wond«r«4  why,    -md   that  sh*  did  R«t   ••«  th*  tru«lr  •«w1b( 

at  all. 

Harry  ii.  Ksaon   t«atlfi«d    that  ha  waa  at   thl«  tlna   ri4lBf 

la  ao  automablla  vlth  hla  brottxar  trying  waat;    that  wh««   thay  oaaa 

to  Wattarn  artnaa  the  trafi'lt  waa  gains  narth  and  soath;    that  hla 

^rothar,    "  lo  drova,    staapad  his  ear  la  kaak  af  a  truak;    that  ha  tea 

tha  pollcaxoan   st«ndiBg  In  front  af  a  past,    tnd  »Alla  w«itlni%  I'ar 

tha   tral'f  lo   ta   aJaanga  tha  affiaar  Mav  his  whlstla;    that   as  tha 

whistXn  blav,    tha  drlvar  oi    th«  truak  tumad   to   tha  wast  and 

•tvat^ad  oat  hla  riand;    that  ha  natload   tha  truck  nava  out  T-^ry 

alowly  la  Waatam  avariua;    Uiat  h«  aaw  an    lutuxiooila  going  north; 

tJltat   tha   truak  went  out  Tsry  slawXy  mnd   tne  oar  went  In   front  of 

Uk»  traok   trying  to   avoid  It,  tut  hit  It;    that   tha  front  bungar  OM 

the  truok  hit  tha  r«ar  bvuapar  or   tk«  uutoir'aolia.     i^  f'irthar  taati* 

flad   tiiat   tha  front  ^nd  ol'  this  nortnliaund  ^aah  at   th»   ti»«  tha 

effloar  gara  tha  algnal   to   oivanga  trafl'le  waa  10  or  12  faat   aouth 

of  AQtn  atraet  "but  Ycry  cleaa  ta    the   sl^avalk;    th<«t  he   saw  tha 

northbound  i^^ah  a  otaartar  af  a  blooA  or  a  half  a  block  before  It 

got   ta  tha  corfior;    that  before   the  poliae;x;an  blew  the  wuiskle   tha 

net 
truok  at&rtad  to  move  Tory  alowly.     do  woul^say   that  It  raovo4   thr«o 

foot  before   the  wniatXa  blew  -  possibly  two  faot;    it  waa  going  rmrj 
alowly, 

^fred  ->aaott   testified  for  plaintiff     that  ha  waa  drlTing 
an  auto  at   tliis  tiao  west  on  39 ta  stroet   and  s topped  whari  ha  reached 
tixo  inter««etlon;    that   there  was  a  truok   in   frcbt  ai'  i^iib,   and   that 
while  the  tral'fio  waa  a^ing  aartii  and  aauth  the  officer  blow  kia 
vhiatlo,   and  tuat  Uie  wewtbouud     truck     waa   vhau     koving  Into 
Wo  at  em;    tnat  ha  aaw  Xh«  northbomd  iiaak  and  that  at   the    ti»e  tho 
offloor  blew  hie  whlotla  for  tho  traffic   to  chango  the  ear  waa 
•allKhtly  oouth  af  »th  atraet,"  -  noHalbly  10  foot   aoath;    that 
whan   the  officer  got  ready  to  blaw  hla  whlatla  the  truak  had  »cTOd 
oat  three  or   four   tlnoo,  rrobably  a  foot  or     Ightean   inehea  at  a 
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tim«,   until    hm  ▼«•   ■lightly  out    Into  W«atttni  aTtbu*;    XiiikX   Ui«  i^aah 
eonlng  froB  th«  south  tried   to  go   to   tho  ▼•■!   kuad  hot>kc4  ob  th« 
buKpor  •!'  th«  truok.      On   oroai  •:\azRinuti»ii  h«   aaid   tHAt   th«  truak 
had  railed   down  tha  hill   aoTor&l   tiKoa  bafora  th«  off  ic«r  llm  his 
whiatloi   that  it  urna  nat  true  that  at  the   tiaa  tAa  vAlatla  had 
baon  \>Iown   tka  haah  car  waa  at  Itaat  ISO  f««t   aoath  of  Waatom; 
tluit  tko  pelie«man  at  no   tlmt  vavad  a  novsp&per. 

Thart  vaa  anathar  nan  naaiad  Stanlaj  ChTal     in  Maaon** 
mita»obil«,  vaa  waa   in  a  position   to   sea   the  acaident.     lia  teati* 
fled  that  wnan   Uia  off iear  blew  his  whiatla  tUa  truok  startad  ta 
•rase  and   that  tiie  -Uaah  waa  than   30  or  75  faat   frou  iha  comar;    that 
tka  kaah  was  awfe^lAtf  froai  the   souta  ctnd  that    tka  truok  waa  stMndlag 
•till  wh<m  the  hftjdi  hit  it;    that  whan   the  offioar  blew  tke  wnietle 
ilia  kaah  waa  under  the  Tladuet  going  north  an  Veatern  aTanue. 

The  policanuiri  test! flea  tuat  at   the  tlna  he  £aTe  the  eisnal 
tka  northbound   ear  vae  At  l^aet  150  feat  away;   t^iat   the  driver  of 
the   truok  hud  not  etarted  until   the  whlatle  waa  blown;   tkat  tha 
truck  stopped   «nd  waa  staitdin^  perfectly  atUl  when  it  waa  atruok; 
tkat  when  he  blew  the  whistle  he  extended  hie  ama  out  at  full 
iMigth,   aa  was  hta  eustoa;    that  he  wared  a  newapaper  and  tooted 
hit  wklatla;   that  whar.   tha  truak  drirtr  stopped  the  northbound 
auto  waa  about   50  feet  eoutn  of  tne  truok.     ile  said  he  had  to 
JUMP  out  of   the  way  of  tha  northbound    autOo 

AHftuat  V.  Danek,  a  aoatiueraial  artist,  drove  an  auto  imadi- 
ately  tahlnd  the  Jieleon  tzuek  wnd  waa  about  30  ta  35  feet  behind  it 
whan  the  aollision  ooourred;   he  says  the   truok  started  up  ahead  of 

hta  after  the  affiotr  gare  the   eignal;    that  he  etarted  ta  follow 
it  but   aa  he  approaehed  elaeer  ta  the  erossing  he  netieed  the  head- 
lighte  of  an  autostotila  approaaaiag  fras   the   aouth  and  applied  hie 
brakaa;    that  he  was  under  tha  inpressian  that  the  autoaabUa  would 
•lit  la  between  tha  two  and  he  wished   to  be  baek  far  mouoit  ta  are  id 
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Injury.      H«   soya  that  the  offlaar  ir»«  T«ry  mmoIi  1a  aaaubotloa,  ha4 
a  ii«w«puip«r  In  on«  hi«n4,   trl«(t  to   stop   th«  anpreaoHlBQ;  ear  but  la 
Tala}    that  wn«n   tha  afflvar  gaT*   tua  sliiiial  this  ear  apuraaablag 
frtH  th«  aouth  wa«   apprazlaatAly  100  to  I9S  faat  aoutta.      Zhla 
wltntat  alao   say  a   that  tha  truak  in  front  af  biia  did  not  xot* 
forvard   at  all  b«fara  tha  whlatla  bl«w. 

IrrlBc  >xOllBi;ar,    an     artiet.   taatlflad  ha  «aa  wltk  DoMak; 
that  ^olng  Vaat  on  raraiiin^  thay  atoci^ped  ,   as  did  tha  truakj    that 
tha  paXia««aa  gave  tha  algnal   to  ga  otralght  vaat  but   "wa  haal- 
tated   and  la  tha  SicantUia   tha  aealdmfs    tkat  at   tha  tlma  tha  of- 
ficar  gaira  tha  algnal  far   *ast  and  weat  trafflo  tha  northbouad 
S»ah  «a«  about  IRO  to  SCO  foot  or   about   a  rfuartar  of  a  bloak  a«ay 
fron  Farahlng  road;    that   tha  truok  who   «tnrtln^   ta  aova  whan   tha 
nolloaauui  bXaw  hl«  whlatla;   but  that   It   coulf1n*t  hara  noTad  any 
Bora  than  flva  or  tan  faat,  but  It   "dldn*t  moTO  at   all  bofora  tha 
whlatla  l>low. " 

Dofandant  tastlflad  that  ha  waa  drWlng  waat  on  ."Wth 

«tv«at  at  tha  tiaa  in  qviaistlon;    that   an  oriioer  waa   thwra;    that  ha 

(dafandant)    atoypod  thara  a  faw  nlnutaa;    that  tha  ol'fl..>ar  klav 

hla  whlatla   and  t)ie  trafflo   ater^nad:    that  th«   aouthbounA  traffla 

had  9lr«ady   atoppad  whan  ha  a  tart  ad   to   eroaa  "i^aatara   aTonua;    that 

ho  aaw  tha  oar  ooctlBg  froai  tha  aouth  whan  It  was  about  190  or  200 

foot  from   tha  interaactlon;    tliat  '<rhan   tha  offloar  blew  hla  whlstlo 

ho   at<yrt«d  aeroaa  and  got  about  ao  far  ao  halfwaty  In   tha  aaat  t^rlwo 

whan  ha  taw   thla  auta    atill    n»i:ilBg:    that  ha  really  dldB*t  know  what 

to   do,   whr>th<?r   to   go  ahaad  or   at 09,  hut  ho    vtoppod,    and   that 

althousti  the  oiTioor  waa  atanilng  with  hla  ana  cutatretoh<>d  ar.d 
wiit«<1   tha  drivar  of  tha  oar  to   ato|»,   aha   atlll   aa»a  favward;   that 


ha  aaw  tho  oar  ooBlBg  all  tha  tlwi  aa  It  waa  «n taring  «aatam 
aTanua,  and  ha  Xapt  on  going  boeauao  ha  had  %Ji9  ri^nt  of  w^; 
that  i^lXa  ho  waltad    tha  auglaa  waa  nuinlagj    that  ha  put  hla 
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••T  in  gear  aftrr  th#  off  1'  •r  Maw  thi>  whistla. 

P«f«ndMii   eont«n4«  that  «▼««   If  it   la  coneatfad   that  tha 
truek  ^<»gan  ta  aoira  1»afara  th«»  vhlatla  blav  an4  if  it   la  oonaatfad 
that   auA  aat  waa  aagllfcnt,   naTarthalaaa  It  eouXd  not.  hm   sali  ta 
^e   tha  proxlaata  e&uaa  af  tha  aaXllalaB,   «i>d   tha  arguaunt  la  nat 
vlthaut  foraa,     A«  avarvhalnliif  prapandaranaa  af  tha  <«Tl(fanaa, 
hawarar,    la   to   tha  afS'aat ,  wa  think,    that    th«  drivar  of  tha  l»aah 
autama)>iXa  waa  aouth  of  tha  intaraaatlon  at  tha  tiata   tha  peliea* 
mmm  1»law  tha  whlatla,    indleatlne   that  tha  waatliound  trafila  waa  ta 
MOTa  on  39th  atraat.     Tha  taatlKony  af  tha  drWar  haraalf  9n  thia 
point  la  Indafinlia  an4i  uneartaln  tuid  eannot  «Tail   s^^alnat  tha 
paaltlTa  arldanaa  af  tha  larga  nnabar  9f  wltnaaaaa  who  arm  anpar* 
antly  dlalntcraatad.     Wa  think  that   tha  finding  in  eaah  oaaa  waa 
analnat  tha  prapondaranaa  of  th«  orldanea,  whieh  indlcataa  that 
tha  nagli,  {««•  of  tha  drivar  of  th^  ^  <«h  autoaiol^ila  waa  tha  aola 
and  proxlmat*  eauaa  of   tha  oolllaiaB  "by  whisii  plaintiff  a  wara 
injurad. 

Aa  far  thaaa  r«««on«,   tha  judcjaanta  nust  ba  rerfrnmA  and 
tha  aauaa  r«aaLnd«d,  it  will   ba  unn«a«»aeary  to  dlaeuaa  any  eth«r 
•llagad  mrror  ari^M, 

nTJURUD  AMD  RUAIiiafi, 

M6uraly,   J,,   eoneura. 
i)*Cannar,   P.    J.,   dicvanta. 
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lOL,    JUSTIC3  lUXOUBTT  fiKLZVlUUQ  TUS  OPUIOK   Cl  THE  COURT. 

Th«  f»ett  iB  an4  th*  Xtm  mpplloaU*  to   this  oas«  ar*  ih« 
«•»•   as   IB  k^U^f  ^P>^^«vn    Ti   ^^fcahtA<i  ^fttftP*   (>•"•    ^o-    37514. 
la  vhieh  an  opitiion  has  tecMk  this  daj  filttf. 

:^or  the  r«aaons  th«r«  stated  th«  jii(l|pB«nt  h*r«  la 
r«T»rscd  and  tha  oauaa  r«BMid«d, 

RBYXllfllS  AID  RXMACDiQ. 


ll«8ttr*ly,    J.,   e«Goura, 
0*C«iinar,   P.    J.,   difia«Dta, 


^  axatc 


ISd.A.XTTg 


-»Xi»<[r 


^'401   9^'^    toa    Ol    S43»«l   9Jll 

tea   .%^»!i  a«u  floluiiqc}  aa  £i»inv  aJt 


S7llf 

mux  Kiffiui, 


▼•• 


OR   CO' 


277  iJ,  621 


MM.    JuailW  JttAlCUii'X'X  i>XLlV«iUU;   IMtt  OPlhlOM   Olf   XH3   COUhT. 

Th«   fa«ia   in    >vii    tb«  lav  apnllc  u^l'^   to    tlUa    attte  ar« 
ih«   ••■•   «•  in  ^•JlXi»  i^oii^fUi  ▼.    H«(lnhoId  i>>?ison.   C«a.   io.    37514, 
la  viii«h  an  •ploloa  haa  basn  thla  day  fll«d. 

i^or   ill*  r*«a«na  tliara  atatird   th«  judijaent  htrc  ia  r*'vrra«4 
•Bd  in*   c»ua«  ranaritfad, 

lunmns  aid  luiMAiiiflrD. 


Mottiiraly,    v^. .    eenettra. 
0*C«ncor,   ;.    J.,    JltaaDtt. 
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^l^c5.A.a.   .tS^ 


?»ts    •^f«^'»    *lr'. 


l>»St«ir-9T     11    '^*I9^    ^.t^ 


.l»«tiS8i»»i;   >«$;«>»  ^ni   bos 


.QiCA^r^'ji  cm 


S7Bat 


I.O?Tlt  AUSTBMI, 

ItAkttKL  IROTSIEBI,    I^C.  , 
»  O«rp«r«tioa, 
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n.    JUSTIOB  UATCHBTT  DiSLXVUHD  TD  OPIx-IOJi  0?  TBI  COURT. 

In  an   uctioa  em  tuc   oa*«  for  n«^li(^«no«  und  upon   triid    Lj 
4«ry  ih«r«  was  a  yardiot  for   pli^lnUlT  ii.   tiia   wua  Af  MbO»  upon 
vkiaa  th*  court,   ovcrruilAg,  jaotiouB  2 ox    a  utw   trial   Mjr«d  is  arraat, 
•rt«r«d   Ju  ipjuftat,    wixioa  d«f  «ud)Uit   aaiia   ua    to   rmyutna. 

It   is  urg«d   that  th«   oourt  arred  iA  r«fu«iii^  a  aotien  af 
A«f«adabt  at    ta«   olaaa  oi    aXl   Ui«  aTidanca  lo/    a  dii  aatod  VAxdiot 
Itt  its  favor,    in  giviAg  aad  rafuainii  iiittx^aatioxi*,    aaj   taai   Ui« 
Aanatoa  ^ro^  oxcoaaiva,      PlaintiXl  aaa  aet  app««urai  iu    Uiia  acurt 
%•  aapport   Uio  jad«/a«ni   «iitar«d  iu  iiajr  favax, 

i'ha  eaaa  went   to    tAt  jury  on  a  ain^le  count  ^hieh  ailagtd 
that  vhila  plaiotiif  «aa  a  cuato&or  ia  ita  atora  dcfaadaat  oagli- 
gently  and  iaproparly  par&itted  a  broiien-dava  ooaix   to  ko  plaoo4 
for  her   to    ait  on;    that  wnile   aha  «as   aaatad   iA    Uia   chair  it  6aT0 
vajr,   throwing  h'^-r   io   the  floor,   whereby  nar  knea  «aa   aavaraly 
injured. 

Dof ecdaat   ooatenda   thct  aa  a  matter  of  faet   Ui9  eridaaeo 
•ttbatitted  by  plaintiff   (which  eonaiated  of   the  teatia<ony  of  heraolf 
o«d  her  daui^hter)   did  net  aupport  the  allebutiena  oi    the  deelaratioa 
ae  te   the   apeoifie  neglit-cnoe  caargad.      Ike   oTidenee  for  pl&iatiff 

tended  to   Bho«   that  plaintiff  at   the    tiao  toid  plaee  in  tiueetien  was 
off «-red  a  ohair  vhioh  vao  appartUi^tly   in  good   ceaditioa}    that  ahe  tat 
4e«n  in  it,    and  that  while  ahe  vae   ee   fitting  one  of  the  lege  of    \^9 
Ohair  gave  way,   throwing  her   to   th<>  fleer  and,    aa    the  teetified,    in- 
jariag  her  left  ^aeo.      Plaiatiff*a  OTi'ience   sltewod  that  ahe   eat  upon 
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tilt  Muklr  for  «b«Mi  twenty  ■!&«%••  bafora  th«  l<«g  of  th«  ehulr 
f«T«  wiqr:    th»t   tha  veigh<^4   about  18C   pounds. 

Of  oouraa,  plaint If r  wao  not  antitlei  to   rooovor  u^on 
proof  of  ri'gllrfonoo  not  *:iogod.      thiuai^o  4  JKaotMra  uv.    :.q.   t. 
Drloeoll.    17fl   111.    S30;    Cr'Ote   Oo.   v.   UogAD.    288  lii.    33:5.      *iow- 
OTor,    If  'fofori'^snt   deolrnd    to    oreoorYe  I'ur  rrviow  tiio  quottioA  %t 
Wktthor  thoro  «raa  a  material  Yorlutico  betwoari  tUo  uogli^eno* 
aTorrod   and  tho  proofs,    It   phoul^^  havo  obj«otr«4  to   Uio   vridouoo 
whon  off#r«4  «nd   spAolfloally  polntod  out    tho  Tarianoo.      in   auoh 
oaoo,    nlalntlff   than,    if  oho   doairod,    ooald  Uuve  aaxad  leaTO  to 
aaaand  h^r  daelnrttlon  ao  no  to  aako  It   confor     to   t>ia  proof.      Do- 
fon'luit   AiA  not   adept  thio  ttOthod,   and  we   think  tho   rtUf^atioci  la 
not  new  ooob  to   rttri^m  in   this  court.     Cyc.   of  PI.   *  '^r,,  rol,    82, 
pp.    «S0-40;   Put*rl&nufih»a  ^1.    .\  Pr.,   lotii   od. ,    boo.   llVi. 

Thr  proof  ahowa  that   ufter  pliilailff  foil  iroai  tho  o£.air 
•ho  vao   takon    to   th^   ^org^rtcy  hoei^ital   in   dofatidaot'o   atoro   aad 
•arod  for  \y  a  nuro#,   vho  t«>otifiod  (and  her  orilonce  la  not   oob* 
tradiotAd)    t^«t  plaintiff  waa  offered  iLOdica   attondaaao  at   that 
tlKO,  which  eho  doelln^'l   to   noo^pt. 

At   tho  request  of  defend£Uit    two  dajo  later  Dr.   ihaff,    a 
phjalolan   -•i.ioloyf'l  by  def-nlart,    viaitad  i)laix;tlff  in  her  hoMO.   Uo 
testified   that  at  that  tine  h«  exaKsined  plaintiff 'a  icneo  but  found 
ao  erldenee  wh}it<>Ter  of  any  dlaooloration  or  uay  oeehymoaia  reault- 
lag  frosi  ruptared  blood  ▼easel n   Mtnd  no  evi  :uno«4  o2'  uny  swelling; 
that  on  nalpitation  there  waa  no   teKiderneaa  or  pain  on  deep  preaauro; 
that   In  flexing  sad  extending  the  leg  tiiore  waa  no  llnitritien   to 
either  one;    that  plaintiff   rooiplaiaed  of  pi^ia  but   the  pt^yoidaa  was 
BOt   able  to   find   any  pathologleal   oendltlon  whioh  would  produoo   tho 
pain  of  wv.io>i   she  eoaplalnod;    that  there  vae  no   iifff^renco  in   eoG<. 
pariaoA  between   the  rl«tut   and  left  kaee;    that  taere  was  no  diaealera- 
tioa   OB  her  left  knee,   nor  waa   the   akin  broken;    that   plaintiff  had 
as  fever  at   that  tlaa  aad  her  pulse  waa  nor^Lal.      The  physieiaa   eays 
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li«  cottld  find  aothlBg  vromg  with  hmr  *t  alXi    told  h«r  t«  y«t  h«t 

eompr«t«*a  on  hor  Xtft  kn««  In   tho  )<opo  that   if  «h«  toad  tho  yaia 
•ho  oonpl>Llned  of  this  would   rollero  It. 

Plaintiff  tootiflod  that   sho  vao  troatod  for  tho  injury  to 
her  kaoo;   that  ni'tor  falling  aho  waa  takan   to   tho  oaiorgonoy  hot* 
pital   in  a  irtioolohalr  where  aho   roMainod  about  an  hour  and  a 
half;    that  ahe  waa   takoa  dovnotalr*  in  tho  whoolehair   aUd   tho 
•tartar  of  tho   aloTater  init  h9T   in  a  taxicab;    that  whan  sho  arrlTOi 
hoKO  aho  wao  not  ablo   to  got  out  of  tho  oab  horaolf  but  waa  holpod 
•u%  by  two  euatomoro   in  hor  huab«nd*a  atoro   and  hor  husband;   that 
■ho  waa  put   to  bod  and  waa  in  bod  throo  wooks  without  got  ting  up, 
thon  for  two  wooka  oho  would  ^ot  up  and  go  baek  to  bod,  but  would 
walk  around  tho  houso;    that  on   the  first  day  sho  wao  hoao  a  phyoi- 
oian,   whoso  namo  aho  dooa  not  know,    callod  on  hor;    that   aho  thoa 
eallod  hor  own  physician.  Or.  Yrankel.   who  aaw  hor  about  23  or  24 
timoo;    that  ho   caao  oTory  day  for  tho  firat  throo  wooka  and  aftor 
that   OTory  two  or  throo  dayo.      Sho  oays   that  in  falling  aho  hit  hor 
forahoad;    that  oho  had  soToro  pain  in   tho  top  of  hor  hoad,   and  that 
•ha  still  haa  hoadaohoa  and  dissy  apolls.     loithor  tho  phyoiciaa 
who  oallod  on  tho  firat  day  nor  hor  own  dootor  waa  produeod  ao  a 
witnoso  in  tho  oaao,  nor  la   thalr  absenoo  aeoouatod  for,      Tho 
•uatcHiora  in  hor  huaband*a  atoro  who  assisted  her  out  of   tho  oab 
wh«B  roturcing  homo    4ft or   tho  acoidont  woro  alao  net  produood, 

▲t  tho  roquoat   of  plaintiff   tho  oourt   inotrueted  tho  jury 
that  if  dofondaat  waa  liable,  plaintiff  waa  ontitlod  to  roooTor  for 
bodily  and  mental   oufferini^,    if  any,  whioa   oho  ha4  theretofore 

undergone  or  might  reasonably  bo  expeetrd  to  undergo  in  tho  future. 
The  iaotruotion  waa  clearly  erroneouo,  sitice  it  ^ould  hare  liaitod 
tho  damagea   to  those  alleged  and  proTod. 

Defendant   aays   that   tho  eaoo  waa  tried  upon    tho  theory   that 
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the   rule     of  rre   ip»a  loq^ultur  was   applloahle.      On   the  ujj contradicted 
facts   that   rule   oould  not  properly  be  applied,      Welch  ▼.    Lew  Herper 
Hotel   Co.  .    196   111.    kvxi.    94;    Felflman  v.    Chicago  P-v.    Co..    ^13  111. 
App,    482;   Ietu»h  v.    h,   Y.    C.   Ry.    Co..   267   111,    A^p,    526;   LilArora  ▼. 
Die   Shapard   Co. .    52  R.    I,    152. 

There  are  other   alleged   errori  which,    in   tlie   aVaerce  of  a 
brief  for  plaintiff,    is   ia  unnecessary  to   discuss. 

The   judgment    is   reyereed  and   the  causa  remanded. 

RSV3ESSD   kUD  RKMAliTISD. 

O'Connor,    P.    J.,    and  McSurely,    J.,    concur. 
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UH,    JJJXICS  J^ZtiuiiXX   i>l&LXVSiiki}   iiUt  OPli>XO.-    o>    iJ^.    wwUiil. 

DftftDdnnt  Inauranet  oorpdratloa   ftoi>«akla  Iroa  »  judKa^wit 
in  the    tus  ttf  IftOO   «ntcr«(l  on   thf   finding  of   th«   court    in    an  aotioa 
%r«UKht  uoon  »  Xifc  insuracoa  policy  is»u*d   t«  Jan  ttroa)i«vaki   Jun« 
2,    19  36. 

It   is  ure«4  that  th*  finding  of  the   court  iii  againat   th« 
pr^non'laranee  of  tha  OTidanoa.      An  axa]^ination  of  tua   taatiuony, 
hoverer,   '?iaolos»a  no   conflict  aa  to  material   f^ota,   whieii  ara   tiiat 
tha  r}olioy  to    the   noaount    'for  whi<^  ludi^ant  waa   enterad  waa  axa- 
eutad  nni   'lalivarail  by   def<«idar<t   sooietj  an   Jona   3,    1926,   payabla 
on  4eath  of   Jhn  Orochowaki   to   plaintiff,  hin  Vrothar;    that   tha 
daath  of  Jan  ooeurrad  June  2,   192A;    that  a  raqueat  far   forma  9n 
which   to  mako   nroofs  of  daath  vaa  Mala  to  daf «n«!iaat '  a  local   a^ant, 
who  informad   tha  rapraaantatiTa  af  plaintiff  that  defcDdant  rafuaatf 
ta  pay  on   tha  groaad  that  tha  insured  waa  not  a  ■anbar  af  tha  da* 
fandant   •oeif'ty  at   tha   tina  of  hie   death  bacauaa  ha  waa  autoiftaticalljr 
a«apan4ad   January,   1923,   far   failura  to  pay  hia  daaa,    and   that  ha 
haJ  nrf9T  beas  rainatatad.     Tha   avidenoa  alao  diaoloaaa  tandar 
tharaaftar, to   the  paraon  in  aharga  af  tha  principal  off! aa  of  de- 
fandant   eouipany,   of  the   Inauraraa   ^oliay,    tha  death  aartifiaata 
and  tha  raaeipt  book,   purporting  to   show   the  paynent  9f  duaa  and 
aeaaaBsanta  by  tha  daee<«aad:    that   defendant  rafueed   to   r'^aai-ra 
\      thaaa  loouraanta  and  a«ain  denial  ita  liability  upan   tha  crounda 
before  atatad. 
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Defendant   eont«nd»  that   tli«  <l*««ii««(1  was  Mitowatleally 
vu«ifkMa4«4   in  Jui;«ry,   1928,  'by  hla  railwr*   t«  prvaptly  pay  <tu«t 
and  aaaaaniiienta  at   that    tin*,   aaaerding  to   a  proYiaian  in   tha  by- 
!««•»  whioh  it  ia  aaid   raquirad  fram  aaabara  Monthly  payaantt  la 
adTanaa   and  automatlaally  auanandad  aanbera   far  failara  to  Makv 
autth  payaant.      Xh«  by-lava  haTa  nat  baan  atatraetad,    and  wa  ara 
ncithar  obligatad  n^r  diapoaad   ta   aaarah  tha  f—T6   I'ar   tha  pur* 
ptaa  of  rararaing  a  JudipRant  af  thia  oharaot<>r.     Hahf<taa  ▼.   Mill. 
849  111,    140;   Roaaaaau  ▼.   faltraa.   62  111.    Apo.    103.      Ho»OTar, 
tha  raoaii^t  baok  dioeloaca  that  an  May  Id,    192d,  payment  vaa  Ba4a 
by  inaure^  for  tbt  fiya  praaadLa^  montha  in  192d.      It  ia  tntr  that 
nil  tfea  payivaDta  w«>r«  not  aada  in   adTaoaa,   but  4arandaat  raoelTad 
m4  ratalnM   then,    and   ao  far   ae  this   reaord  diaeloeea  ttaara  has 
not  >)aan    at   any  tiwa   any  offer  by  defendant   to   raturn   the   aaaa. 
Clearly,   iefendsnt  canntt  ka«f  that*  payr.anta  and  at   tha   aaae  tiaia 
%f  Hoard   to  allaga  that   tha  polioy  ta  not  ia  forao. 

It   ia  urged  that  there  ia  a  Yturianoa  between   tha  plaadinga 
and   tha  proof.     >tt   that  fluentlcn  vaa  net  aallad  to   thA  attentioii 
af  tha  aourt  upon   tha   trial,   ruad   def'onditct   ean   theraforo  not  ba 
heard   to  urge   it  hero,      C.   a.    A  v^.   B,    a,    Co.    ▼.    Qicxaonf   143  111. 
S««;   l»ibty.    tiaAeUl   »  Libby  t,    Schartfian.   1 46    111,    »4t). 

Bafeniunt   aaya   that  tha   atatw  ant  af   claia  alleged   the 

9arfoni«noa  of  all   the   tanaa  of   tha  policy  and  that   tha  burden 

vaa  theraforo  on  plaintiff  to   ahov  a  valyar  by  def««dant  of  atriat 

ooaplianea  with  proirialona  of  the  by*lava  aa  to  prompt  payaonta, 

aaae««fli«ita  and   iuaa.      The  reoeipt  book   shava  tha  practlee  of 

daf'VKiant   in  waiTlng  striot  pronptnoaa  in   thia  regard.     Dafaridant 

eitaa  Heutji  y^   Rpjag  Lea^uf .    274    111.    App.    152, but    that   aaaa,    in 
ear  apinion,   »uat»ina   pi*ii;tiii  '»   oofciei. tiou. 

On   the  uncontradict*d   erllenoa  we  hold   defen  iast  «aa  liable. 
Iha  Ju.U:uBont  of  tne   trial   court  la   tuerai'ora  afliraed. 

▲77IRtt£S. 
0*Cor<nor,   P.    J.,   aad  Ifcotturaly,   J.,    eoncur. 
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JtbMAkUM  H.    LftfZS.    MABTiU  a.   LBWIt    ) 
and  BlttA  li,    BAlLY*.    at   al.,  )  C\  ^  r4    T     \        ^  ^>  O  ^ 
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m.    JUBVlOft  MATOiUlfT  fiKLXVIiUlO  IKIC  iiWlhUA  Of  TM£  COUKX. 

B/  this  writ   of  •TT^T  dafei  'i«ntt,  Aibrahan  l^.  L«wlt, 
Harihflb  3.   L««rl«,  hi*  vif«,   nnd  K4n&  lo.   B»lly*,   th«ir  d»ughi«r, 
•••k  to  r«r«r«e  «  deer**  of  foreaXaaur*  of  a  truat  da«d  ant^rad 
■•▼•aibar  S,  1933,   In   tha  flitparlar  aourt  of  Cook  oount/.      Xha  cauaa 
v««  hoard  U9on  axcaotlona  by  th»«a  daf(*ni!Uita  to  th<t  raport  af 
tha  master  to  whoa  tha   cauaa  had  thereto  lore  haan  relarrad.      fha 
•xoaptiona  unrtt  0T«irrvtlad  mi4  a  daoraa  of  foreeiosura  antarad  aa 
prayod   lii   tha  hill   and  aa  raoonanazidad  by  tha  abater.      Iha  priuei- 
pal   aontantlon  moda  by  daf^nlanta   la   toat   tha  daoraa  arronecuely 
parialtted   soiaplalnant   to  aooalarata  tha  whola  indabtaJnaaa  baoauaa 
•f  dafaulta   In   tha  paynarit  of  i«t«ra8t, 

tha    truat  daad   axaoatai   and   dalivarad  waa  a»nda  by  iibrahMi 
B.  Lavia  afid  Mart^ta  3.   i.a«ia  an  I>ao«iabar  8S,   1929.    and  oanrayad 
r<cal   aatata  known  aa  a24f  karylHnJ   aT'^xiua  in  whieago  ta  tha  (Jhl- 
aaga  tltla  &  Truat  Ca. ,   aa   truat ««,   to   aaeura  tha  payaant  af 
alghtaftn  notaa,  i^>oa.   1   to  IS,   a^ctiragatlBg  |17,o(a/.  Principal  notaa 
£oa,  1  and   S,  vhlah  wara  far  $750  aaah,  m%T9  ownad  by  Kdna  h. 
Bail/a  (fors^crly  ^^dna  k.  koGaa) ,   at.d   thaaa  tiataa  and  tha  ooupena, 
•▼idanoing  tha   Intereat   accruing  tharoan,  ha4  baan  paid  and   aan* 
aallai.      Ict»raat  i^etaa  i«OB.   3  and  4  ara  also  awAod  by  i^ra.  hailya 
but  haTa  not  b«an  paid.     All   tha  raat  of  thaa«  notaa,   tagatnar  with 
tha  Int^rcat   eoupona.   are  owned  by  ooBplttinaut.     Daf ault  having  baan 

aada  in  th*  yayaant  of  interaat  notaa,   oanplainant  axaroiB«4  aa 

option    tJ   .iealare   the  whole    debt    due  and    I'iled  his   bill    to   foreclose 
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th«  trust  d«ed   on  l'*bru*ry  18,  I933, 

Th*  trust  4«*4  in   •ukstano*  proTi4l«4  tkai  if  Asfmilt  was 
■»d«  in  th»  n«7B«nt  of  M17  in4«kt«4D«tt  •••utmI  Ui%T9hj,  •ith«r  of 
frinoipal  or  i«t«reat,  vr  in  th«  payment  of  uiy  tut  or  osooomont, 
•r  in   oftoff  of  A  hroAch  of  any  oeT«nont    tiioroin   eontainod,    "in   oTery 
•uch  oaoo,    Kll  indt^^todneoo   ooourod  ti<»r«by,  vlth   all    int«>root  ae- 
eruod   th#r«on,   shall,   at   tlio  option  oi'  tho  legal   Mol<^crt  of  said 
not**,   and  without  netieo,   b«ooao   '*ni  ht  at  cneo  duo  and  payakl«, 
and   ahall  ^o  roooY«r%blo  by  suit   at  law  or  by   lorceloour*  huroof, 
•r  both,  to  tho   oaB«  nxtont  ao   if  the  o^uao  had  uitt^rod  by  oxprois 
tormo." 

Dof enfant «  Mxo«  Baily^,  rofuood   to   acoolorato  tho  Indobtod- 
BOOO  duo  undor  h«r  principal  notoo  i^os.    3  and  4,    and  dofandantt 
oontoni   that  unior  tho  abore  ortsTlcLon  ol'   the  trust  dood.    ooBT)li*in- 
ant,  who  owned  only  a  p.urt  oi'  tho  not  as,    aould  not   exoroioo  tho 
olf)otion  to   deolarn  tho  whol«*   sun  due  and  thus  iiccelorattt   tho 
Baturlty  of  tho  Tinrtioular  notes  of  whioh  he  wao  tho  owner,     llioy 
insist,  on   tho  authority  c f  Marino  tatJt.  y.    Ifcternatiaaal  bunk,  9 
Wia.    47,    end  other   olirllar    cases,    that   a  proTiaion  of  this  kind    in 
a  trust  doei   is  in   the  nature  of  a  forfeiture  and  aust  bo   striotly 
conetrued,    tnA   that   a  oourt  of  equity  will   grant  reiii>f  against  • 
forfeiture  under  eueh   cirouustoaoes.     While  we  tnink  toat  under  tho 
law  of  this   3t<4te   sueh  u  proTiaxon  lu  a  oluuso  in  a  trust  Aood  la 
aot   in   the  nature  of  a  forfoitura   (UooAloae  y,  held,.   112   111.    1C6>, 
neT«rlheleos  a  proTision  in  a  trust  deed  in  tho  laagua^^o  above  re- 
cited must  bo  reaoorably  construeA  to  mean   that  it  would  be  neccs- 
oary  w^ere  there  are  different  holders  oi    tho   Inde.tedrieos   seeuxed 

by  the  trust   doo4l  that  all    tjxeso  holders   sli  uld  join   in  the  aoeol- 

Seidel   v.    Holcomb .    249    111,    App.  ,    10. 
oration  of  the  Rxtturlt:/  cl    the   Ir.  icbtedness^  In   thio   ease,  hovoYor, 

Mra.  Bailya  entered  into   an  agrooRient  whioh  aust  bo  held  ta  haTO 

materially  aodiflod  tho  proTisiea  of   tho  trust  daod  ic  thia 
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r«sp*«t,   in  tjki»t  ea  J»ft«Ary  'i2,  19Sii,   ah*  •ntmrmA  UtXo  a  written 
agr««B«nt  Hnd«r  •««!  wltJb   Ui«  Chicago  Tltla  *  Trust  Co.,   truttaa, 
far  tka  aaa  an4  ^aztefit  of  tha  Xagal  haldar     af  Hataa  iiaa.   B  to 
19  inelutlTa,   "that   the  11  an  of  tha  natoa  awnad  by  aald  Idna  i:, 
MaOaa  ohall  ba  oBd  rataaia  at  ail   tlm^o  a  aaaaad  11  aa  apan  tha 
yraMlsaa  tharaby  convayad,   aubjaot  to  tha  lian  of  tha  Prlntltiol 
Jiataa  #5  to  #18,  bath  tao.    for   910O0,   aaah  aa  aforaaald  for  oil 
adranoaa  mada  ar  ta  ba  Kada  on   the  notoo   ooaurad  by   oald    imat 
■aaad  truat  daad  and   for  all  ather  purpooaa   aoaolflad  tuaroin." 
Hot  lag  thua  far  a  Taluabla  oonaldaration   oubordlnated  harbllan  ta 
that  of  ooaplftlaant,  wa   think   It  iiuot  b«  held  ta  h%T«  baon  tha  in- 
taatioa  of  tha  partl«a  ta  aerar   tha  Joint  pawar  to  aaoolarata  tha 
matarity  af  tha  nataa,   ^and  thot  aueh  auot  ba  h«ld  to  b«  Ita  affaot 
la  a  aourt  9f  af^ulty. 

Dafandanta,   iiowoYor,   eannot  auecaad  upon  this  rerlov  for 
aaathar  raaaon.     Xho  raaord  shows  that  tha  Chicago  Tltla  lb  Trust 
Ga,   aa  truataa  aad  tha  Raeerdar  of  Daeda  of  Cook  aouoty  vara  partlag 
ta  tha  suit  balov,     Thay  haya  not  baaa  ;uada  oartlas  ta  this  proaaad* 
iac»  aar  haa  thalr  appaaranoa  baaa  ort«ra4  herrla.      Dafendantt  hava 
»a4a  aoaplaln«nt  bolow  the  only  dafondant  In  error  and  hara  taken  nt 
atapo  vhatairar  to  mitmaa  ar  ssTar  tha  othar  defendanto  In  the  trial 
••art.      There  Is  abuniant   authority  that  oaiar  such  olreanst'Uisaa 
tlia  writ  of  error  must  be  dlsalesed.      30 rag  t.   Cooka  Braaina  C^.. 
IM   III.    Apo.    B9:   M^Intj:ra  ▼.    3hftlfct.    159    111.    171;   Balllnit<?r  ▼. 
Bamaa.   221  111,    240;  Wuaraburgar  ▼.  Wupraburger.   3^1  111.   277. 

Far  the  raaaon  a   Indioatad  th?  writ  of  error  Is  diftHlsead. 

VBIT  DZaiXSSBI). 

0*Conuor,     '.    J.,   and  kL«Suxal>,   J«,    uoacux. 
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■It,  ji!»ii(a  MATcnsT  VBLTnamo  net  opuioh  07  tkb  oofiniT, 


lt««l»oR4«at«  wpnumX   fr«M  mn  order   ei3t«re4  Juum  7»   1&34,   by 
whii^  (on  9fftLtl«fi  •/  eoaiplftinuit  nnrtg^gma  trust««  and  tii«  Uhloac* 
XitX*  A  Trust  C«,,   traat<»««    Intfrvuior)    they   nr<f  Xmup^rmxily  r*- 
•traJ.n#(l   from  pro««outlng  o«rt%lxi  gai*nl»lJK«Ltt  suits,      it  i^psars 
froai  tlis  pisadlags  ttaat  ^sfcndant  Bulldlag  wsrporation  on  kofmhrnr 
If,   lf?7,  cade  and  rzaeuted   a  trjat  As«d   to   Uis  wsatrai  Mspublls 
Trust  Cs,   as  trustss,   oonvsylng  Its  99  year  iaaaahold  sstats,  vlth 
builAiag,   stc,    sltaat«*<f   ih«rttoa,   tc   seeurs  a  band   issus  ta  ths 
amount  •f  $979,000  sf  rarioas  dsao&iaatlans.     us  Marak  31,   lfl4, 
th«  mart(;aK«  trustsa,   b»«aus*  af  dsfaults  as  allagad,    filed  its 
bill   ta  fnraolosa.     ▲  sopy  of  tha  trust  daflid  was  attaohad  to  tha 
bill,  «liieh,  haveirar,  v&e  not  Tsriliad, 

On  Jims  6,   19M,    tha  aart(^age  trustaa  fllad  its  patltioB 

^rtlioh  wa  think  (althovgh  respoadentf  esntantt   to  tha  aaatrary)   vas 

yraparly  Thrift  a<1,   sattiag  up  tha  prlar  proaa«diags  aad  tha  prori- 

aiaao  of  th«  trust  de«d   and  ovvrriag  that  raspaadsnts  baiag  tha 
avatrs  of  sartala  of  thaaa  bonda  brought   auit  la  tha  hunieipal   court 

af  Chicago  ujon   thaa,    aad  ea  iiay  SS,  1934,  abtaiaad  jud^ijaent   in 
that  ooart  against  dafcnrloat  £uildiag  Corporatian   for  tia»67l.ai; 

that  on  May  98,   19 M,   rospoudauts  oausod  a  garni a^mant  suaBons   ta 
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Itata*  ac«ln«t   ia«  t^iabts  in  poAaoaaion  ol'   tha  praslata  or  naut^a* 
gar*  tharaof ,   ar  diapoaitmriaa  of  rarital   oollocted  I't'oii'  tha  buiid- 
iag  on  tha  praMia«a.      tha  pailtloa  aTora  Vu«4t  oiidar  Uia  provisloaa 
of  thf  trutit   daad,    lU«ao  rtntala   ah»ttld  ba  oippliad  \o   Uio  pajr^abt 
of  iaxaa  aad  raatal  oa  tka  undorlylnK  Xaikaa;   ih»t   tha  ruitiklo  f» 
■Ainlng  aftar  auah  pugfrnaata  1^9   •paali'iaeillj  pladged  to   tha 
truataa  by  tha  tanua  oi'  th«    truat  doad  and   that   uadMr  ita  tasaa 
SO  ovnar  of  any  bond  or   iat«r«*at  aoapofio  h^a  ftuy  rl^t  or  lias 
«pon  tha  praparty  for  ranta,   iaauaa  aad  pralita  prior  to  or  to   tha 
oxoluaiou  al'   tUa  li«a  of   i.h«  u<maro  af  aay  unpaid  bottda  or   ooupono 
•oour^d  by  tha  truat  dood.     fatition«r  praya  an  laJuAoixon  and  far 
othar  rciiaf. 

On   the  foIlowlBii  day,   Ju&o  7th,   the  Chio«igo  71tl«  ^  iruat 
9o«  by  leava  filed  an   iBtarvaning  potitlea*   la  wnlcui  it   a«t  up  that 
it  vaa  tho  lagal  owner  of  th«  fao   titia  to  tha  praeiiaaa;   tuat  andor 
a  tru«t   A^raevoit  of  liovoabar  15,   1987,   it   aueeaadad  to   tha  laasoro* 
iBt«reot  In  tha  l^aaahold  aatftta.      Tha  all a«(ad  truot  agraaacat  vaa 
attao^ad  to   thf^  patitton   aa  Ixhitit   *A*.      It  proTldaa  ttiat  la  dafault 
of  aayvant  of  roat  latarrenor  alght   oallaat  thf  rant  froa  tho  00- 
onpyiag  t^naxtta  (  aub*laaaa«to)   aad  iat«rv^aor  voald  bo  graatad  a 
flrat,   ausarlor  and  paraj^oat  lian  on   the   I»aa«hold   aatata,   build* 
lag,  ranto,    lasuaa  aad  prof  ita.      iha  petilioa  a^arrai   taat   on  JioToa* 
bor  tl,   193«,   dafault  having  baan  a«da  by  tne  laaitoa  iii  payaaat  of 
tasioa,   intarraiior  gava  vrlttaa  aotleo  of   auah  dafault  purauaat   ta 
tha  laaaa:   further,   that  oa  ITebruary  14,   19  33,   in  conBldaratioa 
of  intervanar*a  forbaaranoo,   tha  looa«e  vitn  tha  ooaacat  of  tho 
■artgago  traataa  agroad  tAat   tha  aoaigaaaat  of  ranta   ohould  bo 
doolarad  aaerativo  in  faTor  of  intarrcnor,   and  tuat  ih«  ruito 
oolleatod  aftor  i^oTotrtbar  22,   1932,    aliould  ba  ap,)liad  ia   tha  aolo 
dlacratloa  of   tho  CTilearo  Title  *  Truat  Co.   on  ground   rent, 
taxea,    Ho.;    that  frankanatela  *  Ca.   waa  than  aanaglag  tha 
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pr«s.l«t«  and  «»■  r*t»lA«i  tu   osatiAu*  *u«h  iiMi«4((Mi«ttt  luiaar  this 
•rraagmimt,   toid  ttiat   t^«  rwitt  Mhy*   »in«»  tuat  tia*  b««ri   99  ap* 
fliad;    that   tit«x«  !•  iiu«  lBt«r?«tior  «uip»ld  r<^tt   tA  tn*  Mutunt  ^f 
|tS«5SB.  71,    tmi    tJnat    the   sua  af  m,4M.74  would   b«  r«qttir*4  t* 
»••%   tucas  diit   Jttljr   1,   1934;    tUiit    tU«  garnit^iMent   proeatdlngs  hftT* 
iit»ri'«r«d  viih   ih«   collection  el'   tlioee  re/;te  •»«   that  akleeo   th««e 
freeeedlnge  oure  ea^oloet  ini«rT*ner  would  be  required  te  deelere  a 
forfeiture  of  the  leaeeheld  eekaLte* 

On  thft  aeae  date  roapondente  filed   their  Joint   aiid  erveral 
verified  anewere  to  both  petitions,   iu  whieti,  they  ebjeeted  to   the 
Jariadietlen  of  the  eeurt  over   their  pereona  and   the  autojeet  matter 
ef  the  litlKatlen.     They  averred  tiiat  judi^iaient  for  tSSBO  had  beea 
entered   1b  the  garuia<i&eat  {iroeewdittg  n^^u  the  answer  of  one  ef 
thete  tenants  .iuad  aeserted  tuat   the  truateee   ^euld  preseai  th«>ir 
elalme  in   the  liuuaidlpal  eeurt  ef  Uhieago,  net  ia  the  Cireuit   oourt, 
the  anewer  fur  titer  der.iae  that   the  rii^ta  of  the  truatees  are  ea- 
lierlor  to   th«t  rlgiita  of  reapondenta   iii   the  rente  garniaheed.      Ihia 
ane^er  waa  verified. 

The  orier  whien  eajoiaed  reapondeata  alao  r9ftiTT9i  the 
•auee  to  a  abater  to   take  the  eTideiio«  and  reT>ort,   and  the  x%9%t4 
iadieatee  thai  the  trial  ef  aaid   eimee  is  preoendinR,  i>en>iing  a 
final  deer#e.     We  thlaJi   thie  eourt  aheuld  net  indieate  ite  eplnlaa 
en   the  points  raised  by  reepender.te  c^olni;   to   the  aierlts  of  the   eon* 
troTorajr,    but   that   een si') oration  of  these  aheuld  be  reeerred  until 
iueh  tiae,    if  erer,   as  a  final  deeree  ie  ent*rod   in   the  eaae, 
Ve  therefore  exoreee  ae  opiniea  uvea  the  riointe  ia  eoatroTorey  aa 
to  whether  roa.'onf^onte  are  nreeluded  fren  audLataininf  garniahnoBt 
by  reason  of  the  prorlsions  of  the    vraet  deed,   whctner  the  filing 
•f  the  bill   t'^To  a  certain   court  Jurisdiotlon  ef  the  rents,   issue* 
aad  vreftte  of  the  aortgaged  preaiaos,  whether  petitioner  had  ah 
a4e<]uate  and  eeaplete  re«edy  at  lanr  in   the  garciabaettt  pre eaed lags. 
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vh*thcr  th«   uhle»<o  Till*  /    Tr^  at  Co.   v»«  prep«rljr  ullt^M  to 
latorroao,   or  whothor  tho  agr««a«nt  \>y  whloh  tho  ronto,   loraoo  ktA 
lirofitB  woro  Aoaia-nod  to   It  to  T%lld. 

1  t   !•  urgfld  that   tho  Circuit   court  orred  lit   onjclrlaf  tho 
oafore^ia^sfit   oi'   tix*  Judgvent  vlthotat  roqulrlns  «  \Dni   In  faror  of 
iofondmtit   la   twloo  the  wBoiuat  oi'  It,      Thio  oont«iit.lon  is  tnooA  on 
•ootloa  a  of   tho   InjuRotlon  *ot  (Omhlll'B  111.  Rov.    St%to.   1933, 
okAf.    §9,    ooo.    d;.        Koopoxidonto  olto  Qu<gramf«>  Iruat  4  Savintf 
^W^  Ti    ^irlf^Rr    2*^  IJ-i.   A»P.    W,    f^ita  BiMiy  other   oliullja-   casoa, 
all   oi   whion   ATO,   wo  hold,    inapplloa^lo,   for  tho  reaaon   that  is 
th«oe  eaaoa   tht  In^unotion  waa  prayed  a&d  allowed   tu   tho  jadi^Ottt 
dol»tor,     th*  injaaetioa  horo  mmm  mm%  yrayod  for  "hj  dofoodant 
dobt«r,   nor   iff   it  in   fiyor  of   that  oor^ox«lloo.      Ihe   r^o  OdBttaiit 
for  it  thoroforo  not   aiiT'lieaiplo,   aud   tho   oourt  tai^it   In  it  a  diooro* 
tloo  for  rood  oauBO  aho'oa  /!l«p«nso  vitA  any  bead,     JaXfo  t,  goo»or> 
147  111.   Api».   449;   8>oIort  t,  Moyor.   246  111.   App.   Id. 

fhla  iaJtuiQtion  ordor  waa  wall   doolgnod  to  proaarro    tho 
otatuo  pending  tho  trial  of  tho  oaoo  o^   tho  aorita.   and  tho 
ttatato  andar  «!hioh  this  appeal  vaa  taj^ion  ia  uot  intondod  to  pra- 
Tont  tho  operation  of  a  reatraiaini^  ordor  eiaorod  unaer  ouah  ulr* 
ouaataacoa.      In  Haaaajeall  Co.   t.  »QOda.   247  lli.    App,   170.    thio 
ooart  bad  oecaaioa  to  ^if  oaroful   ooaaidoration   to  tho  oonotruo- 
tioa  of  that   atatute.   and  vhile   tnoro  vaa  a  diff<^rocoo  of  opinion 
in  iha  coart   aa   to  tho  iberita  of   tho  th«n   iaatant  caso,   tho  Judgoo 
wore  agreed  4a   tha  atatovont   tnat   "tha  prii^ary  purpoaa  of  tho   atatu%« 
ia  to   p(>roit   a  roviow  af  tha  exarelao  of  tho  diaeretlon  lod«od  in 
tho  ohafiotllor  with   tho  purpoaa  of  dotorminiac  whothor  tho  inter* 
lootttory  ordor  prohablj  wao  neoeaaMry  to  aalntaia   the   atatwf  qaft 
and  Tireoerro   tho  equitable  riehta  of   tho  parti ea."     Xo   ihn  aaaa 
affoot  are  yitigerald  t.   Chrioty.   242  111.   App.    343;   yrledaaa  r^ 
Pookler,   tfSS   Hi,   A^p.    803;  Linooln  Iruat  ^  •Jarfin&m  BanX  v.   iiclaoc. 
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Ml    III.    App.    370, 

Vft  are  •ntl«fi«d  that   th«  ch.jr.tAllor   in   thic   oavn  ex»reis«4 
«l»e  dl«eretl»n   in   Inaaiag  tha  r^atmlciii;;  ord«r  an^f   thus  prca«rv» 
lair  th*  truai   PBt^t*  and   the  fuada  la  aonXreyfnraj  ant  11   tha  rights 
of  thff  r«*wT)actlTa  partiaa  thareln  might  ba  dateriuiuad.      ?or  this 
raaaoa   thn  or<)i>r  al'  tha   trial   eourt   ia  afflrKad, 

Af/IiJLl.i). 

O*0«a/>or,    »-.    J,,    f«d  itaSurfiy,    J,,    cofcuur. 
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MR.    JU3TI01  MeSURBLT  BKLIVSRID  TSB  OPIlilOK   OF  THB  COURT. 

Dtf«idant«  vare   ohare.«d  vitb  a  conspiracy  to  defraud   the 
City  of  Chicago*   and  upon   trial  ware  found  guilty.      Joiinaon   and 
Muorllng  were  fined  |50C0   each  and   sentenced   to   the  penitentiary; 
%h9  other  three   defci^dants,   li^uinn,  Wargoeki  and  Duffy,  were   sen- 
tenced  to  one  year  in   the   county  Jail,      floyd  Knott,    also  a  de- 
fendant, was  nerer  apprehended  or   tried.     Defendants   seek  a  re- 
Tfreal,   asserting  as  one  point   that   the  People  unfairly  tried  the 
•aee  againat   them  in  t  xat   it  presented  eTidencc  and  ar^-ued  to   the 
jury  that  defendants  were  guilty  of  wrongdoing  not   charged  in   the 
indictmant   and   contrary   to  a  stipulation  between   the  parties.      We 
are  of  the  opinion  that  the  point   is  well   taken. 

The  eontrorery  arises  out  of  a  eontraet  let  b>   the  City   to 
tlie  Sleetrical   Contract ing  Company  for  the  installation  of  founda- 
tions and  oonduits  for   street  lamps  in   Chicago.     Harry  A.   Johnson 
was  preeident  and  fleyd  knctt  Tice-president  of  the  KlectOieal 
Contracting  Company,  Sugene  G.   q,uiiin  was   chief  inspector  of  the 
work   for   the  city,   John  Muerling  city  electrical   eufeineer  in   charge 
•f  the  work,   Jfrsurik  Wargoski   etorekeeper,   in   charge  of  city   eleatrl- 
•al   supplies,   Joseph  Duffy   stenographer  and  bookkeeper,    in   charge 
of  recorde  of  the  city's   supplies  and  equipment. 

Originally  the  indictment  was  in   three  counts,   the  first 
two   charging  eonspiracy  in  general   terms;   upon  motion  a  bill   of 
partieulare  was  filed  as   to   these   counts,   ^hieh,  briefly  stated. 
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eharg«d  th«t  defendant •  h»d  d«fraud«d  the  City  of  oionsy*  toy  failing 
to  p«rf»rBi   ih«  work  aucordiug  to   tho  tormo  oi'   tlxo   contract  -   that 
ia,  by  *BkiniiiBg"   the  w«rk«     During  tho  trial   oounte  one  and  tvo 
wore  noilQ  orymed:    tho   chird  count,  mmb  which  tho  parties  wont 
to   trial,    charges   that   tho  dofondanta   conspired   to   defraud   the 
City  oi'  oertain  suns  oi*  luonoy  by  pemittin^  the  oontraetor  to  do 
loss  work    than   that   called   lor   by  tho   contract   and  at   the   same   tiaio 
paying  upon   the  basis  ol'  the  work   called  lor  by   the  contract. 

The  parties  had   entered   into   a  stipulation  with  rel'erenoo 
to   the  lotting  ol'  tho  eontraot  which  recites   the  Tarious  steps 
loading  thereto  -   the  bids  duly  eubaiitted;    that    the  Slootrical 
Contracting  Coapauy  reooiwed   the  cuntrsot,   wnicxi  was   "duly  ap- 
proTOd**  by  tho  mayor  of  Chicago;    that    subsequently  a  supplemental 
eontraot  was  made  for  forty-soTon  street  la^ips  in   other  locations 
than  those  sueoifiod  in  tho   contract,    and  tiiat  said   supplssisntal 
contrast   "was  duly  and  legally  entered  into"  "bj  tho  City  of  Chicago 
and   the  Electrical   Contracting  Conpany, 

Dofendatits  charge  that   the  attorney  for  the  prosecution 
trying  tho  ease  went  beyond  tho  charges  made  in   tho  indie tatont  and 
broached   tho  stipulation  as  to  the  legal   execution  of  the  contract 
by  introducing  OTideuoo  and  arguing  to    tho  Jury   that   the  contract 
was  procured  by   the  £lectrioal    Contracting  Company  by  collusion 
and  fraud.      i'he  prosecution  introduced  OTidenco   that  while  thoro 
wore  only  two  bidders  for  this  contract  tnero  were  about   twelTO 
ether   concerns  in   tho  eleetrical   contracting   business  capable  of 
handling   this  Job,   and    that  there  was  a  shortags  of  work  in   this 
kind  of  businsss.        Objection  was  made  to    this  line  of  oTidonco, 
which  was  sustained,   but   the  prosecution  persieted  in   introducing 
rrldenoe  tending  to   siaow,   by  inference,    that   there  was  oollusisn 
prior  to   the  letting  of  the  contract;    that   this  was   cTidencod  by 
the  fact  that  no  estimate  was  isado  by  the  Gitj  of  the  cost  of  the 
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vork.      A  vlta««»  vas  pezulttel   to  testify   that  h*  had  IxifonaatieB 
th*t  there  wae  faToritiea  in   eoBneotloa  with  the  Jet.     Baaed  upon 
tkis  eTidrnee,    the  proeeouting  attoraej  axi^ued   etreou»oely   to   the 
jury  that   the  ylaae,    epeeificationt  and  ceotraot  were  drawn  "bj 
Jtuerling  vlth  an   "inflated  priee,*  pareuant   to    the  eontpiraey* 

There  wae   in   eTxdeiice   that  defendant   Johneon  and  i^Ioyd 
Xaott  had   dra^m  eertain   eUeeiiB   aggregating  $60,000,   whieh  were 
charged  on   the  booke  of  the  oomfaay  to  labor  and  expense,   and 
lator  to    the  personal   aeoounts  of  Joxineon   and  Anett.      It  wae 
argued   to   the  Jury  that  th«e«  eheeka  were  paid  to  Mioiiael  J. 
X.tnnedy,   Ceoaiissioner  ef  gas  and   eleetricity  for  th«  City,   and  te 
defendant  Muerling  who  drew   the  plans  and  epeei  Heat  ions   for  the 
City,   I'or   the  purpose  of  procuring  the  contract   lor    the  itlectri- 
•al   CentraotiBg  Coxupaay. 

The  OTidenee  and  surj^umeAts  of  the  prosecution   ehould  have 
1»een   confined  to  the   ciiargc  of  nonperf or&.Anae  of  the   contraet.      It 
vaa  prejudicial   error  te  attack   the  lattine;  of  the   contract   to   the 
Bleetrioal   Contracting  Cocipany. 

An  instruatioB  given  by  the  oourt   tended  to   assist  tne 
9ro8eo\ition   te  go      outside  of   the   Indictment   and   the   stipulatian. 
This  inetruotion   told  the  j'lry   "that  if   two   or  6»ore  persons   ooa- 
apire   either   to  ooouait  any,  ofleaae  against   *«•   any  **^   ineorperated 
eity  »««    in   any  sanner  er   for   any  purpoae*    the  parties   to   the   oon- 
•piracy  might  be  punished.      The  court  refusod   to  i^iTO  an  instruc- 
tion  at    the   re  iueat   of    the  defonclants   to   the   effect   that   it  aust 
\9  presumed    that  the   olficiaXs  of  Chicago    acted  in  a  lawful  aanner 
when   the  original   contract  was   entered  inte  and  omst  preauae   *\jiat 
the  bidling  on   eaid   contract  was  done  in   the  regular  manner  in 
accordance  with  the  law.  *     This   instraction   ah.uld  hare  been  giTca. 
The  People  t.    C.  h,   A  tt.   K.   h.    Co..    314  Hi.    446« 

It  is  coiuvonplaoc  to    day  that  erery  pcrsoa  charged  with  a 
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or  1m*  i«  sntltltd  to   a  fair   ^nd  lapartlml   trial   in   eonfoxmltj'  with 
tho  laws  ol'   thm  atat*.      Tbo  laew  viil  not  tolorato  tho  proooQutlcn 
of  tho  d«fcn'1aDt  for  a  orlme  whioJn  has  not   boon   ehargod.      In 
MilMiold  T.    Tho  Peoplt.   12<J  111.    150,   tho  oonyiotlon  wao  roTorood 
on  th*  ground   that   oridonco  wao   adnitt^d   of  a  dlotinct   act  not   in- 
olwdod  in   tho  Indiotmont  or  bill    of  petrtlaularo.      In  tho  Poople  y. 
Of^wltejte.    350  111.    359,    tho   court    naid:      'The  rulo  h&o   long  oxistod 
in   thia   utato,  howoror,    that  proof  of  oeparato  eriaoo  wholly   dia- 
oonnootod  from  tho  erl«o  ohargod   la  errortoous.  * 

Wo  havo  not   dlaouoood   tho  dlotlonary  deflxiltiona  of  tho 
vords  in   tho   stipulation*      It    is  woough  to    aay  that,    taxon   in   eon* 
nootion  with   the   c>iargo   in   tho   iadiotiaont   relating  to   the  perfom- 
aneo  of  the  nork,    it   could  only  bo  underatood   to  bo  a  atlpulatioa 
ooToring  all    tho  faeta   in   eonneotion  witn   tho  letting  of   the   oon- 
traet    and    that    it  waa   lawfully  made, 

Tho   error  in   thia   r«»«peot   would   affeot  not   only   the  Bartloo 
oonoernod  with  the  procuring  and  letting  of  the   contract,   but   *OLso 
tlioso  dofeniants  who  wore  oonnooted  only  witn    the  work  itaolf.      All 
tho  defendants  wore  injured  by  thia  prejudicial   conduct  on   the  part 
of  the  proeeeutina. 

Does   the  eyidonoo   eatabliah  beyond   a  reasonable  doubt   that 
dofendanto  were  guilty  of  a  coneniraoy  to   defraud   the  City  by 
•skinning*  the  work? 

The   contrast  was   ot.terod    into  Jobruary  1^,    lv31,    and  nork 
was  comiiTiencod  alaost   iifamediatoly.     Michael  J.  Kennedy  was  Commis- 
sioner of  Oas  and  Klootrioity,    in   charge  of  tho  work  for  tho  City; 
shortly  after  the  work  was  ooamoaood  ilnott,   ▼ioo'president  of  tho 
Contracting   company,    oonplained  to  Mu'^rling  about  tho  weight  of 
thr  manhole   forms  and   eoTors.      The  contract   prorided  that  tho   City 
wowld   furnish   the   eastings   for   these   and   also    specified   their 
weights.      Knott  ooaplained    that  when  the  eastings  were  mad«  ac- 
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cording  to   the  natt«rnt  furoiahcd  by   the  City  it  waa  found   that 
they  were  about   BO''  oTervel^fht  and  that   the  oontraetor   czpeeted 
to  hold   the   City  reapooelble  for   tnlo  aad  would  clalA  extra  coa« 
pennation  at   the   oonoXuelon  of  the   eon tract.      The   eontraetor  wae 
to   f  ami  eh  all    the  material,    .aid  i£nott   alio   stated    that  it  wae 
found  neceseary  to  u»e  a  large  aAoixnt  of  adJitional    two  ineh 
yipe;    that  in  pushing  pipe  oonduite  under   the  street  fr«>a  lamp- 
poet   to  lamp-poet   there  is  a  great  deal   of  breakage   caused  by 
unexpeeted  obstructions.      There  wae   in   OTldence  that  a  eontraetor 
oould  use  as  maeh  as  500  feet  of  pioe   in   attetrptlng  to  push  a  30 
foot  lateral  under  the   street.     Knott   stated  that  his   company 
expected   to  make  a  claim  for  this  extra  expense,    on   the  ground 
that   thr  conpany  oould  not   know  of  the  presence  of  th^se  obstruct- 
tions   in   thp   street.     Muerling  reportc:d    this  to  Kennedy,  v^o   told 
Vurrling  to   report  to  Knott   that  under  no  oireuastaneeo  would 
elaias  for  extras  be  allowed. 

Kennedy  and  >iuerling  had  a  further  dieousslon  of  this  mat- 
ter atnd  Kennedy  testified  that,  having  la  mind  "that   the  Separt- 
nent'e  past   experience  in  regard   to   settlements  of  the   extra  claims 
of  contractors  had  been  quite  disastrous     to  the  Department,"  ht 
told  Muerllag  to  try  is  work  out   some  sort  of  plan  whereby  the 
contractor  would  assure  the  Pepartsient  that   the  job  would  be  per- 
formed  emd   oompleted   and  bo   claim  for   extras  mads;  Muerling  told 
Kennedy  he  had  been  going  orer  the  plans  and   spscifications  and 
found   that   they  followed  a  form  used   when   ths  City  installed 
thousand  pound   concrete  laap-posts,  whitii  prorided  for  a  foundation 
of  forty-two   inch  depth;    that  the  City  in  the  present   inetanee  did 
not   ertjsct   to  use        concrete  posts,   but   Intended  to  use  45C   pound 
iron  posts,   which  would  require   a  concrete  foundation  of  thirty 
inches   in   depth;    that  it  was  throu^  inadvertence  that   the  contract 
called   for   the  old   type  of  frrty-two  inch   foundation.      Kennedy  and 


•liioa   tft^Jld  al>:X3    tLu^Qvi   .^£S«    9i.:tj'    ^9^    >«  i:#l«fiO^Q»l  'v:^^^*'    9tii    biQU   ot 
a«v  ii:  ^«il^   b^ii^t^  ^a.l»  :tio  «i4iiT«>jjfe«  9iia    Urn  i^wiaru'i  oi 

titSf^ts'tiiioo  *  J' ail;'.   ••■t:t."i;...  Ei«w*  ii'xi»£fX      ,aooid£)Bi*ad'0  fe9*9»crx«»«tJ 

Of.   «  r{ip&F«|^  «t  $n  '0   ^»»^  Qi^  as  £iai>JB  e^s  9«u  tluoo 

bio*   ^iiOil'X'iiis^  ;«Jb*.ui   asiJ^x*   'xo't  si^Ia    t;>n  bos    6®^e«XtTaMift  fcne  ftsarxet 

^a«  nttoi^-coi'tioeqis   ^iv%  sriwsicj  wl*  *t»vd  naios  n»«!i  Aail  sri  y&««"«2 

tynLltiSvtnt  vH«  edii    i.t»j*w   b*9i/  KOi^'t  *^  J&»wi>XIot  Y»itr   ^«ri*  hiwot 

^^Yl<^  'to   tjol*«ftri««t  i^d-^^isnt)*"   «   w'^i.AJjjr*''    hLi.^^  /fojtrtw   .tsiftdf?  «oti 
fcOB  Y^*»^'»«'^      .Hoi*«6«iJol  *lotii   !?w^«.Y.^*i:o'!t  'le  eMjVij  >lci  Wii*   rxo't,  fcj%iX»o 


Mtt«rllng  th«n  oonelu4t4  to  propoat   to   th«   Uontraoting  otMpany  to 
roduoo   thf  4«rpth  of  tho  foundation  frov  42  to   30  inehoa  Id   con- 
•14ormtlon  of  tho  Contract ing  oovfany  (uaranteoing  to  prtaont  no 
olala  whotBOOTor  for  oztrao. 

Tho  City  at   thlo  timo  had  a  quantity  of  short  longth 
•ablo  in   otorago  whleh  It  had  not  boon  ablo  to   aoo.      It  «a«  propoood, 
aa  part  of  tho   indueesiont   to   tho  Contracting  oompany   to  refrain  fron 
•laliDing  oxtraa,    to  permit    it   to  uao  oo  nuoh  of  this   short  length 
•ablo  aa  it   could  use  if  It  would  replace  the  amount  eo  used  vith 
■eVf  longer  pieces  of  cable. 

Xnttt  was  then  requested  to   call  upon  Kennedy.      At  the   con- 
ference i^ioh  folleired  there  waa  a  discussion  with  reference  to   the 
•lain  for   f>xtras,  &aett   calling  Kenn edy^s  attention   to   the  fact   that 
In   the  past  such  clains  had  been  faYorably  acted  upon  by  the  city 
•ounoil;  Kennedy  then   said   that  it  had  been  discoTered   that   the   con- 
tract oalle4   for  frundations  at  a  greater  depth  than  necessary  and 
that   the  contractor   could   save  enough  noney  on  the  change  froa  48 
inches  to  30   inches  of  depth   to   ooicpensate  the  contractor  for  any 
extra  expense     it  might   Incur;  Kennedy  also   offered   to  alio*   the 
contractor  to   use  part  of   the  cable  and  transfomera  in   the  city 
atorage  yard  proYldcd  the   contractor  would   replace  then  with  new 
■aterial   auad  not  nake  any  clais  for  extras;  Kerjaedy   told  Knott    that 
be  had  authority  under  the   contract  to  make  this   change  in  the   depth 
of  the  foundations  by  a  proTioien  reading  as  follows: 

"Change  in  plans.      Article   89.      The  Commieeioner  of  Gas  k  Electricity 
i^aaerres  the   right   to  make   auy   change  in   the   speciiioatlons  and 
plans  which  may  be   deemed  necessary,    either  before  or   after  begin- 
ning any  work  under  this  contract,   without  inralidating  this  con- 
tract;   providing   that   11'   alterations   are  aade,    the   general   character 
of  the  work  as   a  whole  is  not   changed  thereby," 

Knott  agreed  to  this  arrangnaaent  and   the  work  proceeded  accordingly. 

Kennedy  wae  called  as  the   court's  witness,   and  hie  Tcrelon  of 

what  occurred  was  not   contradicted.      Defendants  admit   that   titey 

furnished  a  thirty  Inch  depth  foundation  Instead  of  the   forty-two 
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-009  nt  ttSAoaJt  OS  et  SI'  seict  onltshcju^ol  !»dl  to  otmtb  9Ai  a»ii6«i 

iliiw  fc«fii.'  -A8   3 ,Tii!<r.ajr,  «>ii?  »0v8Xq»t  ?^i»9W  .' i:    tl   >e«  &Xuoo  *i  as  «Xtf«9 

■^iTio   B&i  x^  a9<i«  Jbajas  YXe'Atevs'i   OKt^er  i^Aif  e^i«Xo  il0a«  i4«q  9di   al 
-noo  sjiid   *«Ar  fe«i»ro»«lft  sia»tf  ft^ii  ;!i  Jj?-o#  bii^a  iWfi.i  x<>5!afl«il  jXloanoo 

»di  »«XX«  ©I   fcOTtalto  eftXs  x*»r.i»A   ;t;.toflti   ^iigir.  j1      »«£s»rrat»  wn^x9 

Xil9  ^(ii  £iJt  ^tftujixo'Uit*?,*  t>»&  •X<J«y  eJi^  "i^j  tiaii  *>©"  "^J  lo^oitaiaoo 

Wi>n  ftiriiP  ss»£^.i  99iSi«j»7  AXu«»,  '!«ii«Wi'sJno-»  arii  fhirox^  ^«#x  •ifiio*« 

;js?jii   iioai  blfit  ^fcftimdJS- jas-mxa  lo't  *^1«X»  f:'TL»  »;Usa  ion  bm.  JJifi-i9iAm 

XiioiLtoaid  i   ««»)  lo  x»a«>xa8Xi*.io!;»  «  »X«.Uia      .aa^Iq;  lai  »i8n*dO* 

-ai  ^-1  •.      .  .     ^  «a«Xq 

•xe  ,  '     U  ■.;  -x^    ;tOATt.^ 

,-,^,...,..,   ,.  oa  ai   <*u  ■■.  -.    ..-.   -low  orii   lo 

Y^  <:*    j»iij    Jlir'?!a   h:icutbnf>  !.«.■      .d»t9ift«*c^noo   too  «•"  ft»tiwooo  i«xfv 
ow^-\;^iot   ©ii^   to   hB9i(inl   aol$k:bauct  tita9b  dual  xttliU  «  5«xftinrtiit 


inch   oall«d  for  by   th*   oontraot,    atfkd   say   tbat   this  was   dona  purtuant 
to   th«  arrang«B«nt  vitlx   the  head  ol'  the  city  department  hay  leg  the 
matter  In   oharge,   and  was  entirely  free  from  any  fraudulent  purpese. 

A  nuBiber  of  witneeees  en  ))ehalf  ef  the  prosecution  testified 
that,   in   their  opinion,   under  the   oontraet  no   claia  could  be  allowed 
to   the  eentraetor  lor  extras.      The  defendants  atie&pted  to  prore  that 
as  a  matter  ef  fact   it  had  been  usual  for  the   city  council   to  kllov 
far  sueh  extras  in  other  like  contracts,  but  objection  to   this  line 
ef  eridence  was  sustained.     Xhis  ruling  was  error;   the  eridenee  bere 
en  the  prebabllity  of  the  arrangeroent  with  iLennedy. 

Pursuant   to   the  agreentent   to  reduce  these  foundations, 
B  right,   a  city  inepeotor  ''irhe  had  charge  of  inspecting   the  holes 
into  which  the  concrete  foundations  were  to  be  poured,   was  giyen 
Instructions  to  reduce  the  depth  ef  these  foundations  te   thirty 
Inehes.     All  of  the   foundations  inspeeted  by  him  were  ef  this  depth. 
Bright   seoas  te  hare  be«a  a  con^etent  man,    employed  by   the  City  for 
many  years.      It   is  also  in   eridenee  that   the  Contracting  oooipany 
atrer  made  any  claims   for  extras. 

The  prosecution  charged  that  the  contractor  unlawfully  took 
certain   cables  and  transformers  from  the  city  storage  yard  and  used 
them  in  the  work.      This  city  material  yard  was  under  the  general 
superrieion  of  the  defendant  iLuerling,  whe  was  a  party  to  the  ar- 
nuigement  permitting  the  contractor   to  use   such  material.     Defendant 
fittffy  was  a  subordinate  clerk  assigned  to   the  city  material  yard, 
where  he  kept   the  reeorda.     Defendant  Vargoski   acted   in  the  capacity 
ef  storekcf^per.     l^ott   instructed  one  Schlffauer,   in  the  hauling  and 
trueking  businecB,    to   i:o   to   thia  yard  and  abtaia  acme  ef  thia  material 
vhi^  he  did.     B^ery  time  auay  material  waa   taken  from  the  yard 
Schlffauer  signed  a  rffeeipt   therefor,   »rhich   reeeipta  were  written 
by  Wargoaki  and  are  la  peseessioa  of  the  City  as  city  records. 
Daffy  recorded  theac  transaetiona  in  the  yard  etook  book.      There 


veXK  o#   iitiai!Ci&  \c^l9  «iij'  'xo'i  Xis^siu  waeJ  basi  ii   t^^'t  to  t^fium  m  »m 

^asxolsMniiiO'l  standi   s»w&ei  «»d'  j£ii».d»9ia«  rnii  ct  ia&u^tu^i 
*Afvi9b  nlu^  .<r  l^di^'a'iqj^al  sa^liiMbcuiQt   f»di  I0  XXA      .«f>ii9ai 

bmk!  b^m  btax  »a«'*<^*8    u'ifi-o  eiv)  .no-it  8n*ai.'iolaa«"s;,>  .&tj»  i»»Xs^jp3   ai^Jirft© 
IjBisnsa  9rfi  tafe/ftij  e*iw  fc%s'<.  iiiiT>r,5,is:,i  ^*io  «lr^'i      ,iTto«  »/f;f   tti  stBri* 

Cei*x«»^«m  «iiit   Ic  »iSoa   wJLRJcfo  l>a«i   Sifi^  -^l^<^   ^*  03  0*    ,a»»itlsi»«(  ^alattut* 
ad^Jliir  »ir»»f  8*«?l»0»i   daidn    ,10*19 rt»fiix   ,Jflri9»'»x  Jt   fco.TqjiB   I9i*«'l*tlrfd8 


!•  •▼idm«*  thttt  tb»  •OBtf»«i*r  r«%um«d  mi  MMuat  of  bw  aiAtcrKl 

1i«tvn«ii  Uit  aNMiunt   tAk«ii   and   ihn  MMunt   r«tuni«4  "^y   Ui«  •o»tffmoi«r* 

fiHViag  th«  progrcts  vf  %h%  v«rk  £.«fitttt4y  ••aa«4  %•  ¥#  C««- 
«i««iwi«r  af  •«•  Mi4  fll««triclty  and  hia  dutias  r«r  •  thMrt  ti*« 
var*  t»K«a  trar  kjr  Jfrwueis  M,  o*]lMni«XI.      July  1,  19  31,  o*l>»nn»ll 
••rtiri«4  t«   tl^«  aity  Mattrvllar  Uiftt   tit*   eontrmetar  teiU  MttisfAS- 
tarily  eMifl*tft4  61^  tf  tfe«  «»rk. 

July  iCi,   19  U»   VlIliMi  4.    Jft«k»os  «««u)6^<l   Uaa  oiri««  ^f 
€«uitffai<Mi4nr  •f  Ga*  Mi  »l*«ijrloity.     far.   JAtJKaoii  «m  mi  •xsi«ri«fi««4 
»l»«trl««l  eontr*«t9r.     H*  %ttiiri«d  that  «h«3  it*  t«»k  •ffl««  h« 
lUMI  h«ar«  fpisaip  t*  th«  «ff««t  that   tht  jab  vm  baing  *tk&Bii«4.  * 
lluerllng  «rot<^   ta   J»iMkim»  atatlnn  in  daiail   tha  arraAsacant  anday 
«9iiafa  tha  aaatrAatar  vaa  tiainf;  aid  a&iarlal  that  balangad   ta   tha 
0&ty»   atfwtliig  tfeui  aaoiuit  tlutt  had  h9mk  aa  aaad  and   tha  a«<  unt  af 
■a«  aat«>rtal   that  had  haatt  ratttmad.      JaakaoA  «aa  inf»n»ad  by  r9p» 
raaant^tiTaa  af  tha  altitwRa*  Aaaoalatlan  •f  tha  fa«t  that  tha 
4«pthj|  af  tha  faundatioaa  h«d  bawa  ahaa^ad  fvaa  48  laahaa  ta  SC 
inahaa,       An  iaTaatis&tlaa  «aa  aa4«  far  Jaaii^aaa,  wha  taatlfiad   that 
ha  ibaa  aanaultad  tha  aarparatlah  aatuiiaal'a  affica  «a  ta  aftiath«>r  ha 
ahauld  «ah«  furthar  payaaata  aa  tha  aaatraat;   that  ha  la/ft  saad  aoaM 
ana  la  tha  oarparatlaa  aouaaal*a  afflo*  af  tha  aapt^aaad  dafaata  la 
tha  nark  «ad  «aa  ad^laad  that  daaf Ita  tuaaa  allacad  dafaata  ha 
ahaald  aaha  fiaal  payiaaata  and   ahauld  aartify  t^iat   tha  jah  «aa 
nOQ.<  aatiafaatory.* 

Aa  ta   tha  aXla««d  dafaata   iiia  avldaaa*  aiiawa  that  mt  ^12 
faundatioaa  aaiaatad  at  raad^a  tha  avorajjia  datth  «aa  30«ll/lco 
iatfhas.      Zhora  vaa  alaa   avidanaa  th«t   B«ma  fauadatiaaa  vara  laaa 
than  M  laahaa. 

Tha   aa««ifioatlo«a   aaXI«d  lar  KataJL    t«^rl»taa,    rhiah  ar* 

«•!«•  holdlag  tha  aoaarata  aatll  it  haa  hardaaad*  An  Isvaaticatar 
far  tha  Oltiaana'  Aaaoalatlaa  taatlfiad  that  vaa<]aa  taitplataa  wara 
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u«*A.      It   is  in   eYiderioa  that  It   is  chaaper  to  ua«  natal   tiian 
wo«4«n  tantplutea.      This  invaatigator   did  not  taatil'y  aa  to   tam» 
platta  he   aav  but   aiinply  a&ya   that   there  waa  no   efidauea  that  any 
aatal   tenplatas  vpre  aeed.      It  it  hardly  araditla   that  the  oontraotor 
would  uee  a  nore  costly   ieoiplata  than   tha  kind  aallad  lor  by  tha 
eantract. 

Another  alleged  dei'eat   is    the  laok  of  grouting,   i«hicn  ia  a 
layer  of  concrete  pl^ead  upon   the  top  of  the  foundation  after  the 
iron  li£,ht  posts  n&vo  Doea  bolted*      It  is  admitted   that  no  grouting 
was  placed  on  the  posts.      Jaekaon  know  of  this  omiaaion  at  the  tiao 
he  certified  that  th«  job  was  satisfactory.     The  del'enss  off (!>rod  to 
proTR  that   szperienes  kad  shaom  that  it  was  better  work  not  to 
pl&eo  grouting  on  laap-poata;   titat  of  600  light  posts  ereeted  by 
the  City  itself  at  this   tljae,   under  the   same   specification  a  as  in 
the  instant   case,    the   City  did  not   grout  any  oi'   the  poets  becaust 
of  the  hii^h  coat  of  maiutananoe  of  grouted  poata.      It  ia  in   eridenes 
that  grouting  all  the  posts  would   coot  about  $&400« 

Cociiriissioner  Jaokaon   testified  that  the   saring  to   the  con- 
tractor by  the  ehorteuing  of  foundations  and  lack  of  grouting  was 
117,250.      KentiOdy  placed   the  oaTlng  at  110,350.      Ihere  was  other 
teetlitony  of  a  larger  amount. 

It  was  also   in   oTldenee  that   in  a  contract  of  this  kind 
there  were   always  certain  differences  or  deficiencies  against  which 
the  City  protected  itself  by  requiring  bonda  fron  the  contractor. 

Article  26  01    th^   oo|)tract  proTidea  that  if  it    should  appear 
that  the  City  haa  made  any  illegal   or   excess  payments  tc   the  con- 
tractor »    it   it^rees  to   r«»nay  the   sane  on  dsouuid.     When  the  contract 
was  entered   into   the   contractor  gawe  a  perforaanco  bond  of  ^531,663, 
with  sufficient  surety,   proTidin^  for  the  performance  of  the   con- 
tract in  accordoneo  with  its  tcruts   and  its   specifications,    and 
oonditlonod  upon  the  repayment     to   the  City  of  any  illegal  or 


^«d   iBri^   *»ouei)lvo   en  caw  rttaiidf   i£.u  /att  art  as*#:;Is( 

9^  i;;e'  ie«1   b«li:*9   tol^L  «^    MiiCl  »tmiifamt  \X$99Q  ?»tojx  a  931/  bluov 

,SoMrttt»9 

snl^ViOra   ott  ii^ii   tn^iii>ihs  tl   *I      ♦ft»*X6d"  oesd  ov^rd  aisoq   JtJjjIX  noti 

lialdtr  iaaiA^  a^ianjl^i'ia!)  "xo  Booa^rf^ttth  alBii%o  By/i'tUi  stow  mtiSi 
'Uiniar'.m  biuotJM    31    ti   ijsiii   af>bitotq  i^Mttq^^   *ri*  'to  9S5  •Xoi^'xA 

,£69<X£a|  to  huo  i   9orLanio'ti9ti  j»   ^vjss  'xoio«T  i^noo   9iii    o#ai    b^islni^   tAV 

"XO  Xj«oXXi  x^**  ^0  Y'^"^  *<^''  '^'^      jTiioir^AqfOi  ohl  aogu  bonoi^X£>aoo 
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txocta  pajment.     Upon   the   couplatlon  of   th#)  work   the   c«ntractcr, 
»•   emll«d   l*or   by   the   contract,    furnished   the  City  i^ith  a  maintenane* 
l>on4  in   the  vaount  of  #&1,267.20.     Under  its  provisions  the  City 
▼as  protf^cted  against  any   defects  of  a>&terial  or  worJaaenship  for 
the  period   of   one  year  from   the   date  of   the    costpletion  of  the   con- 
tract,     Pefenlants  point   out    that  ne    clain  or  derand  has  been  Ba4* 
by   the   City  on   this   contractor   ] or   the   return   of   any   excess   or    il- 
legal payaients  although  uev  olty  officials  have  baen   in   charge. 
It   is  in   eridence  tl^jut   th«  Contracting:  company  by  Jonnson,   its 
president,   drew   certain  cheeks,    twu  for  $10,000   eaoii  to  the  ordar 
of   K,    J,   Welch,    Jr.,    tne  paynaater  of   the   coatpwiy,    and  other   caecks 
for  915,000  and  #25,000  resp««tiT«iy,   payable  to   cash  jji-i  andorsad 
by   Johnson.      Xhaaa   cheeks  aggregated  ^60,000.      It   is  ad; fitted   they 
ware  paid  througn  the  bank   account  of  the  contractor   und  were 
charged  on  its   booka  against  the  expenae  and  labor  aooounta,   but 
later  were  charged  to   the  in  llTidual  aooounta  of  Joiuison  and  of 
Kaott.      The  prosecution   stated   to   tho  Jury  that   the  proceeds  of 
these  checks  were  aso4  by  Johnson   to   bribe  A.ennedy  to   award  tho 
oontraet   to   the  £loetrieal  Contracting  Company.      If   this  were  true, 
why  was  not  Kennedy  indicted?     As  we  have   already  said,   such  a 
statement  was  highly  prejudicial, as  the  procuring  of   the  contract 
was  not  am  issue  in  tho   ease. 

furthermore,    there  was  no   OTidonee  that  tho  proeeeds  of 
those   checks  were  paid  to  Kennedy  or   to   anyone  eonnected  with  tho 
City.      In  tho   absence  of  any  «-rldenee  conneeting  t/iese   c-i«cks  with 
aay  of  the  city  officials  they  should  hawo  bow   excluded,      in 
Hoaton  T.   U.    8. ^   880  led.    697,    it  was  held  eridonco   that  a  hotel 
keeper  had  drawn  and   cashed  his  own   check  for  #1000  wao  inadmio- 
eiblo   in   the   absonee  of  owidence    to    connect   it  with   the   alleged 
bribe  taker.      Other  eases   supporting  this  rule   are  People  t. 
Bissort.   178  a,   Y.    64S,    affirming   71   App.    Div.    liSj    The  People  v. 
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.toJonTJfldOi   Alii*  «o#"»tf#   to   noiJrtf^eo    arm    worli      .Jn^iayaq  •s»e-s» 
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feOBioi-  ij»»!!|ft*t  ^ii\i,8S§   foK«  000, fii^  \o't 

ilssu  8'Aoi:'ti   ait   ac  fc»3yi«ii« 

-   iM^lritii^JS  »i(S  or  JoiJtJaoo 
b^Aidl^al  s:£'»oo»il  ioH  »«w  ^xftr 

.#«i(ii*  "iw£*   ill  »fc-s»Jt   lijs   ion  «»p*r 

Itiod  «  J<iuJ    •3a»felT»  blo/f  9*t*f  ii.    ,V«d    .fcij't.  Oe.ft   ,  ,a    ,tf  «t  ttp^ai^H 

»04,»XX/i   i»rf*    iliiw  it  losmioo   OCT   •!>*?i6l"t^  't#  #»a«*«l'it   »df  ni   ^ItTis 
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There  waa   eTi.1«nc«  from  w  loh  the  jury  could  t»Toperly 
b«ll«Te   that    th«   contractor,    through   Johnaon,   paid   defsr.dainta 
Kuerllng,   '^^ulnn,  Duffy  and  Wnrf^oalci  Tarloua   sctall    sune  of  raon«y. 
T1l<»8«  men  wera  deRorlbad  by  the  proaaoutlng  attomay  aa  tha 
*fmall   fry. "      It   is  ar^T^ed  that   thia  money  waa  paid  to   than   to 
procure  their   aoproTal   of  the  reduction  in   tha  depth  of  the   founda- 
tlone.      It  is  doubtful  whether  the  eTldanee  ahove  tha  money  waa  paid 
for   thia  purpose.      The  aat^ioxity  to   the   contractor  to  reduce  tha 
foundationa   eame  from  i!Le/jnedy»    the  head  of  the  Departri-nt. 

Duffy  and  Wargotkl  wera   ei;.ployed   in  the   storage  yard,    t-nd 
it   ig  ar4jued   that   they  reoalyed  brifces   to   p.^jntait   the    contractor   to 
talcp   cabl?*   and  roriterial.      Again,    the  authority  to    take   thia  n.at^rial 
carte   from  thq  h<?Rd  office.     While  theae   coniparatiyely   flmall   aaounta 
alght  hnre  been  paid   to  theae   "amall   fry*   defaj.darita   to   Bfrcure 
their  f^Tor,  whioh  should  ba   condeitnad,   yet   there  is  lack  of  any 
•Yldence  connecting  anything  they  did  with  the  oonapiracy  charged. 
There  waa  no    secreoy  about   either  the  reduced  depths   of  the  founda- 
tiona  or  the  omipsion  of  grouting,    and  records  were  kept  by  the 
City  of   the  amount   of  material   taken  by  the   contractor  and  of  tha 
natr  material  returned  by  it.      If  there   is   a  loss   to   the  City 
because  of  any  disorepanciea  either  in  work  or  Biaterlala,   tha  City 
is   amply  protected   (1st)   by  the   fifteen  per   cent  of  the   contract 
price,   or  $160,000,   retaina<!   by   the  City,    as  providad  by  the  con- 
traet,   tc  prctect    itself  against    any  deficiency  in  the  perforoianoa 
of  tho  work,    »nd   (2nd)    the  bond*  giTon  by  tiie   contractor  to   the 
City  aggregating  considerably  orer  $500,000,   to   aecure   tha  proper 
performance  of  the  work. 

The  reoord  may  riroduoa  Yery  strong   suspicion   of  wrongdoing, 
but   this  is  not   sufficient  to   justify  a  verdict  of  guilty,     Where 
a  conTlction  is  based  uoon  unsatisfaotory  OTidenae  whioh  fails   to 
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proT*  th«  guilt  vf  th«  d«f«adaiit  b«y«nd  all  reasonablt  doubt,  it 
i«  %h9  duty  9t  tilt  r«Tl«wiJBg  court  to  rororso  tno  Judgaont.  Tht 
v^.«y^>  w,    f;\inirti    »18  111.    t7«|    Tht  Poopl*   ▼.   ViiOP,.    340   111.    Bll. 

At   tho  suggeotion  of  tiao  btato's  atternoj  tno  eourt  oallo4 
Mionaol   J.   JLonnody  «•  a  witnooa  and  after  a  low  quoationo  he  wao 
tumod  OTor  for  erosa-exai&lnation.      Under  tho  elreuustanoes  tiiio 
waa  not  |>re<1udieial   error.      Certainly  tlie  def eiidanta  were  not 
harmed  by  Kennedy 'a  testimony,    and   the  record  ahewa    that   their 
eounael   stated  in  hi  a  argument   to   the  jury  that  he  would  hare 
ealled  KMinedy  ae  a  witneaa  if  he  had  net  been  otherwise  called* 

Oef«»D<<ant   Johnaon  hatd  Toluntarily  turned  over  all  hia 
r^oorda  with   cheek  beoka  to  an  inToatigator,    to  be  used  before   the 
grnnd  ,1ury.      Defendanta   reaueated   th(>   court   to   instruct   the   jury 
that  Johnson  had  a  ooaatitutional   right  to  ref uae  to   turn  orer 
to    the  prosecution  theae  books,   reeorda  and  papera.      Xhe  Instrue- 
tien   should  hare  been  giren.      It  is  well   establiahed  that  a  witneaa 
has  a  right  ta  refuae  to   fumiah  eridenee  wnlch  will   ineriminate 
himself,     harming  t.   aeeuritiea  Co..   242  111.    584, 

▲  vitneaa  teatified  that  he  had  not  been  able  to  locate 
Jtoett,   vice-presid«fit  of  the  Contracting  company,     ifroa  thia  the 
froaeoution  argued  to    the  Jury  that  Knott  iiad  Aieappeared,      The 
defenee  asked  the  eourt   to  instruct   the  Jury  to  disregard  tha 
OTidenee  and  argument   eonenrning   the  alleged  I'li^t  of  Knott,      Th9 
faet   that  he  was  not   found   shod  no  ll^ht  en   the  qu«etion   of  the 
in>ilt  of  the  defendanta.     Reforence  to   the  flight  of  a  co-defendant 
haa  been  held   error,    ?jnd   the  instruotion  should  have  been  giTOB. 
The  Feofflff  T.  Blumenberg.    271   111.   180. 

iMoae  at  th^  defendants   testified.      In   its  argument    to   the 
.lury  the  prosecution  referred  to    "one  man  defense,"      the   "whole 
defensa  ia  kr.  Kennedy'a   story,"   and   "tnia  one  man  defeusa"   -  by 
Mr,  Kennedy.      Ihe  record   ahows   that  fire  witneaeee  testified  on 
behalf  of  defendants,   with  ezhibita.      Indirect  and  coTort 
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pr«Judlei^i    to    their  rii<,hta  as  a   llreot   eoiunant  upon   their  failure 

to  teetli'y.     Watt  v.    TUe  People.    126  111.   9;    The  Peool*  t.    Annie. 

251   111.    iS7;    chap.    3i,    -;a-.    758,    Illirxoia    3t^tutee   (Cahill)    1933, 

are 
Th*«  commentB  ol'   the  i»roBecatiorj_/  dangerously  near,    if  not   altogether 

^r^Tt   the  prejuHlelal  line. 

There  have  been   two    trial*  ol*   irria   ease.      Def rrj'-jsifjts    oou^ht 
to    ehow  that    nt   the  first    trial    the   jury   stoed    eleven   to  one   for 
aequittal.      The   court  properly  excluded    ihit   ctI lence. 

One  of   thr  naia   theories  of  thr  presecatior   vacs    that  one 
of   the  objects   oi    the  eonsplracy  was   to  permit    'iniprcper  and   in- 
adequate ooaoret«  foundations    to  te   placed  Ander  the  lighting 
posts'*   ^m'i   te   allow  the   contractor  to   or.it   "tlie  £;routing  required 
by   said   piaiiB   and   »p  f-oi  i'l oat  ions.  *      The   def  c*i  darits   sou^t   to    show 
that   the   foundations  were   adequute   and    -Me  v  orlc   in   ^;eneral   good. 
The   court    lid  not   pcruit   defej.daritn   to   go   into    tuis   suhjeet,      A 
eriii'lnal   conspiracy  v'aa   vuarged  ^.gainst   defendants  and   the  eTldene* 
Ml  to  whether  it  was  a  ^;ood  or  a  bad  job  was  material   although   saA 
•ridenee  night  not  have  been  uiateri&l    in   a  cItII   aotion   for  hreaeh 
of  the   oontroct.      In  Lponey  t.   ?he  Peorlf .    81   111.    Apj,    37C  ,   the 
contractor  ueed  kilT/aukf>e   ctaent  instead  of  Portland  ceir.«nt,    called 
for  by  the   contract;    the  contracting  parties  were  indicted   and 
charged  with   oonsTiiring  to   defraud  the   City   of  hock  lelfuid;    the  de* 
fendaats  atteiapted  to   snow  tiiat  the  Ikilraukee  cerj^-^nt   they  used  ^aa 
»e  geod  ae  the  i'ertland   eement.      The  eourt  neld   that  if  the   con- 
traotor  used  Mlwaukee   cement  he  ooaubitted  a  breach  of  the   contSAot, 
but   that   this  was  a  criuiinal   aetion,    and   that  one  of   thr  aaterial 
questiens  was  whether   the  partiee  intended   to   defraud  the  City,    sad 
upon  tiiat  question   the  aerits  of  kilivaakee  cemeBt  were  Binterial, 
and   that  if    the   evidence    sxiowed   that  i^llwaukee    cewi^t  'fas   just    as 
goed  and  as   useful   to   the   City  as  Portland    c-sent,    that  fast  veuld 
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h«Te  a  Btrong  berxrlnr.  upon   th«  Hu«etion  of  intent.      In  th«  Instant 
•&•«  a  ivitntes   for  the  People  teBtlfie<1    that  th*   ay»ten!  Inat.<0.1e4 
^7  defcndarts  wan  cperatlnp  as  well    ait   all    the  reet   of  the   etreat 
llghtin^^   syat«ai.     Defenrtarte   should  haT«  bean  permlttwrt   to 
d*Telop  thi3  phase  of  the  matter* 

We  are  of   the  opinion   that  prejudicial   error*  were  eon- 
■itted  which  dieiirlved  (tefenlwita  of  a  fulr   trial;    also,    that   the 
•Tldenoe  of   tho   exlBteuce   of  the   eontniraoy  oharged   In  the 
indictasnt   ie   anaatisfaetory. 

For  the   reaaonc   Indicated  the  jadgaefit   la  rerersed  and 
the  cause  remanded. 

RITS18BD  AKD  RtkAlTSBX). 

O'Connor,    P.    J,,    eni  Katehrtt,    J,,    conour. 
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D«l**Dd»nt  la  XrroT, 
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■AU.Y  RAVP, 

Plaintiff   in  JSrror. 
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MB.    JUSTICS  McSUHiaY  QELIVXKED  THS   OPI^lOU   0?  THE   COURT, 

D«f«ndant  wa«   «hArg»d  with  giving  an  indeecnt  perforsuaoett 
and  daaeing  •zhibltien  in  th«  Chioa«»  th««tr«,    and  upon  trial  "bj 
jury  was  found  guilt/  and  ■•cttnoed  to  Imprlaonsicnt  in   tha  Uout* 
of  Corroetion  for  ton   days  and   the  paynent  of  a  fino  of  $2C0. 

Wltnoaooa  gavt  tostimony  tending  to   support   tlio   ohargoo  in 
tho  Inform  at  ion,   but   othor  wltneaaoa  g&TO   teotiiriony  to    tha   eontrary. 
Muoh  of  tho   tostimony  of  tho  vltnessoa  on  behalf  of   tho  proseoution 
lo  Improbr&ble  and  unsatisfactory. 

Ihllo  tho  weight  of   the  evidenoe   is  for  tho  jury  to  do- 
tormiao,   yet  trhero  tho  ovldenee  is   so  unreasonable »   ijtprobablo  or 
uneatlsfaetory  as  to   Justify  a  reasonable  doubt  of  defendant's 
fuilt.this  court   shoald  rtrorso  tho  Judt^ent,      Tho  People  t.   Vehon. 
840  111.    511. 

Tho  jud.ttMit   of  tho  Municipal   oourt   la   rerersod. 

RBVERSBD. 


O'Connor,  P.    J.,   and  Mat^ett,   J,,   concur. 
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MARY  OirCZARZiyK.,    as  Sxtcutrl^of   the 
&at»t«  01'  PAULIUA  KOPACKI,y^«c«a»«d 

WAI.TSR   ROPACKI,    SOPHIA  hOPACKI , 
L/tVRK>.GS   JARIiUSZYDSKI    and  AKliA 

jAmiuszniSKi, 

Appellants. 


APPflkL  JR(|C  ICUliICIPAL 
COURT   OF   CHlCAfiO. 

2?  7  I.A.  623 
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MR.    JUSTICB  MeSURSLY  DhO^IVSUB  THS  OPIMO^'  07  THS   COURT. 


Plaintiff  brought   ault  upon   a  8upara«deas  bond,    in  which 
Walter  Ronneki   and   iiophia  Reoacki  were  prlneipale  uid  Lawrence 
JarnuBsynekl  and  Anna  Jarnuesyneki  were   euretiee.     Defendarita 
filed  a  second  avended  alTidaTlt  ef  merit e  which,   upon  notion,  waa 
•trick en  by  the   court  with  leave  to   file  a  further  amended  affidavit 
•f  nerits  within   flTo  daye;    defendants   elected   to   stand  tj  their 
•eeond   anended  affidarit   «nd   default  was   entered  again 9t   thea; 
•Tidenee  was  h^ard  by  a  jury,  wnich  returned  a  reriiut   for  plain- 
tiff  for  $97S.13;    defendants  app«>al  from  the  jud^ent  on  the  -rerdiet. 

The  bond  wat  in  the  penal   bus  ef  18600  and  recites  that 
Walter  and  Sophia  Ropaeki   sued  out  a  writ  of  error  from  the  Supre»« 
court,   which  was  made  a  eupersedeae  upon  filing  this  bond.     The 
oblifation  wae  oonditioaed  upon  the  prosecution  of  the  writ  of 
error  vith  effect,   >M»d  in  case   the  decree  of  the  Circuit  court, 
which  was  the  subject  natter  of  the  writ  of  error,   should  be  affimed 
in  the  Supreme  court,    that  Walter  and  Sophia  Repacki   should  pay  to 
Paulina  Ropaoki  all   damagee   sustained  by  her  on  account  ef  the  writ 
of  error  being  msido  a  oupersedeae. 

The   statement  of   clain  alleged   that  «pon  giTing  said  bond, 
Walter  and  Sophia  Ropaeki  T»ith  force  of  amo   entered   into  and   seized 
posoossion  of  the  presiiees  and  excluded  plaintiff  therefrom;    that 
plalntifl    thereupon  rotified    ill   the  defendants   that   the  rents  and 
damageo  to  be  paid   for  the  wrongful   sei^iing  'and  taking  noaaesslon 
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of  th«  pr«Biis«s  was  ^75  a  uonth  lor  the  utt  and  eccupatioB  of  tho 
soeond  flat   and  ^125  damage*  for    solzlng  and  taking  posscoolon  of 
other  parts  ol'  tho  promltoa  and  collaotln^   rent*  therefrom;    that 
the  SuprojtiO  court   afflmed  the  iter**  «nd  quaaned   tho   auperaedea* 
and  dirootod  Waltrr  and  Sophia  BopaoJii  to   reator*  poaseacion  of 
tho  proffllso*  to  tho  plaintiff,   whieh  thoy  *ub*oquently  did;    tnat 
during  t.h«  time  between  Oetobor  36,   1932,    the  date  of  the   auper- 
oodoa*  bond,    and  iLnj  2,   1933,  Walter  and  Sophia  hopackl    exoroiaod 
dominion  over  the  pretiiiae*,   were  in  poaaeaaion  thereof  and  colleeted 
the  rente,    iasue*  and  profits   therefroa,   damaging  plaintiff  by  tho 
loa*  of  rents  and  by  mental  dlstreas  in   the   aun  of  ^1400. 

The   atatt^ent  allege*  that  faullna  hopaoki  died  JLay  9.0, 
1933,    and  h^atj  Cwesarsak  was  appointed  and  qualified  as   executrix 
under  her  will;    that  letter*  hare  been  issued  to  her,    ;>nd   suit  i* 
brought  by  said  exeoutriz  to   reccTor   the  damages  aforesaid. 

Tho  stridden   soeond  amended  affidaTit  of  merits  adzd^ts   the 
proeeedlngs   in  the  Circuit  court  awarding  Paulina  Bopacki   sole 
right  to  poBsesalon  of  the  premises  cusd  to   collect  the  rents  so 
long  as   she   shall   IIto,  witi^out   irterference  from  Walter  and  Sophia 
Repaoki;    that  the  writ  of  error  was  made  a  *uper*edeas  by  the  Su- 
preme  court  upon   filing  a  bond,  wiilch  was  duly  filed;    denies  that 
they  eelsed  possession  of  the  premise*  and  assert*  that   they  had 
been   In  possession  of  the  same  during  the  pendency  of   the  procced- 
iag*  in  the  Circuit   court;    it  allege*  that  Walter  and  Sophia  Aopaeki 
were  posseaaed  at   the   time  of  the   entry  of  the  decree  of  an  eatate 
in   the  premise*   aa   reniaindermen,    entitled   to   the   fee  upon   the   death 
of  Paulina  Kopacki,    amd   that,   aa   auoh  remaindermen   they  had  the 
right  to  pay  taxea,    intereat  on  mortgage*,  water  bill*,   and  other 
iteme  that  would  tend  to  become  a  charge  upon   the  property  in   the 
eTent  of  the  life  tenant'*  failure  to  pay  the   same,    and  that  during 
the  time  that  defendant*  w-ro  in  po8*es*ion   the  life  tenant,    the 
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plaintiff,    f3ill''-1   to  tnake  a^iy   auch   payaents. 

The   affldarit   further  alleged   that  Walter  and   iophia 
Ropaoki    out  of   their  own   funds  paid  general   tax  bills   a^iiast    tha 
propf^rty  an.l   nlso  water  taxai  and  a  aun  for  repairs;    they  assert 
that  th«  fair  and  reasonable  value  tf  the  rents  oi   the  prcmisea 
during  their  possession  was  |321   and  that  defendants,    the  Ropackis, 
had  expended   that  laach  and  more  for   the  upkeep   of  the   uroperty, 
taxes,   etc.,    and  therefors   defendants  haTin^  paid   these   amounts 
are  not    Indebted   to   the  plaintii'f. 

une  of   the  principal  poixita  in;id«  by   the   afi'l-layit   of  merits 
is  that   the   defenaants,    as   remainderi  en,  hud   tiie   ri^^ht   to  pay   ths 
taxes,   interest  on  mortt>ags,  water  bills,    etc.,    in   the  SYant  of  the 
life   ten  Jit's  fnilure   to  pay   ths    eame,    >nd   that    they  paid   the    saas 
upon  her  failure  to   do    8o.      There   is  no   showing  that   there  was  a 
duty  UT)on   the  plaintiff,    the  liff»  tenant,    to  pay  these   it  ens.     Hsr 
rights  were   fixed  "by  the  deoree  oi    the  Circuit   court,   but   defeniants 
do  not  allegs  what  her  rights  were  under  that  decree,     ho  facts 
are  set   forth  showing  any  oblig:ition  upon  plaititiff  to  oay   any  of 
ths  iteBiR   and    ohargss  while   these  def e  danta  were  in  poosesHion. 

There    is  no   showing  of  any  obligation  on  plaintiff  to 
V»7  the  water   taxes  or   for    repairs  of  the  preitiises.     >iB  long  as 
Walter  and  Sophia  Kopackl  were  in  possession  they  were  obligated 
to  pay  the  water   taxes   and  keep   ths   premises  in   rspair. 

Another  point  mads  ia  that   plaintiff  had  no   right  to   fix 
ths  rsntal  value  of  the  property  at  <>76  a  month  for   ths  ass  and 
oeeupation   of   th«>    sftoond    flat   and  .^^125  a  month   for  possession   of 
othsr  parts  of  ths  building.      The  affidavit  does  not   deny   that 
plaintiff     notified  defendants   that   if  they  continued  in  posseEsisB 
ths  rent  and  dam««ss  would  be  at   the  rate  of  #200  a  month.     Thsy 
wars  in  poseeasion  of  ths  premises  under  the  superssdeas  writ   for 
six  months  and  four  days.     Plaintiff,   by  the  deeroe  of  ths  Circuit 
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court,    was  givca    «>oi«   poeaeci^ion  of   the  precise!  with    the  rl^t   t« 
••leot  her   tenaQts  tuad  oollect   the   rent.      Xhlc  ^^ave  her  tht  right 
to    l*ix   the  tUDOunt  of  r<*nt   to   be  paid  by  iknyoce    rise   r.-ao  oiight   oc- 
cupy   tne  Baae,      Where  a  landlord  definitely,'   state*   the   terme  upon 
vhloh  he  will     pen&it  a  tt-aaut   to   reiitLln   in  possession   and  the 
teiiant   oontinuee   in  poBsesBion  t/i»reafter,  he  is  bound  to  pay  tht 
rent  upon  the   teruie   stated  by   the  landlord.      3herrlff  t.   Kromtyr. 
232  111.   App.    6d9»    AQd  eases   there  cited. 

Defei^dants  adix^it   that   thiB  ia  the  rule  where  the  relation 
of  landlord  eoid  tenant  exists  but  say  that   under  the   instant   cir- 
cumstinees  plaintiff  is  entitled  only  to   tlie  value  of  the  uee  of 
the  premi:^es. 

hy  the  deore^  of  the  Circuit   court   entered  June  3,   1932, 
Paulina  Kop^uiki  was  given   sole:   rl&i^.t  of  pobseseion;    the  def «t.'f.ar;ts 
had   the  option  of  moving  out   or   remaining  upon  tae   terais  naaed  by 
plaintiff;    they   ohose  to  remain,   giving  a  bond  conditioned  upon 
paying  all   costs  and  dana^^es.      This   supersedeas  eld  rot   annul    the 
decree  bttt  simply  suspended  furtiicr  action  thereon  by  the  Circuit 
court,      fhen  plaintiff  notified  the  hopacfcl   defer  dants   that  if   they 
remained  the  rent   and  damai^es  for  use  and  occupation  would  be  |800 
a  month  they   did  not  object   to  this  but   ret.ained  ir.  poeseseion, 
thereby  becoming  her  tenants  until   the  Supreme  oouirt   should  decide 
•therwiae.      There  is  point  in  the  augtestion  that   the  Supreme   court 
antieipated  suoK  damacfes  when    it  fiseed  tho   supersedeas  bond  at 
12500. 

Under  the  n«w  Practice  act,   ohap.    110,  par,    166,   Illlnoie 
Statutes   (Oariill)    193.3,   a  ooonterelaim  must  be  so  designated,    and 
must  be  pleaded  in  the   same  manner  and  with  tiie  same  particularity 
as  a  complaint   and  must  be   complete  in   itself.      The  affidavit   of 
merits  filed  January  26,   19  34,   did  not  properly   set   forth  any 
counterclaim  and  judgment  will  not  be   set   iiaide  merely   to   enable 
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a  (i«f«nflant    to  icaintaLn   a   cross   action,      i^^lUer   v.   c>Xaue.    169    111. 
App.    537;   L«-yin«on  v,    Pt'^ser.   192   111.    App.    6.;. 

A  I'urtHtr  point    Is  mal«   in    suoport   ol'   tae   ju  ...,  r^nt,    liiat 
11'   lal'^.i-lints  hare  any  counterolaim  against  I'auliiia  xiopaojci   tiity 
should  preR»»nt    th -ir   claim   to   the   ProTBate    court   I'or   clasoil'i cation 
mnA  ftll©wanc«, 

A  reading  of   the    opinioi.    in  I\Q,K-<;.ui  "v .    t.QL)i»cJii.    354   111, 
f^O?,    ^ho^'^'-   that   the  prsciiaes   ii.   (;ae8tlon  was  iiiiproved  wita  a  I'raae 
collage  oj}'^  a  brlok   t*ro-etory    ^partacnt  b^. ildini-;    that  it  vas  oc- 
cu   led  by  Paulina  Kopacki    itn\  her   two   tet^aTitB;    U^at  by   I'orcible 
detainer  euitt  Waltf^r  and  Sophia  nop.^ckl   sought   to   teraiinate  her 
poer^essioii   or   the  preiaises;    that  they  brout^ht   I'ozcible  detainer 
puito   («gainrt  her  terarita;    that    tiiey   took   title   to   the  pre&iset 
with   notice  ol'  her   rit^its   and   refused   to   assume   tne   burdeua  wliioh 
thf^  soquisltioc  of   the  posseesion  imposed.      It  would  »•«&  that 
taxes,  watrr  reiite  and   rep^^irs  were   csomo  oi'  the  hardens  that   tue 
def^r'^ants,    the  Hopackie,    aEsuned, 

The  jury  heard  evidence  on   the   question  of  damages  and 
alloTce'*   an  amount   subttan  tially   less   than   claicied.      The  eyideiioe 
has  not  ^ecn  preeerred  so  we  must  assume  that  the  amount  allowed 
was   .1u?«tifl9d   hy   the   evidence, 

^«  see  no   eonTincicg  reason   to   disturb  the  judtyaient,   and 
It  is  affinaecl. 

Amman, 

O'Connor,   P.    J.,    and  iiatchett ,    J,,    concur. 
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7RARK  3CARDIHA, 

^  ^     ^'PSAL  FROM  CIHCUpf  COU|lX 

0?  COOK  COUBTY; 
LITSUBOSR  MOTOR  COl^FABY, 


Appellant, 


a  Corporation,  \ 

•     *      2  77I.A.  623 


n,    JUSTICS  HeftURXLY  nBLIVXASD  THE  OPIKlOlt   OJ?  THS  COURT. 

Plaintiff  brought   suit   for  malioloua  proaacation  and  upon 
trial  by  tho   court  wltliout  a  jury  had  judgmant  for  |250,   froa 
whleh  dafaridant  appeal*.      The  plaintiff  doos  net  appear  in   this 
court  to  uphold  the  Jud^ent. 

'fhe  faets  require  a  reversal.      In  August,  1930,   a  man 
naaed  Frank  Scardlna,  not  the  plaintiff,  bought  a  new  ear  fro« 
defendant,   trading  in  another  ear  which  it  later  dereloped  had  b 
etelen;   a  search  was  made  for  thie  Frank  Seardlna  at   the  adireas 
given  by  him  but  h«  eould  net  be  located  there;   it  was  learned 
that  there  waa  a  person  by  the  name  ef  Frank  Soardlnm  living  at   the 
a4d*sss  of  th«  plaintiff;    an  employee  of   the  defendant  went   to   the 
police  headquarters  and   stated  to   the  warrant  clerk   that  they  were 
looking  for  a  man  by  the  name  ef  Frank  Seardlna  who  had  turned   In 
a  stoXwa  oar  in  part  payment  for  a  new  ear  and  the  warrant  olerk 
was  asksd  to  .^aks  inquiry  at   the  address  of  the  plaintiff  ae  to 
leather  he  was  the  one  who  had  purchased  the   ear  from  defendant, 
and    if  so,    to   arrest  him;    the  warrant   clerk  agreed  to   this  and 
the  defendant *s  employee  ewore  to   the  complaint. 

Four  polloemcD  in  plain   clothes  then  went   to   the  home  of 
plaintiff;  Mx^.   3eardlna  was  net  at  home;   the  officers  told  krs, 
Seardlna  they  wanted  to  see  him/ 

When  Seardina  returned  heme  he  was   told  by  his  wife  that 
l^llee  officers  had  been  looking  for  nlm;   he  ealled  up  the  pellee 
•  tatlon  and   told  the  desk  sergeant  that   there  must  be  seme  mistake; 
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h«  was  asked   ii*  his  nM&a  wms  J/'rank  Boardina  and  h«  answtrsd  that 
it  was. 

ftoardina  than  want   to   ths  Oale  avenus  station  with  a  bonds- 
man and  told   the  desk   ssrgeant   that  he  was  i^rank  Uoardina  and   ths 
targeant,    exaiuining  the  warrant  book,    found  a  warrant  l*or  hia  and 
told  him  the  amount  ol'  the  bond,  made  out  tJne  aeaessary  payers,   the 
bead  was  executed  and  Soardina  departed* 

When  the  ease  was  called  for  trial  it  appeared  that  Frank 
Soardina,  the  plaintiff,  was  not  the  person  when  deferidant  sought 
and  the  ease  wae   iiamiseed  at   the  request  of  the   compl<)iining   .ritness, 

Beard ina  tevtifi^^d  that  he  was  kept  in   the  liale  arenue 
pelice  station  froa  the  afternoon  of  June  10th  until   the  next 
aernlng;    that  he  was  kept  in  a  room  that  had  oeadot   floors  and 
bars  on  the  windows* 

Thle  testimony  wao  contradicted  by   tiie  testiiuony  of  the 
desk  sergeant  who   stated  that   Uoardlna  did  not   come   to    the  station 
until   the  al'terneon  of  June  14th;    that  the  bond  was   itniaadiatcly 
executed  and  he  departed  without  haring  been  placed  in  custody. 
This  teetirrony  is  supported  by  tfitries  in   the  arrest  book  and   in 
the  Vond  book,   vrhlch  show  the   execution  of   the  bond   at   throo  o'elook 
p*  ff. ,   on  June  14th,    and  his   immediate  dlneliargo  at   the   same  hour* 
further  testimony  tending  to   contradict  that  of  the  plaintiff  was 
giTon,    to  the   effi^ot   that   there  were  no   cells  in  the  Gale  avenue 
station,   nor  bars  at   the  windows,    and  no   cement  floors  there. 
Two  polieo  officers  also   testified  that  Soardina  was  not  detained. 
It  was  amply  proTon   that   Soardina  was  not   inoarccrated  but  was   di»> 
ohargod  lauDediately  upon  the  exoeution  of  his  bond* 

Xho  oireumstaneos  fail   to    show  any  malice  on   the  part  of 
the  defendant  in   the  transaction.      It  was   seeking  a  man  who  had 
defrauded  it  by  turning  in  a  stolen   oar  as  part  paioaent  for  a  new 
one;    the  naine  of   this  man  was   the  same  as  that  of  plaintiff;    the 
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acts  of  del'endwit  ««r«   direoted  only   to    id«ntifyiAg  plAintiff  with 
the  Baa  who  ha4  d«fr«ud«d  It;   when  It  «»■   •iiovn  tliat  plaintiff  «»• 
Bet   the  Ben   the  eeee  wee  dieaiseed  on  def  endsuit 'e  motion.     It  ie 
well   eatabliehed  thet  maliee  is  eeeentiel   to  the  Hainteuanoe  of 
the  aetlon  of  ■alicloua  proeeoutlen,     Harphea  ▼.  Whitney,   77  111, 

At  nett  there  wae  merely  a  iaistkke  reeoitinc  froM  the 
identity  ol'  niuaea.      Defendant* a  eaployee  had  inatruoted   the 
warrant   clerk  to  inquire  ae  to  whether  the  Vrank  aeardina  at 
plalntii'f 'a  addreea  waa   the  man  «iio  had  purohaaed  u  car  from 
defendant,    md   the  inatruotion   to   arreat  him  was  eonditioned  upon 
aeeertalning  that  he  waa  tlie   aatue  lii^an.     I'l&intiff  voluntarily 
called  Sit   the  poliee   atifttluA* 

The  evldcnee   ahews  a  oomplete  laoJc  of  any  maaioe  on  the 
part  of   the   ief erxdai>t ,    ^md  the  Judi^^ent  is   therefore  roYersed 
without   remanding. 

iOBVSRSBB. 

O'Connor,   P.    J.,    said  Matohett,    J.,   eoncur. 
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CAXiiiiilIbi£  MILLIR,  ) 

Appellee,  ) 
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HSfiAY  LKVY,  DolnK  Business 


APPKALyVROM  MULiICI 
0?   ClilCASO.      \ 


Aopsiisnt.     s  2v  V  i\A.b23 


UR.  JUSTICE  McSURKLY  DELIVSRED  XSS  OPIKIOK  0?  XHE  COURT . 

i*iaintifl'  whils  on  tJ^«  pratiises  ol'  defendant  was  injursAi 
sh«  brouMislit   suit  Hjad  upon  trial  by  the  court  had  judgment  lor  ^350, 
frou  which  defendant  appeals. 

Plaintiff,    accompanied  by  her   eon,   rieited   ths  autoiiiohils 
salse  room  of   the  defmadsnt   for  the  purpose  of  purchasing  an   auts- 
mobile;    she  isa^e  a  sslection  and  while  waiting  for  her  husband   to 
oome  to   oonsumrr.ate  ths  purehast   she  was   inyited  by  defendant's 
saleaiaan  to  haTC  a  scat;    she  sat  down   in   ths  only  chair  in   ths 
salssroon;    she  at  onoe  fell   and  was   thrown  ftpon   the   floor  and  against 
a  stsaa  radiator,   rseeiying  injuries.     Both  the  plaintiff  und  her  sea 
testified  that  one  of  the  legs  of  the   chair  was  missing,  whish  caused 
It   to   fall   oTsr. 

Defendant  arguec  that  the  law  do^is  not  juakc  him  an  insurer 
of  all  persons  upon   the  preuiiees,    and   this  may  be   conceded;    but  wh«B 
premises  ars   shewn  to  be  under  the  mana^iiement   of  the  defendant  or 
his  serTants   and  an  accident  happens   to   a  customer   through  want  of 
•rdintry  care  on   the  part   of   the  defcr-'.art,    such  defendant  is  liabls. 
Hart  ▼.  Washington  Park  Clu\y.   157  111.   9. 

Defendant's   testiT.ony  tended   to    shew   that    ths   chair  was  not 
broken,    but    the   trial    court   saw  and  heard   the  witneusss   and   could 
properly   accept   the  olaintiff 's  version    tJi%i    the   chair  h»id   only 
three  legs. 

Defendant   argues   that   there  is  no    cyidcnoc  that  he  was 
negligent   as   it  does  net  appear  that  he  knew  that  the   chair  had 
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only  tUrvt  legs.     Whtn  plaititlll    1«11   d«f«ndant's  SAlcsmaa  inquired 
ae   to  vrhtt  had  ^rou.£^t    "tiiat   tihrec  le^ifecd  cnalr  oat*   and   said  he 
woul'l   ordtr   it   ramovtd.      ihis  would  indloatt  icnowledga  \j  defend- 
ant's  servant   oi*   the   ooniltioa  oi    the  eh*lr.      Inis   ealesoian   did  a«t 
testify  at   the  trial. 

u«reover,  ve  would  not  be  disposed  to   exeuse  a  defendant 
who   tenders   a  three  le^ed   ohair   to  a  eustoiaer  who  wiahee   to   sit 
dcwr. ,   on   the  ground   that  ue  did  not  know  the   eoniition  of  the  ohair. 
He  would  he  presumed  tc  Icnow  that   the  ehair  was  unfit  for  use. 

Ibe  court   could  properly  find  that  plaintiff  was  free  fron 
eontributory  nsgllgenoe. 

The   amcunt   awarded  is  not   exoosaive.      Xhe  OTldenoe   shows 
that  plaintiff  sustained   aoae  fraetured  ribs  and  injury  to   the 
"etruotures  of  her  chest;"      tixat  her  left   side  was  bruised;    she 
also  had   an  injury  to  i:er  ba«k;    she  had  difficulty  in  breathing. 
The  doctor  called  upen  her  about   twenty-fire  times. 

We  eee  no  reason   tc  disturb   the  Judgment  and  it  ie  affirmed. 

AFTlKkBD. 

©•Connor,   P.    J,,    and  Jiatoh«tt,    J.,    oonour. 
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OMTRAL  REPUBLIO  TRUST  O^Pkht, 
aa  Trustee, 

(OoMpiainant)  /ppelie^ 

▼• 

JOE  SATIK,  et  al» 

(Defendants) 


tlLOOUTORY   APPEiLL 


OM  supEiuoR  oouar 


COOK  OOUMTY. 


On  Appeal  of  DORA  SATIN,  MORRIS  'WEINBERG,    )  ^ 

JOE  SATIS  and  JCHU  J.  FELZMAN,  and        5f'y*7TA   f\  ^  ^ 

Interlocutory  Order  Appointing  a  Receiver,  'r*  •   -L«xx«vJ^O 

(Defendants)  Appellants. 

Opinion  filed  alone  Nov.  20,  1934 

MR,  JUSTICE  WILSOM  DELIVERED  THE  OPINIOM  OF  THE  COURT. 

This  is  an  appeal  from  an  interlocutory  decree  apooint- 
ing  a  receiver  for  the  premises  looated  at  4636-43  Jackson  Boulevard, 
Chicago,  improved  with  a  three-story  and  English  basement  bricic 
apartment  building*   A  motion  to  dismiss  the  appeal  was  made  and 
reserved  to  the  hearing.  This  motion  is  denied.  v?e  have  not  been 
aided  in  our  consideration  of  the  apoeal  by  briefs  on  behslf  of 
appellee. 

The  bill  of  complaint  alleges  thst  on  J\ine  5,  1934, 

Joe  Satin  and  Isadore  Mstensky  executed  their  trust  deed  to  secure 

bonds  in  the  amount  of  *i;lOO,000  secured  by  the  property  in  question; 

charges  that  the  Central  Trust  Company  was  named  as  trustee  and  th«t 

certain  of  the  bonds  amo\inting  to  170,000  had  not  been  paid  on  their 

maturity;  that  there  was  a  defs^t  in  the  payment  of  interest  payable 

June  5,  1933,  and  taxes  for  the  years  1938,  1939,  1930  and  1931.   The 

trust  deed  mortgages  the  income,  rents  and  profits  as  well  as  the 

property.  Jhe  bill  then  contains  the  following  sllegrtion  as  to  value; 

"  *  *  ♦  that  the  complainant  represents  that  it 
has  caused  the  said  premiaea  to  be  appraised  by  competent 
real  estate  operators  ?>nd  o.  raisers  familiar  with  the 
value  of  real  estate  in  the  vicinity  of  the  orcmises  described 
In  said  bill  of  complaint,  and  that  in  the  opinion  of  the 
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said  resl  estate  opsrctors  and  appraisers  the  present 
market  value  of  the  s-^ld  premises  is  '^61,000 tOO,  and 
by  virtue  thereof  the  oompiafcnant  has  an  insuffioient  lisn 
for  the  protection  of  the  indebtedness  due  it,  **•  * 

There  is  no  alleg^^tion  as  to  the  valus  of  the  property 
other  than  that  herein  set  fort)i«   This  oharge  in  the  bill  is  not  an 
allegation  of  value,  but  is  a  mere  statement  that  appraisers  are  of 
the  opinion  that  that  amount  represents  the  value,  fhm   bill  does  not 
state  the  value  in  direct  teras*  There  is  no  oharge  in  the  bill  that 
ths  property  is  depreciating  nor  that  there  is  any  waste  or  oiisoondaot 
in  its  management*  The  only  allegation  in  the  bill  on  which  the 
reoelver  ootild  possibly  have  been  appointed  is  that  charging  the 
failure  to  pay  taxes.  The  defendants  filed  their  answer  to  the  bill 
prior  to  the  appointment  of  the  receiver,  denying  the  material  alle- 
gations of  the  bill.  It  does  not  appear  from  the  order  that  any 
evidence  was  heard  or  proof  taken  by  the  chancellor  on  these  contested 
questions.  The  amended  answer  filed  before  the  appointment  of  the 
reoeivsr  alleges  that  the  1938  taxes  were  in  faot  paid  in  full  and 
part  of  the  taxes  for  1939  and  1930  had  been  paid.   A  oopy  of  the 
receipted  tax  bills  for  1928  and  the  receipts  showing  part  paymsBts 
for  the  taxes  for  the  following  two  years  were  attaohed  to  the  amended 

answer* 

The  appointment  of  a  receiver,  even  though  the  rents 

and  profits  of  the  premises  are  pledged,  is  not  a  matter  of  right. 

The  ohanoellor  in  his  Alsoretion  may  appoint  a  receiver  but  it  should 

be  based  upon  facts  appearing  in  the  sworn  bill  or  evidence  heard  in 

open  court. 

From  the  record  in  this  c^use  there  is  nothing  as  to 

the  value  of  the  property  upon  which  the  court  could  predieats  tho 

appointment  of  a  receiver,  nor  does  it  appear  that  the  property  Is 

seant  security.  Therefore,  for  the  reasons  stated  in  this  opinion 

the  interlocutory  decree  of  the  Superior  Oourt  is  reversed. 

iNTiiRLOOUTORY  OKOHSS  HEVSRSEO. 

HSBCL,  P.J.  A5D  lULL,  J.  COSCUR. 
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itR.    rumiDUO  JUBTICB  0*COU(€R 
BKtXYXBJlB  TiUt  OJPl^IUk  0/  tXS  GOUKT. 

By  tnl«  »t»iii<MiX  JHwiriMi  R.   Union  •••][>  t»  riiT«r««  an  or<l«r 
AppointlJig  a  r«>««iT*r  of  pr»iiorty  in  »  forooloauro  ault. 

•oftam^or  !!h»,   1933,    the  katropolltan  Llfa  Insiranao  CM^a^r 
filad  Ita  bill   to  foraoloaa  •  aerti^ai^a   aaouring  an  Inaabtodnaao 
of  1X35,000,   tmH  for  othoir  r«iUaf.      Tha  bill  wm  ▼orlfiad.    and  al- 
lagad  iofaalt   in   tb.«  payAont  of  taxos  lor    tho  yoara  19ta,   1929, 
ami  1930,   totollla«  noarly  H4,CKK>,   Md  allaaad  tiiat  th«ro  v«r« 
ta^Oi  for   19  31,   1938   and  19  53,    aft^iragatlcg   fro«  $7,000   to   $8,000 
alao  duo   lOkd  unpaid.      Thoro  woa   hIoo  d«fa«ilt  n^jm   In   tho  payaant  of 
]^rlaolpal   ar.d  IntfToot,   and  on  tha  haarlag  thara  woo  avldonoo  to 
tho  affoot   thot  tho  proporty  woo  worth  shout  $110,000. 

tho  dofondonto  ftol  Mttbln  and  hi a  «ifo  ovnod  tho  proparty 
and  Juno  1,   1919,   oxoeutod  tho  aotoo   and  aortgaco  in  foraeloauro. 
Tho  rooord   alao   -liaeloaaa  t-^at  a  jud^ant  for  $1,00C  waa  rondorod 
acalaot   Sal  Hubla  January  Sfi,   1927,  by  tho  Municipal   oourt  of 
Qkioaco;   thai  January  SO,  1919,   thlt  Ju4«ao«t  vao  aatlofiod  aa  par 
oatiafaotioa  ploco   tuat  day  filad.     Aftarvard   tho   truat  dood  la   tho 
Inatant  aaoo  «aa  oxaoitod  aa  atatod,   Juno  1,  19S9*     fabrttary  1, 
Xm,  tho  ■atief«iation  plooo  vao  atrictkoa  fron  tho  roeor4  in  tho 
lUmiolpal  eourt  and  tho  jud^aont  rolnotatad.      An  axooatloa  ^rmm 
iBBuod  undor  thio  judga^nt  and  10Tie4  oa   tho  roal   oatata  aionveyed 
by  tho  aertgOKO  in   tho  oaao  boi'oro  uo,   and   tho  proparty  aold  by 
tho  bailiff  in  tho  huniolpal   oouri  for  U»310,04.     Xhoro  la  aloo 
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tm  •lltffttl«n  to   tii«   «fr*«t  th*t  th»  property  «*•  told  \%  tkm 
JuAcpfBt  or9<lit«r  andi  th«  e«rtlfi«»tt  tf   saIc  «%•  »«slffn«4  in  IjImJi 
at  !•!  Rubin*!  r«fiue«t  b««au»«  h«  did  B«t  v*ut  t«  App«ar  aa  tli* 
•waar  pf  tliP  pprtlf !•«%•,    «nd  a  d««d  «•«  lat«r   iasu*d  to  UaImi. 

It  rurt>-.*r  ■fpaara  that  prior  to  tlio  appointaont  of  tho  ro- 
oolTpr  in   th«  instant   oapp,   a  r«eoiT«r  waa  ^poiot«d  Tor   tbo  prop* 
trty  in  a  prooOMllag  ¥roUi{ht  in    tho  County  oourt  by  tho  c^ouoty 
Yroaauror,   aad  afterwiur'i   tbo  County  Treaaarcr  f^Xod  aio   iiuit  in 
tho  Circuit  eourt,  >!«horo  a  roeoiTor  was  appointor* 

Atti;uot  P.J,  I9M,   tho  Circuit  oourt   (»ntorod  an  ordor  vaoittinff 
Mid  aotting  aaido  tho  ordor  appointing  th«  rooolToy  and  ordoring 
tbo  roooiTor  to  filo     lo  roport  by  August  3u,   1934,   und   that  tho 
Monoy  ooll«otod  by  hla  b«  paid  to   tho  County  Troaauror  to  bo  ap- 
plied on  taxoa.     tho  ordor  furthor  pro'vidod  that  'Maurioo  R.  Union, 
ovKor  of  oald  proailooe,  bo  and  ho  io  horoby  appointod  in  lloa  af 
aaid  roaeivor  to  colloot  the  rontalt  and  proeoodo  of  oaid  pr«aiaoa 
OBd  nanaga  tho  aboTo  dotorlbed  proibiooo  upon  hit  paying  to  tho 
Oaaaty  Troaouror  tho  aus  af  H&O.OC  par  month  for  and  oa  aeeouni 
af  taxoa  for  th«  yoara  1928  te  1933,  inelutiiro,   mA  that   tho  oaid 
Maurioo  K.  Union  roKaia   in  pootosoion  of  oaid  preatisoo  and  nanaga 
and  oporato  tho  oaa«  and  oolloot  tho  rontale  thoreof  antil   oaid 
taxoo  aro  paid  in  full  or  vntll  tho  further  order  of  ooart.* 

Aftenrard,   Sept«ab«r  97,   lf>S4,   th«  court  oBtf>rod  an  ordar 
in   the   inatant  oaoa  a^naintiJis  the  reeeiTar,   from  whioh  ordor  thio 
appotal  ii  taken. 

(;ottoool  for  tiae  defendant.  Union,  vao  la  aaart  at  the  tiaa 
and  objcotM  to  the  appoUita«nt  of  the  reeelTOr  on  the  groand  that 
Union  woe  the  ovner  of  tJbo  praaiaoo.  In  thio  court  he  argaea  that 
the  Superlar  oaurt  of  Cook  oojaty  rlid  not  have  Juriodietioa  to  Mtar 
tho  ordar  appointing  the  roeeiver  beaaaoe  the  property  «aa  aloamdv 
in  tho  hande  of  the  receiver  appointod  by  tho  Cixoiiit  ooart  %t  Caek 
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0o«Bty*     V«  think  Ui«r«  !•  «•  aarlt  in  this  oMitsntioa.     Th«  oricr 

•rit«r«4  b/  th«  viirouit   oourt,   froB  whi«h  v«  toaT#  ab«T*  quoted,   vx* 
frftssXy  T««at«d  th«  ^rA^r  appointing  th«  V99.iyr  and  att«ipt«   to 
turn  tho  proportjr  otajt  to  UniMi  wh«  it  oald   to  )io   tho  r«n«r  of   tho 
proMioos,     Undor  thnt  ordar  Union  vaui  in  no  oonoo  a  roooivor  of  tho 
prop«rt/  Mid  tho  Superior  «i>urt  was  anthoriiod  to   appoint  tho  r^ 
••ivor  in    tho  inotant  oaoo. 

ffm  irtint  «o  h&TO  oald  of  tho  f;ft«ts,   it  io  eloar  that  th« 
itfondnnt.   Union,   io  not   in   tho  position  of  a  bii|i,«^  fids  ovnor 
•f   tht  o^quity  of  rodoBbption.      Tho  allogationa  of  tho  rorified  hill 
indioat*  that  3ol  Kuhin  paid  tho  nonoy  for   tho  oortificate  to   ths 
hailiff  of  tho  honioipal  court  and  hmd   tho  dood  itvuod   to  Union 
to  oonooal   tho  faot   that  Rubin  wao  tho  roal  o«nor  of  tho  oortlfi* 
oats*     tho  fftst  that   thoro  aro  aIl«iiationo  in  tho  anavor  that  go 
to  dispute  tho  oonpXainajit *s  right  to   tho  appeiatHMit  of  a  roooivsr 
oannot  hs  eonsidsrod  Itoeauso  tho  ansvor  was  not  ▼«rifl<>d. 

Tho  prdor  appeicting  a  roooivor  is  affiraod. 

koSur«ljr  and  katc^ott ,  JJ. ,   oonour. 
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■I*  inSSli)I10  JUSTICE  OBIISlI^a  DiHUYiSLlSJi  Til  OFXVZOV  OF  TK8  COUKr* 

Bj  tills  writ  9f  mtv9x$  sa«d  out  oa  S«pt«ab«r  X4t  1935» 
Morris  Lowls  •••ks  to  rororso  a  Judgaoat  agalat't  him  for  ^IStOOO^ 
oatorod  after  rerdltt  "bj  tho  superior  court  oa  Deonaibor  18»  1931» 
la  aa  setloa  for  daasc^s  for  porsoaal   Injuries  r-^coirod  by  plala* 
tiff  la  aa  aatsoMbllo  accident  whlek  occurred  oa     ost  RooseTolt 
rood  (aa  east  aad  west  stroet)  at  or  near  lis  later sectlea  wlili 
iTraaelsoo  aTontto»  Chloagot  about  li30  o'clock  la  tho  aftornooa 
of  August  I0»  1928*       Plaintiff  has  not  entered   aa  appearaaeo  or 
f Hod  a  brief  la  this  court. 

Tko  actloa  nas  oooaenoed  oa  IfoTeoiller  7^  1928 •     Plala- 
tlff*o  orlglaal  deolaratloa  coaslcttod  of  three  oooatst   to  which 
defoatfaat  fllod   a  plea  of   tho  foaeral  Iseao.     On  Voreidder  30  ^ 
lf31»  laaedlately  upon  the  easo  bolag  oallod   for  trial  before  a 
J«ry»  plalatlff   obtained  loare  to  fllo  aad  fllod   aa  addltloaal 
ooiiat»  aad  dofoadaat  elected   to  allow  his  plea  of  tho  general 
Issao  to  the  original  deolaratloa  to  staad   as  a  ploa  to  tho 
addltloaal  comat*     la  tho  first  couat  plalatlff  aTerred  la  sub- 
staaoe  that  oa  August  10*  1928»  defeadaat  was  la  tho  possoseloa 
aad  eoatrol  of»   aad  was  operatlag*  a  certain  aotor   truck  «estorl7 
upon  RooBOTelt   road  at  or  aear  Its   laterseotloa  with  Francisco 
aTeauot  la  a  closely  built  up  buslaoss  or  roaldeatlal  dletrlot 
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•it.l^^  "SJ^f  t0yi^^»i  mfi'myrj  XBitcax&c,   v.;  -     iwliim  hm  ml 
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ac   fton.riTfu»>-?q:,:;:   ti»   h&f-iiSMfi   -Oft  6JK£i  ^";i*fii.»X'i        «8Sei    «OjC   ;J«»airA  to 

t'ittim iL'ka  at.  bfiJUt  £««  »Xil  os   '^rml  b&ai^^do  t^tttaiaiq   tXiMi 

m>t«»9tvi09%  (Mi^  til  utmr  sasbR'^'^&h  «B^GX  «0X  i.^usiw  00  •^»i(<l  e-Oi'v^v.^ 
XX-<:p^8«'V  tutns  ti>4ota  nije^ltao  «  t8ni<*^"''^iI0  «■**  im*'   »-«  IotvOoo   tos 


•f  CkLi««««|  tliat  plAlBtifff  as  a  yedaatriaa*  «a«  •rasaiag  a«eB«T«l% 
rwA   at  ar  a«ar  tha  lat«ra«eilaa«  aai  It  was  defendant* i  dat/  i« 
exaraiae  daa  aare  uad  oautloa  far  plaintiff* •  safa%yi  tkai  u»%   ra- 
gardiag  his  duty  defaadaat  sa  aeglicoatly  draTs  th«  truak  tkat  it 
ran  iata  plaintiff »  than  la  the  axaraiaa  af  d«a  oare  far  kia  •«» 
aafat7»  and  thr«»  hia  upon  the  ground  and  aararalj  aad  panaaaaatly 
iaJuTed  hia»  eta*  la  the  eeoaad  oavat  the  eharga  ia  defendant*  ■ 
aeffligant  failnre  ta  kaef  a  auffieient  laakant  ao  aa  ta  hare  dia* 
eararad  plaintiff  aa  ha  vxa  araasinc  the  etiraet*   The  giat  al  tha 
third  eavnt  ia  defendant* a  aagllgenaa  in  drlTiag  the  trudk  at  aB 
naraaaanabla  rata  of   epaad*  hariag  regard  far  tha  traffia  and  tlM 
«a«  af  the  vagrt  *%••»   eaatrarj  ta  tha  etatmta.  The  additiaaal 
oottht  ahnxfeB  willful  aad  w&ntan  negllgeaaa.  It  ia  ararrad  ia 
aahataaaa  that  at  the  tiaa  and  place  defendant  aaw  and  kaaw«  or   ia 
tha  •xaraiaa  af  daa  aare  ehauld  hare  seen  and  knaant  that  plaintiff 
mm   araaeiag  RaaaaTalt  raad  at  or  aaar  tha  iataraaatiaa  ia  fraat  af 
tha  approachiag  tmak*  and  waa  ia  a  poeitloa  af  danger  onleac  tha 
apaad  %t   the  trmi^  «aa  aheekad  or  ita  oaaraa  ^baagad|  aad  that 
defendant »  diaregarding  hie  daty  aat  ta  injure  plaintiff »  aa  "ail* 
fully •  aantanly  and  aaliciaualy"  drare  and  operated  tha  truak  that 
it  ran  against  plaintiff*  ato* 

Oa  tha  trial  plaiatiff  teetifiad  ae  a  witneaa  in  hie  own 
hahalf  at  oaaaiderRhle  laagth*  bath  oa  direot  and  oraas-axaaiaatioa* 
His  hrathart  Miehael  Levia*  aha  at  the  tiaa  aae  alaa  attaaptiag  tm 
araaa  tha  etreet»  testified  fox   hiat  aa  did  tifo  eyawitaaaaaa  to  tho 
a«old««t»  Hortoa  Peatino  (aa  waplaxae  of  a  gar>ige  Co*  at  Haoaarolt 
road  aai  ?auliaa  atraet)  aad  hauria  ^>iabuada  (a  harhar»  a^^layad 
la  a  ahoy  oa  tho  north  aide  af  BooaaTalt  road  a  ahort  diataaao  iMat 
•f  Praaoiaao  aTanua)*   After  tha  aaoideat  plaiatiff  aaa  takea  to 
iha  Mount  aiaai  Haapital*  aad  hie  two  other  witaeasaa  ^ere  Jdith 
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i..  Brill  (an  Ataj  l«elmloi!Ui  at   tht  hoayital)  nnA  Or»  L««is 

HandolMm*  his  att«i41ac  fkyslelaa  f«r  a^«ut  tlu-aa  jraara  aftar 

%luf  aecldsatt  vlia  tastlflad   a«  ta  tha  traoiaaat  glTam  aai  aa  f 

tha  filyuraa%ar»  vctaat  and  parauineaay  af  plaintiff* a  iajuriaa* 

i3cf  aaiaat  gaTe  his  Tarstaa  af   tha  accidaat  and  alaa  oallad  MM 

Otk*r  ijawltaaaa»  Rajnond  Le'Tburfara  who  at   tha   tiat  waa  drlTiac 

attathar  aoter  trnek  aaatarly  aa  Baoaaralt  r«ad«     ^t  tha  eaaoluiiaa 

ef  plaintiff *a  aTi4aaaa»  aad  a«aia  at  tha  ooacluslon  af  all  tha 

aTldjaaSf  «SafaadAat*a  aatiaas  far  a  dirocied  reraiot  in  hia  farar 

W4Mra  aerar^fUy  daniad*       Of  thia  19  inatruetioaa  givaa  as  af fera4« 

•  vara  of  farad  hy  plaiatiff  aad  B  hj  dafaadaat.       lour  athar  la- 

Btraatlaaa*  Was*  16  !•  19  laaluslrai  affarad  hgr  defeadaat»  vmrm 

rafmaad*     Va  oomplaiat  la  kara  aada  hy  'iatfmAnnX  ma  ta  tha  eaurt'a 

refuaal  ta  gira  any  af  thnaa  faar  lastmetiana.     i)«f«tiidnnt*a 

laatmotiaa  la*  14  «aa  rafuaad  aa  offor^dt  lint  tha  ooiirt»  aa  lia 

•«a  aatiaat  aar^ifiad  it  hy  adding  eartain  warde  tharato  aad  sstra 

Ik  ta  the  Juryt  aa  aad  if  lady  aa  Io«  15*         "Qie  in  struct  Ion  is  aa 

iallawa»  *  tha  aadifylag  words  haiag  ia  italieai 

*7ha  Court  iae>traatB  tha  Jury  aa  a  aatter  of  la«  that 
bafara  tha  plaiatiff  la  aatltlad    ta  x^etr^r  ha  Miat  prora  by  a 
graatar  walghft  af   the  «t  Id  snoa   U)    that   iha  dafaadaat  la  guilty 
of  nagllgaaaai   18)   that   tha  plaiatiff  \r  n  frae  trmik  n«nllsanoa  oa 
hla  parti   aad  (3)  that  tha  plaintiff  euffarei  daaagaf  hat  if  yau 
Tliiit  f'^'N*  ^he  avldeaca  th?..t   tHy  acta  af  the  daf andant  at  tha  t^m 
1|4  j^^ca  la  saaatlaa  nra  wtjj<4  and  wanton,  tjSiT^^ aag^^ga^ff , 
if  any,  of  tha  olainttff  iroald  aot  ho  a  dafaaaa  la  thia  aaaaV* 

Oae  of  tha  glvan  iaatruotiaao  (So*  13}   offerad  hy 
dafaadaa^  v«a«i     "Wavo  tha  aota  af  tha  defondaat  at  tha  tiao  aai 
placa  la  laaatiaa  vllfal  and  vaatan?       anwor  Taa  or  Vo**  ^nd  tho 
aottrt>  afiar  glTlag  ta  tha  Jury  tha  uaunl  fena  of  rardlat*  atatod 
to  thaai     *Ia  addition  to  your  gaaoral  Tardlot*  3roa  will  alaorat 
an  anawar  *Taa*  or  *la*»   to  tho  following  spaclal  iaiarrofataryt 
t*«wiit     *'^9t%  tha  aeta  of  tlM  d^fsnd'uit  %t  tha   tiaa  aad  plaea  la 
qaastloa  -wilful  aad  w&ntoa?**     Tha  Juxy  retarna^  a  geaaral 
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Terdltft   find  lac  tk*  4«f<«n4mn%  /^tXtj  aat*  aasASstiic  plaintiff's 

4afliHgtt  at  tXBtOOO*       ^jsA   ihnj  alB«  r«tur»«d  a  ayeaial  rardlet 

in  vhieh  tiMj  ana  ared  aald  spatial  Intarrafatary  "Tas*" 

Tha  aala  coatantion  9f  «i<!<f  POdont*  9  oowiael«  hara  BuuSa 

mm  a  ffrtoiid  for  tke  rararasl  aX  iha  Judgaant*  la  ttet  "tha  f Indian 

•f  tha  Jury  ea  tb»  epaolal  laterrogRtary  !■  agalast  tha  manlfaai 

valght  %i    tjM  arldeneaa"       Oa   uhle   laaue   th^  aTldaata  waa  ooa^ 

fllotiag*     k  part  %t  pl&latlfr*a  teatlMoay  la  la  aubetaaaa  aa 

foXlawai 

Ca  A«ff«at  10«  I988i  I   wnn  £6  yaars  of  age  and  llred  at 
1143  r^outh  Fraael4«aa  aranuat  on  the  aaat  alda  af  tha  straal*  a  fav 
doore  north  of  Hocserelt  load.     Ky  brothar»  lElchaelf   alao  than 
lived  thara*       l>'ranclaoo  aranua  tmAm  at  T^aoaeralt  road,   to  tha 
south  of  v?hloh  la  louglaa  Park*     Wtmx  Tranclaeo  nrenua  anr*   on  tho 
aorth  alda  of  RooaeTelt  thara  aira  anaaraua  oaa-atary  atorae  and 
atoraa  vlth  flats  ahora.       I  vfts  thf^n  amploxed  ae  a  chnuffaar  tj 
tka  Tallow  <^ah  Co* 9  hat  ifaa  on  «  TaaAtloa.     My  brother  and  1  luid 
haaa  antaj  fraa  ha««  and  were  raturalag*     ^e  had  haea  aa  aa  aast* 
hoaad  atratst  oar  on  RaoaaTOlt  roa^  and  had   al  ghtad  from  tha  oar 
at  Franolooo  aT««tta,  oa  the     'Wiglaa  Perk  aldo  of  Beosavelt  road» 
ao&r  the  isouth  ourh*       a  it  aaa  a  olear  hot  dsy  «e  ware  la  oajr 
ahirt  aloeTaa.      ^^ftar  tha  oar  had  aitrted  agaia  and  had  orosaei 
~'raaola«o  aranuet  «e  started  to  croaa  looseTelt  road.     I  looked   to 
the  waat  bat  did  ast  see  aajr  trafCle  C(a^ng  fro«  that  direct i^» 
Thea  I  loakiiNS    to   tha  aaat   anJ    savr   that   a  vaat-oound    strset  oar 
had  stoppcMl  or  waa  Just  abopplag  oa  the  oast  aldo  of  yraaeioeo 
aTaaaot   aad  th-^t   people  wo  a  strndlng  ih«re   to  hoard   Iha  oar.  Wa 
atartad  aarth  to  croas  tke  street*     "I  acTar  saw  tha  motor  truck 
lavolTed  la  ths  accldaat  until   It  hsd   e«B»   from  hehlai   th&t  eireet 
oar  aad  wae  coalae  right  for  me  aloagaide  of  aad   i^outh  of  tho 
ctreet  oari     I   atood   atill|  I  dlda*t  kaow  Nihather  to  raa  hack  to 
tho  eurb  or  avay  from  it|  my  brother  atarted   to  go  l>ack  to  tho 
curb  «e  had  ooma  from  aad  I  voat  with  himt  I  ks&rd  uy  brother  cxj 
oui.  an.,    tnon  I   ha.d   a  haawj  aeha  and   saw  aad  felt   the  truok  loiag 
over  my  left  logi     aftarwmxda  I   i«aa  lyiag  la  the   street*  *   *  ity 
lag  ftaa  iajareti  batwaea  tha  kaoe  aad  aakls*     It  aa:iaed   to  aa  that 
^^*  '•i*k<t  whoal  of   iho  truok  hit  aa*     It  H^enrod  and  hit  ma  amd 
thaa  raa  aata  tha  aaath  aidaaj^k."     1   ooia*in*t  more  bat   afaa  coaeoloas 
aad  waa  able  to  apeak*     I  waa  aanlated  ttp»  put  lata  a  Oar  and   tcJcea 
to  the  ^oaat    -iaai  Hoapltal* 

KLalatlff*a  bioihar*  Mlehael  Levia  {am  attorno7-at*law 

at  the  time  af  tha  triaDi  taatifiad  ia  part  aa  foUo^ai 

street 
After  wa  had  got  tea  off   tha  eaat*bottBd/oar »    va  walkod 
to  tha  aouth  oark  of  ttoooorelt  road*       haa  we  aaw  ihara  waa  ■• 
trtiiffio  approaokimg  from  the    ^eat  wa  at^irted    to  cross  tke  atraatf 
ggiag  aortk*     Thoa  wo  aaw  a  woat-baamd  atraat  oar  eeadag  ta  a 
halt*  Jaat  aaat  of  Slraaoiaeo  anraaaa*     *Va  had   taken  two  or   ihroa 
etops  oa  tks  «oat  aldo  of  yraaolaoa  aveaaat  «k«m  X  aaw  a  Chorrolat 
truok  daak  from  behiad   tho  atyoet  oar  •       1 1  was  gaiag  at  a  Tary 
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rnpld   rata.       It   turri'^d   to  th-    1^  ft  of   tlio   »iro«t  ear  ««<!   oi 

at  VLB  at  aa  aagla»  diagonally  aoroae  the   ^troatt  *  *•     I   •tmrtai 

tc  go  "back  to    -h;>    curb.     aIo.  reiaHln^rt  J^omentarlly   iHlll.     1 

falXad  *look  out'   and  ran  t«  tlM  cur^.     The  naxt  thing  I  knaw 
_  w'-n   «'Ud'*"'(l;'_Rtnick_b;^   the   oujpycr  of   tha   txuckp   ^./»ci   1    w«at   orar 
into  tho  huahaaV  *  *  landatf  in  tha  park  aMM  dlataaoa  fro*  tha 
curb*   •  *   I    piekei  ny.-cXf  up  aai   x-s.n  back  to  tha  eurk.      I   fouiiA 
Alax  Ijing  in  the  atraat  •  •  and  hlaadintir  prafnaalqr*     yba  tmak 
■  toppfd    partly  on  the    cidtalk^   *   *        it  had  JnB(p«4   tha  curb," 
fianaliao  aTaanat  la  niarraa'ar  than  RaoeoTalt  road*     I  daa't  <n9m 
tow  naay  foat*     it  ia  a  straat  af  ordinarj  width* 

Pltiatirf<«  altiMoB*  ?a8tiaa»  who  elalaa  ha  aav  tha 

aocidnnt  while  ha  ^a«  on  the  ooath  aidawalk  of  ilooaaralt  raad  vast 

•f  Vranaiaoo  aTtfttuOt   taati/iad  in  jj^art  aa  followai 

Juot  'kef9r9  th^  ROcidaat  X   eav  Xichrrel  Lerln  and  hla 
hrathaxt  Alaxt  ahant  is  faat  fran  th«  ^anth  cwh  ft  Kooosrelt  road* 
and   on  bhtt  '«a«t  aida  af  Jf'raneisea  arfunuet  >'i».i^ing   to  cross  '-ooBeTalt 
road*     Th«   firat  &iiia  I  aaw  tha  aator  truck  ImrolTed  in  tha 
acuidant  was  «»haa  it  had  paaoa<^   to   tha  Fouth  of  the  waot^haund 
atraet  oar»   «vhl«h  «'.a  &taadlng  oa  the  east   sido  of  T^azieiaea  araaua* 

t  that  tlna  tha  i^oTin  hrothara  «««r«  tryintr  to  ^et  away  froB  thr.t 
truck*  nhioh  mui  golnK  townrdis  the«  *&%  a  spaed  af  about  30  milaa 
par  hour***  ^  *     "llila  boy  ^Aiax)  ^t  run  ovar.     The   truak  knookai 
both  d«fWB«     Miehaal  w«a  trying  to  get   tc  the  park.  *  «     I  haart 
tha  aanaak  af  tha  hrahafi**       1   did  not  haar  ««y  horn  sound  ad  or 
any"  warning  giran  af  tha  truck*  •  r.ppre&oh.       "I   eaw     lex  tjTtcr  tho 
aaeidant*     m  was  lying  in  tha  street  a  fow  foot  froa  the  south 
curb*     Ha  vae  bleeding.  *   *     ^oaie  fell  owe  picke'i   bin  up  aad    took  hiB 
to  the  haapitaX  and  X   went  along*  *  *       hen  we  first  piokod  hl&  up 
he  could   talk  but  waa  not  able  to  vplk.   ♦   »       fter   the   ec   tdont 
tha  trnok  nas  in  tha  park.  *  *     It  was  a  brigSt  iay»  the  sun  Maa 
shining  aad  the  titraeta  ware  dry.* 

Plaintiff's  wltnes!?*  ^inhvndet   testified  ia  part  sa 

f olXawa  t 

X  left  the  harHer  shop  ta  go  to  lunoli  aad  waa  j^ailkiag 
aa0t  an  the  north  sidewalk  of  VfooHeyelt  road.     I  had  not  yet  raachat 
franoisoa  avenua.       hen  I    first  saw  the  LeTin  bqrs  thay  had   aturied 
to  oroas  RaoecTelt  road»  going  north  on  the  vast  side  of  Traaaiseo 
aTaana.     J  natiead  a  was%«ba«nft)   street  oar.       hen  X  firat  aaw  it 
it  WAS  standing  oa  tha  east  side  of  Frr.neiaco  oT^^nue.     Vhis  <bas  tha 
tiao  tha  Leirin  boya   started  to  oraeo   tha  street.     I   alao  aan   tha 
■ator  truck  involred  in  the  aooideat.     "The   truck  tried   to  croas  in 
front  of   the  atreet  oar.     1   saw  it  before  it  Cc^jia  up   \.o  the  b treat 
oar  and   I   hoard    tha  brake Sy     *  «         fter   that  1    3«cv    vL     .  evin  boya 
running  to  the  aoat^  aide  af  tha  e treat.   *         Than  I    af*w  >^l^x  laria 
lying  ia  the  straot*  near  the   uouth  curl).     Tho  truck   ^aa  oa  tha 
aidawalk."         fterwarda  X  raa  OTer   there  and   then  atappad  a  oar  and 
took     laat  to  the  hoepital.     X   did   not   aotu^ilXj   sse   the  lapact*  but 
aar  tha  tmek  agttin  whoa  it  waa  on  the  siiewalk* 

Defendant's  Torsion  of   tho  oocurrenooa  prior   to  and  at  tlM 

tiaa  of  tha  aooidentt  aa  testified  on  direct  oxaainatian*  ia  in  stih- 
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I  wo«  ;T9lnr  irmut  la  tlia  tna«k  on  HooBrrclt  road»  9a9% 
•f  yr*iMi«o«  fiT'<4ttu«.     I   f«II«««d  th«  atrvsl  satt  a1i«ut  20  €••% 
WhlaA   it.      *   ft'^T  A  big  truekf    'oiiv:   ^^fXt  had  passod  »••  S 
••«a  a  f«il««  la  f  roat  «f  a«  runalim*     1  yat  agr  'Mt  M  tte  bndta 
••  ••  a«t  to  hit  hia.       X  ••■  trylae   i«  evlag  out^  but  I  414a* I 
b«onas«  iM  pa»s«d  a»«       TImhi  1   a*«a  tlw  otlmr  fellav*     I  taraai 
ih»  tr««k  riiait  — p.th     ce  nn  not  to  hit  hia»     «   »     Tkls  f«ll«« 
ftlCsaCt^  •     ^  ooaldn*  t  tura  a«r«  couth*     X  hll  hla  viih  Um  rleki 
baapoYt  »  *•        hoa  I  hit  hia  X  »a«  Jaot  i^boat  throt  foot  soaik 
9f  tlM»  oaai-boaad  ttroot  our  traok  •  *•     X  vao  -Ifllfffllft  ika  siraot 
••r  ffoiag  ifooi*"       ktea  that  etroei  oar  had  etopped  east  of  Fraaolso* 
aToaao  t.o  piok  up  paao«aforo»  X   oiofod  agr  tmok  bohlai  it  aa4 
vaitotd  for  tko  otr  to  e«  ohoad  acal«i  aai  «Hoa  It   startod  agaia  X 
■OTftd  ior«ajr4»  solac  i^boat  xa  atlas  aa  haar*     "X  «ao  *}l  ^*|T_Hlf 
lwM»4.^JiS.^ll«ijaML4;        «y  ««•*  41'?  not  juinTJ&'^rb.     -i" 
*aa  la  tho  al441o  of  Um  otxoat  aa4  aftoroartio  paXlo<J  la  fyat  af 
tha  oturk  00  as  aot  to  stop  trafflo** 

Ob  eroo8«axaalaatio8  defaadaat  taalifiad  la  aabatanoo 

aa  folloaot 

I   wao  la  th«   ttaok  altmn  whiea  thf*  a^cidaiit  happoaed* 
X  oausiit  up  .0  tka  woat^boaai  atroat  oar*  not  far  frea  Vrancinoa 
avoaua*        hoa  it  atopt'od  %h»t9  I  «aa  about  S9  foot  bohlad  it 
^la  tho  raila***       I  di<«a*t   ^ajr  aay  attontioa  aa  to  whathor  Ihoro 
ooro  poopla  «altlag  to  fat  oa  tha  ort*     X  vaa  vmltlag   to  £•  ahoai 
itiMMi  tho  oar  agaia  «t«irt«d»       "ban  It  otartod  1   atartod*  and 
f elloved  right  aXoais  bahiad  lt«   ♦  *       J  went  aboat  80  foot  aftor 
tho  oar  had  atarted*  »haa  I   fir  at  a^v  th«  bojro.  «  •  X  had  aot 
g«ae  eailr&l/  ao^oaa  Fraaoiaco  Kv«auo*  *   •     v^hoa  X  firat  s»«  thoa 
tha/  «ov«  about  10  or  15  foat  naay  iroa  m»  aari  whoa  the  bl^^  tru^ 
solac  oaot  ha4  paaood  ««•-»•     Thaa  I  aa«  tha  aaa  ellod  Miohael 
who  vao  aot  hart*   *  »       ftor  l   a'  v  tha  othar  oao  rua  I    awua^r  aoutit 
ao  aa  aot  to  hit  hia*  *  *  I  waa  not  oKira  Hhaa  10  fo<^t  behind   tho 
atroot  oar  9  aad  about  10  or  IS  foot  aoay  froa  tha  traok  «hoa  tho 
aooldoat  hmf^mmH*    klohaol  yaoaod  bot«o«i  agr  traok  aad  tha  atroat 
oar,  aad  |hop  f  tkn  book  agal»  to  tha  south  laLf roBt„  of  tha  t  ruek,  ♦  ♦ 
Whoa  1  f Irot  «»*   aox  i  turaad  ooathi  ha  ^m  rl^t  la  front  of  aor 
truck*  aot  Mora  thaa  10  foat  awajri   thffet  w.ia  whan  I   tamod   to  tho 
aottthi   i    aao  afraid  X  would  hit  hia*' 

i)ofaadaat*a  witaooof  i^tybursnr*   taa^.ifiod   la  part  as 

folio wo  I 

Oa    u«uat  IO9  l9iM»  aboat  liSO  p*a«»  X  wan  (!TiTla(r  a 
largo  trunk  for   vuiiaa  Baltat  ^ia<!^  anot  oa  Roosorblt  road  aad 
approaelUag  Fraaoiaao  awaauo*     X   a<)^w  tho  aocidont*     *l   uoon  a 
fallow   maalait  aorooa  tha  «traat  on  aa  aaglo  aad  in  front  of  aoo 
X   atoppodci     TlMiro  wao  aaothar  truck  ooaiac  waat.     Tha  firat  faXLow 
fot  OTor  oloar  of  that  traokt  bat  tho  othor  fallow  wao  *klad  of 
xigxafglac**       tha  rl^ht  haad  baapar  of  that  traok  awaae  nroaad 
faclatf  aouth  abaat  tha  alddlo  of  tha  a  ot  bouad  traak»     That  traok 
hit  tho  aoooad  foUo«>  »ltli  tka  rlAt  buaioor,     Tha  first  follow 
oXoarad*  •  *       fVar  i  had   atoppSdoir  tra«k»  1    aaw  that  othar  traok 
oaaia«»  but  1  vioa't  kao«<  whathor   thoaa  fallows  at«w  it  or  not*  *  "^ 
That  truidc  wao  «7olag»  X  caoa»»  aboat  Su  ailaa  an  hour.     Thf:  t^eoat 
fallow   uida*t   atop*   *   *     that   tri»k  awung  seath  owar   to  agr  aida 
and  hit  hia  wl.h  the  front  right  haad  slda  of   tha  tiaapar*       I   think 
thore  was  a  uroot-bouadi   etraat  oar   than  in  notion  in  tho  later - 
oootlea*     7ha   ;<r^u«k  v^hleh  ^^  truok  thia  fallow  was  *not  euttlag  la  on 
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l^ft  sld©  9t  th«  atr««t  ••»••   •  *       ft^r  tiM  aorident  happmiM  I 
fare  L««ls  aqr  a«M  and  addrsaa  •■  «  pleoe  of  pap«>?  •  ^nd  then  ^rent 
alMM*       *  «   X  VAB  drlTla«  4)r   Ixuck  on  ilie  <>»•%  b«iui4  ear   vr&ak. 
*  »  ■•  •«•  vftB  with  ■•  •«  iqr  vriteJc.      tea  2   get  t«  Fnuseiftoe  »▼•»«• 
2   •&«   thes*  b«yt.      ^iMa  1   lUfti  •*»   %hmm  ih«7  ««r«  »  llttl*   aonth  ef 
%lM  •Att-b««ad   ttyttat  tar   kra«k  and  1  was  ateut  15  tr  16  r««%  away 
rr«a  thrai.     1   et,«pp«d   to  l«t   thaa  go  in  front   of  ■••  *   «  i   first 
aotitatf  th«  ive»%-)i«im4  sttoat  aar  af tar  thay  had  paant4   In  front  of 
Ba.   *   *   ThtB?  bojB   than  ran  baak  tawayda  tJM   sdttth  curb.    *    *   it 
^aalcod   t»  mm  aa  If   th«y  wara  alariaa  fag  1b  the  >  traet,   -  ohaalnf 
•aa  aaatiiar*  *  i^    Aftar  that  uruok  hit  oa«  af  tha  boys  In  thd  ^traat 
it  did  aat  ga  arar  an  the   bouwh  aldaaalk*   *   *      Tha  only  tmf fio  I 
■aa  thaxa  at  tha  tl«a  waa  i.a«la'    truek*  tha  atiraat  aar  and  mj  truck** 

CtnaldurlBC  all  of  the   taatiaoay  aa  ahara  aatllnad»  aa 

veil  aa  aeiM  of   tha  phLaia&l  facts  aa  dlselaaad*  aa  ara  af  tha  opiniaa 

that  tha  tsstant  oontaatiaa  mi  tfafaadaat*a  eoonaal  (th>it  tha  jurj** 

fiadlag  am  tha  special  Intarrofatorjr  la  aj(Ainat  tha  nanlfaat  w«i(;ht 

•f  the  eTldanea)   la  without  aerlt.     ^a  think  thi^t  it  aufflelRntX/ 

appasra   that  daf«nAailt»  tha  drlT«r  af  the  aeat-booad  truck*  acted 

aith  aaoh  an  ahtaaac  af   due  aara   'or  th^  e&faty  9t  tha  peraana  of 

plftiatill   and  9t  his  hrothar*  and    'ith  auoh  a  oaaBcioua  indifraraat* 

ta  oensaquHaeaa*  aa  wunroated  tha  jury  ia  finding  in  thaiB  spaoial 

Tardiot  that  his  aota  at  the  ti»a  and  place  were  vllful  and  aanton* 

T^  ^mmi  -^<lalx«  ▼•  Wp    n^t  6»«>>  »>  co,,  31c  ui.  u.  20-21,  it 

U  aaUi 

*If  thore  la  tmy   cTldexiaa  In  the  raeari  fairly  tandinff 
to  iiha«  such  a  graaa  want  af  aare  aa  Indloatea  a  ^ililttl  <liarasa7d 
•f  coaaa<ittaaoaa  9X   a  villiagnaaa  to  Inflict  injury,  then  it  ia  a 
quaatian  ta  ha  date  rained  by  thu  jury  idiathar  the  aegligaat  con- 
duet  of  the  defendnat  aaountad  to  v^ntenneBa  or  sflllfulness,  *  *• 
'h&t  degree  af  nefligenoe  the  lAn   coaaidera  equlTalent  to  a  willful 
tr  v&atoa  act  ie  as  hard  to  defiaa  aa  aegllgeaoa  itself ,  and  im  tlio 
aatuya  of  thinge  ie  so  dependent  upon  the  particular  eirouaataaoaa 
Of  aaeit  oaae  aa  net  #o  ho  auaeeptihle  of  general  Btataaant*  Tha 
groaa  nagllgenoe  ohicb  will  justify  tha  preemwpcion  of  wllliullnaaa 
or  vaatonneaa  ia  auoh  aa  to  iaply  a  disregsrd  of  eoneoquoaoae  or 
n  ailliajpsaas  to  iai'liet  injury*" 

Dafondaat's  oounnel  nlao  oontoiid  la  atfbstiinoo  that  whora 
tha  anridanaa  le  eanflleting  it  is  asBaatial  thrt  the  jury  should  ha 
aeourataly  Instruct «d|  that  they  ware  not  accurately  Instruct od  ia 
that  the  court  wrred  ia  glrlB^  instruction  Vo»  4  offarod  hy 
plaintiff,  and  la  glTiae  the  aodified  iastruetioa  S9»   15,  (atere  sat 
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f«rtli)  mad  amt   a«  it  «»•  •ff«r«d  ^j  d«feadaBt»  aai  %taat»  hmtm%p 
th«  jttdgBsat  sli«iild  ¥•  r«T«rs«d«   «•  ar*  •/  tlM  oplnlea  that  Ui« 
••«rt  4id  a«t  c«aal%  r«T«r«i1il«  flrrtr  1«  %hm   p»rtlo\aar«  ■•ntioiuid* 
w«  think  that  oonaldcrlag  all  •t   tha  glTaa  laBtraetlaaa  aad  th* 
•▼identa  tha  Jary  ««re  fiaij  and  preparly  Inntruotod.   ad  thart 
la  aa  aahataatlal  aarit  la  oo«aaaI*a  arguaaat  aa  to  the  olaiaad 
laprapar  maa  af  tha  warda  "aradlhla  aad  dlalataraatad  altaaaaaa* 
aa  th«7  appaar  la  iastznatlaa  Va.  4*  The  jury  could  aot  hare  haaa 
■lalad  hy  the  maa  af  the  words*  whoa  tha  satire  laatruotloa  ia  oan- 
aidarad*  Aad  aa  ara  af  tha  oplnloa  that»  ia  Tiaa  af  all  tha  art* 
daaaa»  the  ■adiflaatloa  af  glvaa  iaetruetioa  2fo.  lb»  aa  origlaallj 
offered  hy  dafaadaat*  «aa  proper »  aad  oorr«otly  atatad  tha  law  aa 
reyarda  the  caatrlbutary  aaglicaaaa»  If  aay»  •t   tha  plaiatiff  aat 
haiag  a  defaaaa  ia  tha  oaaa*  If  tha  Jary  fauad  fraa  tha  aTldaaaa 
that  dafeadaat*a  acta  at  tha  tlaa  aad  plaoa  la  quaatioa  vara  vilful 
aad  aaataa*  (Qaa  ^alldraa  Sxwreea  Ca»  t«  Kra£*  ^^  ^^^*  ^f^»   ^^^1 
IsiiUfUraij^  ▼.  Br^May.  2«0  id.  439,  452t  Laha  ::4>ore.  a>a.  R>  Co. 
▼.  Boda^ar .  139  id.  596,  607* ) 

D«faadaat*a  counsel  fiaally  oaaiaad  that  tha  saauat  of  tha 
▼ardiet  aad  Judfaaat  ia  axaaaairat  aad  the  result  of  paaaioa  aad 
prejadlaa.   a  oannat  mgr%9   with  tha  eoataatiaa.  Ia  addltloa  ta 
plaiatiff*  a  testlaoay  aa  ta  tha  aature  aad  paraaaeacy  of  hla  lajur- 
iaat  aA4  aa  ta  hla  pain  aad  auf faring  durias  a  loag  period  of  tlaa, 
tha  uncaatT'idletad  taetiaaay  af  hla  attaadlac  physiolaa*  Dr.  Haadal- 
■aa»  ia  ia  part  aa  fallowai 

I  firat  OAV  hla  la  tha  aaarganoy  rooa  of  the  Mouat  Slaai 
Hoapltal  aa  Auguat  10,  1928.  fa  put  hla  ta  alaap  ia  the  aparatiag 
rooa  and  I  axaaiaad  hla  left  leg.  "I  fouad  a  cruahiag  iajary  af 
tha  lower  third  af  the  legi  both  tlhla  aad  fibula  ware  brakoai 
the  tlhia  had  a  fracture  of  about  3  Inches  la  lea:thf  looaaaad  froB 
the  raat  0i   the  baaat  it  was  all  lacerated  aad  tora  and  ftai  af  dirt| 
aad  tha  flbala  waa  fractured  hut  la  a  aiapla  way.  *  *   1   claanaad 
the  Injury  and  daaidad  that  tha  aaly  wi.y  to  gat  the  two  brokaa  oMa 
of  the  hoaas  tagathar  would  ha  hy  a  aetal  plata.  «  »  fter  tha  plata 
had  haaa  pat  ia  we  pat  the  leg  la  a  oaat  frea  the  taaa  to  ahara  tha 
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lm««t  •nd  9nt   a  window  •▼<*r  th^  ar««  of  th*  ^fertktimn   t«  p«nii% 
dr««»las«*  ■•  r«a«ia«d  la  the  hospital  aaiil  uffust  ^Xai*  whoa 
h«  mnn   p<*rnittod  to  »?o  hom*   curiae  thio  tlao  ths  log  w«o 
dr  •••«<)  almot  daily*    ftonrarda  ho  oaao  to  tho  hospital 
clinic  oaoe  or  twice  a  wook  for  6T9nning$   dariafr  which  timo  an 
infeetioa  dsToloyedf  aad  oa  Ootoher  18th  ho  wao  road«itt«d  to 
the  hospital  aad,  uadnr  nn  aaaoothetiot  tho  MotAl  plata  was 
roaoTOdi*   t  tho  tiao  of  this  soooad  oporatioa  ao  oaliaa  had 
forBNi4«  aad  wo  put  the  leg  hack  iato  tho  OAOt  aad  troatod  hia 
with  Ultra  Tiolot  rays  and  olootrioity*  Tho  puxposo  of  thio 
trotaoat  was  to  otiaulate  oallaa  foraatioa*  whioh  "ooatlaaod 
for  alaoat  a  yoar*"    Oa  Jul^  24»  19k^t   he  .as  agaia  adaittod 
to  tho  hospital*  *At  that  tiao  wo  dsoided  to  uoo  a  boao  sraftf 
whioh  Moaas  takiag  a  piooe  of  hoaitl^-  boao  froa  aaothor  looatioa 
aad  ffxaftiag  it  ia  botwooa  two  brokoa  oads  aad  flxiag  it  iato 
plaoo**  Oa  July  a4«  1929 »  this  vas  doao  and  wo  agaia  put  tho 
log  iato  a  oaot  to  allow  tho  aow  hoao  to  yrodaoo  oallms*  "Tho 
now  boae  wt  e  takea  front  the  uppor  oad  of  tho  ahia  boao  of  tho 
oaao  log*"  I  vas  aosistod  ia  thio  oporatioa  by  aaother  dootor 
aad  tho  houoo  intorao>  ^I  kept  hia  la  the  hocpital  for  t^o 
aoatho  aatil  ^eptoabor  25»  1929»  whsa  ho  wao  agaia  dioohargod* 
lis  log  woo  still  ia  a  oast*  ^o  had  agaia  pat  ia  a  hay  windofw 
to  pomit  drooaiagt  whioh  a  slight  iafeotioa  rotiuirod*  Wo  told 
hia  to  ooao  to  tho  hospital  for  droaeiags*  and  ho  continuod  to 
ooao  book  for  troataoato  for  alaoot  a  yoar*"  I  hscro  OKaalaod 
aad  haTo  contlnuod  to  troat  his  log  about  oaoo  a  aoath  siaco  tho 
fall  of  1930  (about  a  yoar)*  >ift«r  tho  aocideat  ho  had  eoaoid- 
orable  poia  followiag  tho  firot  oporatioa*  aad  to  allorlato  it 
wo  gaTo  hia  aorphiao*  (Two  X-roy  pioturoa*  whieh  had  booa 
iatroduood  ia  oridenoo  shown  witness.)  *This  pietaro  (oao  of 
tho  X.*ray  pioturoo)  shows  tho  tibia  or  shin  bono*  *  *     The  right 
haad  Tiow  ohowo  that  the  fibula  ia  not  ia  good  position*  Thoro 
is  ao  aligaaoat  or  ooatinuity.  tho  tibia  position  is  not  bad» 
but  it  shows  a  Torjr  aarkod  fracture  of  the  boao  -  it  atleks  to 
tho  hoAlthy  purt  aboro*  *  *  Thoro  Is  utlll  no  eoBvlato  uaioa 
hotwoea  tho  two  fraeturoo*"  And  tho  «itaeoo  further  otatod  that 
ia  hio  opiniont  from  a  aedieal  sad  surgieal  standpoint t  the  s^id 
eoaditioa  of  plaintiff's  log  is  poraaaoat* 

Our  eoaelusioa  is  that  tho  Judgaoat  agalaat  defendait 

t9x  $19#000»  roadarod  oa  Ooeoahor  l&t  1931»  should  bo  affirasd» 

aad  aocordiagly  sueh  will  bo  tho  ordor* 

Soaalan  aad  ^lulliraa*  JJ*t  ooaouTo 
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»•  j>iuisij;>iJo  josxzcs  ff^  zoa^rr  iroiDs^x^  rn  o?xiioi  or  m  coviy* 

A  pcrior  uapvbXlaiMil  oyli&lea  la  tiiis  eaiuv  v«b  Jiiftr* 
filtd  •»  Oototiar  4*  IVSt*     TiM  fteilan*  «o»  enaa^  aa    Uffttat  I3» 
1«31»  waa  la  M»*1TBffM  ^^^  aoaay  Iub4   aad  r«e«lTad  far  plaintiff *a 
a««»  la  ilM  naeunt  af  $<fOoo«     Oa  Jaaaary  •»  1933»  aa  plftiattff*a 
a^tlaat   tlM  9lr««it  •attrl  atraek  d«f«ndlAn%*a  amndcd  aLffidnrit 
af  aar ita  ( Aa«oa?(ui7laff  )Ki>  p1>«a  af  %h»  gntutrml  laaaa  with  natlea 
9t  apaelal  aiittara  af  d^faaaa  to  If  rallad  apoa)   isnd  antarad  jad#» 
oaat  *ifMiaB%  hla  aa  la  daf AVlt  far  ^•t^^'X)!  fraa  uhlali  Judgaaai 
ha  hara  parfaated  aa  afpaal.       a  rararaad  Ihal  judgaaat  aad 
raaaadad  tha  aaaaa  (267  lU*  App.  tfl9)«  stmt  lac  la  (ha  aplnlM 
la  aabaiaaaa  that  la  hla  as9adad  i<iffld*Ttt  ha  had  sat  up  tha  apaoial 
saattara  af  dsfaaaa  vLik  *aan«coao<!!ir/  prallxlty*"  Mod  vhUa  aartala 
of   thaaa  maitara  aighl  aat  aaaatltata  gaad  daftaaaat  aillX  thara 
wara  otkar  apeclia  aattara  vklall  dlaolaaad   prlaa  f aala  gaod  dafaaoaat 
and  thAi  tha  daaandai  jarjr  trial  aa  tha  laaaaa  ahaald  haTa  haaa  haiA* 
la  all  af  thaaa  prlar  praca«dlaca  dafaadaatt  halag  aa  atiaraaj^at- 
la«»  aatad  yra  aj.         '^f%ar  tlM  aaaaa  vaa  radaokatad  la  tha  airoalt 
aaart  defaad  at  ratalaad   to  aoalat  hla  la   tha   iaipaadlag   trial 
»d(5itlaaal  eoaiwAl*  «ha  fllad   thalr  appaaraaoa  aa  tm9h,  and  oa 
^aaoiibar  31«  ItSSt  dafaaiaat*  ara  oa>  ahtalaad  Ioato  to  flla  ant 
fllad  a  ''aaeoad  aaaadad  (tffldsTlt  of  aarita  and  elaiai  la  rf^coapowal/ 
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7h«  in«tna«nt  la  a  XaagtlV  ••••     ^  Jamar/  •»  1935 »  a  jury 

trial  «Ma  cotam«n««d»  durias  i^hlth  auali  oral  taatUM^jr  ^a*  iatr«* 

daoad  ¥/  tiM   rospaotlTn  farilaa*  aad  aartala  lati«r*  and  vtbar 

wrlilAga  xartt  l«tr«tfiae«4  ¥/  ««f««dA«t.       't  tha  «1m«  «r  ylala* 

t.lff*e  eTid«ii««  aad  a^ala  ai   -ha  el«at  of  nil  \.h»  vrltfaaoa  4af«Md* 

ant 'a  Matloaa  for  a  dlrectad  T<irdi«t  la  Ma  faTdz   voro  raayaatlTalj 

danlad*     on  Januax/  Uth  tha  Jiury  raturaati   a  rardlot  f Indian  tka 

latiruas  for  pl&latlff  aad  aaao«(*lng  hla  diaagaa  at  th«  hub  af  ^6»  /)0« 

aad  oa  Uaroh  18 1  19 1^3 »  Judfaa^^  ^  <^^t   *^Ui  **^  aaiarad  atalast 

daf«adaai»   <«hleh  Judgnan%  k/  tita  pxaaaat  vrl%  of   arror  ha   a««k8   (• 

r«rara«« 

2>lalatlft*«  daolaratioa  aoaaUtad  of  tho  ooawoa  aoaats* 

to  /hlch  waa  attaahod  tha  aaaal  affidavit  of  claia«  Allaying  that 

thara  »a»  da«  to  Lla  froa  dafaadaat  tha  mm  of  C6tOCX>»   togothor 

with  legal   latoroat  froa  rehmarjr  19*  1931.       ftar  dcfandaat  ha4 

fllo^  a  ylaa  of  t.ho  Koaaral  lasua  and  his  oritjlaal  afridavit  of 

aaritot  ha  ohtalaod  a  nilo  oa  plaintiff   to  fllo  a  hill  of  par- 

tlottlara*  aad  oa  Ootohor  19 1  1931*  »tt^  bill  of  partlonlara  vaa 

fllod*     la  it  plaiatlff  aadc  the  follo-t^lng  atnteaoats  la  nahataaooi 

Oa     ptll  It  X92€»  tha  Haak&koc  Balldlag  ^orportitioa* 
(h!oraiaaft«r  onllad   tha  Kaakahoa  Corp.)  axaeutoa   a  trust  daod 
(roeoroad    in   ;ita   of  lo4  oi    .he   rw-co:^(1   r   of  d««da  fit  iiaiikakoot 
Illlaola)   eonvoyiai;  eartaia  raal  eatata  ta  th«  city  Stato  Saak  of 
-hionfOt  as  tni8t««t   \h«ralaafter  Ccill«<i    the   '>ank)   to  seoura  a 
c<>rtaia  laaao  of   Ita  hoada  of  tha  a^raffa^*  psr  t»1iio  of     daitOOOf 
waioh  hoada  ««ra    ;h«r;5r;ftai^  sold   to  tha  pulallo.      rhoraaftor  It 
■ado  dafaalt  la  tha  pfijr«oat  of  a  oera«d   latorast  oa  th«  hoada*  aad 
oa  O«tobar  21»  1927,  a  doadholdara*    Protaotiva  '-osnlttoo  vaa  foraoi 
aad  a  larga  nuitihar  of  tha  hoaAhhldors  daposltad  tholr  hoada  slth 
tba  doposltary  aa«od  la  tha  Boadholdors*   i>epoalt  '^graaoaat*  hy 
whloh  said  o^mlttaa  had  hoaa  oroatad.       Plaintiff  is  na  ntcoraoy* 
at<-la«»  aad  durlag  tha  yo«ir  1938  off  loam  of   siha  jiaak  aad  aoiAoro 
of   tha  aoaKlttaa  ooaaaltad  hla  as   to  tha  adTlaahUity  of  hrlaglag 
an  action  toaoraolosti   th4  trust  dood*     ?rlor   thomto*  oa  Paooifcoy 
1»  l$£d»  tha  Kaakakoa  Corp«»  as  prlaolpal*  and   tho  i^a^^al   tadaomltj 
Co*»  a«i  surety  (horolaaftor  osllad   tha  lad^tmlty  Co*}*  had  oaaeatod 
aad  daltvored  aa  ladaaalty  Soad«  numla«  to  tha  daak  as  trustofr, 
for  tha  haa«fit  of  tha  bondholders*  wharahy  thoy  hoaad  thanoalTOa 
U  tha  aaa  of  $12S,000  to  araot  na«  oo^^ata   tho  build  lag  ea  tho 
roal  astata  h«fora  July  1»  198T»  oad*  tl»  haildlag  aot  harlag  hi 
eosiplatod*  offlcars  of  tho  Jaak  aad  aaabara  of  ths  hoasr^oldara* 


•^^^''^f.i'^  ton 


V^Xcr,' 


:vai     :^ 


^^n■^^Jv 


' '  <■»  ■", ,.-.  J  «*t*^   .  if«.^ 


t'-rJ^;,rTAi..?«* 


ai3Xi  a 


j'TS-S 


sX  .rttfir 


i&o.  fit   %s$i 


'     S 


I 

p-i 


a 90    vd" 


hti.'^    iii*i<»i.    «»i«      m'     i< 'i^^w.t  i  i*     »w*i.:i. 


t«aBlt%««  mXm^  ««aaiattd  ylalatlff  m»  %•  IM  adTtaaikilltj  tf 
tastlimtiflig  aa  a«tlMi  at  X^w  mt  «Mi4  Wil*     Aftar  nuMr«<ui  «•»-> 
/•r«atas  plaiatlff  wui  r«ialJMd  bjr  il»  Baakf  «itli  Uw  eoa»«al 
tf  tlM  ««iib«r«  vf  tk«  ••tna%t««9  t«  tor  lag  iiatk  «•%!•«•»  aai 
llMVMkftay  plalatlff  «»•  glT«a  f«nU.s*lMi  %•  •■VlCjr  4«f*atfMi% 
«ks  laa  «••••!»%•  att«m«j  %•  a«sis%  hia  La  b«()k«  aad  d«f«aAaa% 
«»•  to  •^pl«r«d«     TlMrMtftttr  d«f«aiaai»  vitk  flalafclff**  atd» 
drafted  a  bill  %•  f«r«elaM  llM  Imst  d««d»  aad  Mibalkia<!   ite 
draft  t«  pUlatiff*  «Im  a99»«V«4  i%»  itad  tlM  bill  «»•  fllM  la 
%h»  ctreait  «aart  9i  tMaMkf  aaaatjt  la  %1^«  mum  •/  thv  trastaa 
Baak  as  ••a»lalaaiitt  agaiaat  tlM  JUakakaa  C«rp»»  •!  al««  aa 
d«faaiaata»  •  tlw  9r«««at  plalatlff  «ad  tlM  pr«s«Bt  d«f«adaal 
•99a»rla«  la  th«  salt  aa  tlia  ••llelivrs  far  ika  Baak*     thmfrnttmr 
plalatlffp  aa  aaa  af  tlM  sal  1  a  It  01  a  •  did  aMMldarakl*  aark  la 
•aaalag  a  tartala  aa«kaaia*a  llan  aaltt   thaa  paadlac  la  Kaakakaa 
taaat/  and  lavalviac  tka  aaaa  raal  astata*   t«  ka  aaaaalldatad  (£«ltk 
%k«  faraalaaara  salt*     Tkaraaft«r  plalatlff  and  defaadaat  aaak  did 
wark  aa  Jolat  aallaltara  la  pattiat  iba  esaaa  at  laaaa*  aakiag  la* 
Tbatlgatiaaa  aad  aanrakaa*  latarrlawiac  wltaaaaaa*  axaaiaiay 
aatkarltiaa*  aad  prapaxiag  far  tka  iMarlaga  b«fMr«  tka  aaaiar* 
vkltk  tkaraaftar  -nwf  kadt  •  tk««  vmm  kala«  a«bplatad  ia  tka  fall 
•f  tka  /aar  19n*       on  tkaaa  kaarlaga*  ky  asraaaaat*  dafaadaat 
aaaalaad  tka  wltaaaaaat  bat  plaintiff  ana  praaaat  nt  all  kaarlac* 
aad  p«rfara«d  atbar  raqalrad  «avk  la  easaaotlMi  tkara^^ltk*     Oa 
Jaaa  e»  19ak«  plmlatiff  aad  dafaadaat*  aetla<  4*^*^^  **  attaraapa 
f9T  tka  kaak»  oaaaad  aali  ta  ka  aaaivantad  in  tka  alroait  taart  af 
Caek  ceaat/  aa  tka  kaad  afaiaat  tka  Indaaaity  Ca«»  aatf   tkaraaftar 
•aak  did  «MrJt  la  (ka  praaaaatiaa  tkaraaft  «kaa»  aftar  aaaartaa 
aaafaraaaaa  wltk  afflaara  af  tka  Baak«  it  «aa  daaldad  ta  paatpaaa 
furtbar  praaaaatlaa  af  tk«  tmit  aatil  a  dmorm*  kad  ba«a  antarad 
ia  tka  faraalaaara  aalt* 

ca  laraakar  89  1«S9»  tka  Baak  aaa  oloaad  ky  tka  llllaola 
Aadltar  9i  ?ablia  Aaeaaata  aad  a  raaalTar  af  Ita  aaaata  «aa 
appalatadf  alaaa  aklak  tlaa  Its  affairs  kava  baoi  la  prssass  af 
liqaidatlaa*        wriat  tka  yaar  1930  plainilff  oa  nuaaraas  aaaasiSMS 
aalla^  »t  d«faadaat*s  affisa  aai  In  air  ad  na  to  ite  stataiTaiMI  tka 
prograaa  aada  la  tka     araaloaara  ault»  Mid  finally  «ns  iafif  si 
(kat  a  favarakls  aaatar*s  rapsrt  had  bsaa  axkikitad*  kat  tkat 
•k4««tiaas  kad  k«a  fila'  tkarata  aad  9i9r%  paadiac*       TkaraapMi 
plalatlff  iaqairad  v^kat  asalataaaa  ka  al«^t  vaaiar  la  praparatlaa 
far  tka  arjpuMat  apaa  tka  akj4«tlaas»  aad  la  tka  draftiac  af  tka 
da«raa  is  aaaa  tka  akjaatisas  aar a  avarralsd*     >Bfaadaat  rapliad 
tkat  ka  wsald  ra^alra  aa  aaaiaiaaaa  frs»  plalatlff  ia  praparatlaa 
far  tkat  argaaaat  av  la  tka  aakiag  af  lt«  aad  tkat  ka  prafarrad 
far  atatad  raaaaas  to  do  tkat  aark  klasolf •     3akaa^aaatl/  dafaadaat 
lafaraad  plalatlff  tkat  aaid  argaaaat  kad  kaaa  kad  aad  tkat  tka 
aaatar  kad  srarralad  all  akjaotiaaa  ta  kia  rapart  aad  tkat  ka 
(dafaadaat)  w  •  at  vark  la  praparlag  tko  d  raf  t  af  a  699t—  af 
faraolasara*       ?laintlff  agala  aaggaatad  tkat  ka  raadar  aatiataaaa 
la  tko  work*  bat  dt^faadaat  aaid  tkat  ka  did  aat  aoad  lt»  aai  tkat 
if  ko  foaad  tkat  ks  did  ka  aaald  adriaa  plaintiff*     :^tfkaaqaaatl7 
dafaadaatc  kavia^-  draftod  tka  daarao*  vltkoat  aay  netiaa  ta  plala- 
tlff* aaaaad  It  to  ko  aatorod  ky  tka  ^iaakakoa  ^  oaaty  elroaii  oaart* 
Oaa  of  ito  proTlaimia  »aa  tkat  tkara  akoald  ka  allowod*  aa  ao»- 
plalaaat'a  aollaltors*   foos  tka  s«i  of  |i»ooo.     .sidiaa<^aaatly» 
wltkoat  aatioa  to  plalatlff,  dafaadaat  kad  varlaaa  eaafaraaoaa 
aitli  said  koadkaldaro*   oaaaslttoa*  aitk  tka  RtcalTar  for  tka  Baitfr 
aad  kis  ooaaaal,  aad  wltk  oikars«  vklok  raaaltad  la  tka  draft  lag 
of  Tarioao  agrooMata*  ia  tka  xaaigaatiaa  af  tka  Baak  aa  trmstao, 
la  tka  appaiataaat  of  aaatkor  baak  la  ita  staad*  aad  ia  tka  agraaaaat 
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••lioitors*    fMft  la  •<^i<<  «i««T««»  Mkl«k  sum  «»«   vlMr«afi«r  yaM 
d«li^rA%«Iy  Ml4  f*v  %iM  piirf«t«  •/  4«f valid  1««  »Iaia(lff   vf  lli« 

Msi*  tiMt  Mid  fMi^j^f  i«it->j»  JiAP  MdiyJ^tM^lto*  i««^««»^  ©f  »• 

•/  AidlilMMl  t—   &•  lil«  iadlvidiataijrr   ilMib   la  ^tytu-UMI  ^^ 
9«9«r«  IM  *mmAm  n^  M«tl«a  oi'   ih«  f  it t   tltai  Im  «&•  •atf«aT«rlac  %• 

thm  AtlMr   iA6*r«»t«d  yaxtica  ilaai  k»  «m«  iuMl«rt«aUa«  t«  n^fylMit 
jplalatirr,  tet  b/  hU  «eactiiot  I«4  all  •£  «ai4  partlAs  %•  b«ll«T« 
tluit  plain; Uf  »»•  alill  l«ier«ttt«<l   ia  tlM  lili^ilm  %tA  «aiiCla4 
i«  aliara  la  aald  fata*** 

nuttaaftar  dafaaAaat#  vltl&oiit  afttioa  t«  pla.latifr« 
allhottgh  te  vaa  at  all  tiaaa  «M  af  tka  atutreui/a  •!  r«oar4  ta 
Ui«  yaatftac  l*««ait  mi  tlui  ladtaalty  )i«ad  a«aiaa<i  %h»  ladaaaltjr 
ca.f  e&ll«d  aaallafs  aad  a%:«aiad  oMUTavaaaaa  af  Ulu  partloa 
laUraatad   tkaraia  aad  •f  taa  ataaiMira  af  tte  l»«adhtldaTa* 
aeaaitkao*  wltii  %]m  raaalt  ftlMil  Iha  aaift  wa«  aakilad  fdir  tha  sua 
of  |79ri:o,  fald  ¥/  %ha  Xadaaalt/  Co.      flar  Uia  ata^iac  •'  ^^* 
aet1.1ea«Ml   (iM  afetcraaTa*   faai  sara  flxad  ai  Um  aaa  tf  |7*0i>0, 
and  la  the  agraaaaala  at   ihA%  tiaacrafkad  Igr  daf«adaat»  «1%Imm% 
attiaa  !•  plaiatlfft  it  «a«  frtridad  %lMi  dafaadaat  alwald  %• 
yalA  ;7»000  f«r  attcraigra*  fa«a  aad  1m  «aa  »•  paid*       tea  acid 
adpraaaenta  ««i:a  pragHur^  aad  «ae»catad  all  mi  the  pariiaa  iateraatad 
kaiw  that  tka  anwaraataa  of  boOi  I»laiatlff  nnfi   lafaadaat  ted  boaa 
•atara4  aa  attoraays  fox  tte  Bank  aad  ^aliarad  ttet  taioj  vora 
4oalla^$  with  oao  of  Ita  tiva  attoraa/st  aad  ttey  did  not  thoa  ka«« 
ttet  dafaadanl  «aa  ondaoroviaf  to  got  aad  votaia  ^11  of  aaid  faao» 
wittettt  aoooaatlas  to  plaintiff  for  hia  ataara.     Tte  total   awa  oo 
raoalTa^  bj  dttf«ad&at|   aa  aiki   for  attoraaya*   fa«a  in  tooth  liti* 
ffationa*   ia  ll2«oao»  aad  of  thia  aua  ia  acuity  ^oid  goad  coaaoii 
plaintiff   ia  ^atitlad  to  OBO*half»  or  iA^OOO* 


la  d«f«adaat*8  leagtli^  aaooad  aaaadod  afiidaYit  of  narito» 
fllod  oa  tte  erra  of  tte  trial*   tha  rarioao  elaia>3d  deftnaao  aaonat 
ia  aatetaaoa  to  tte  foUoalagi       \l)     Ttet  ao  i»artaarohip  ralatioa 
oiror  o«ioto4  toat«ooa  plaintiff  aad  dafaadaati   (2)   ttet  ovoa  if 
thora  aaa  a  4<>i*^  afl^ployaoai  of  both  •£  thaa  aa  attoraajra  to 
vopraaaat  tte  Bank  ia  £»oth  litig»tioaaf  aaoh  Joiat  aaployaaat 
ooaaad  iipoa  tte  ap^eintmaat   ia  :30Taater«  lfS9»  of  a  raoeiToz  of 
tho  Baaki  aai  (S)  ttet  plalattff  oaaaot  rooovar  aa/  part  of  tte 
faao  paid  to  dof aagaat  teaaooo  of  hia  vopraaoatlag  eoafliotiag 
iatoroato*       Oa  tte  trial  plaiatiff  aao  hia  priaeipal  ntaoaa  aag 
ho  taetiflad   '^t  grant  langth*  both  oa  diroot  aad  oroaa*o«a»taati oa» 
fhroo  otter  witaooaoo  tastlf  xad  U  hia  tehalf  •     tefoad— t  aloo 
taatif  iod  at  graat  laagth  ia  hia  own  h«half  •  aad  te  oallod  throo 
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tt    «f'' 


ttlMr  «l%«M»*t«       iPlAlatiff  «!«•  ffcT*  ••rials  %««ilani]r  la 
r«b«tt«l»         riM  •atirv  tcnttnMgr  la  tftriala  jHiirticaL«r«  a»t 
••atwhifti  «*nfXlotiaf »  init  »•  «t«ful  parf»»«  alll  li#  ••rT«4   ta  a 
l«a^l^  dlseoaslM  tf  ll«       affloa   It  t«  ••jr  «kat  la  aar  tplniaa 
tlurr«   la  a1i«a4Niat  •Tl't«ne«  la  tiM   rto«r4   l«  raatala  plaintiff** 
«Xala  lo  oaa-luilf  af  ill*  vaa  af  llttOOOt  aialttatfljr  r9««lT«d  hr 
dafaaiiaat  far  a%'.orn«7a*   aai  eolicltara*   faaat   aa  aa(lia(»d   la 

XaiaiifS**  bill  af  partlaalaxa*      4U  it  waa  far  tha  j^rj  ta  aajr» 
aa4ar  all  ilM  aTtdeaaa*  whathar  ar  aat  aa«-balf  af  aal4  $12«o  o 
{,Qr  $t«ooo)  la  aqaity  i^mi  gaad  aaaaalaaaa  b«laaff«<^  la  plaiallff 
aai  aaaald  )ia  pat4  ta  hl«t  aad  «•  ara  aat  41«pa»«4!  to  dtstarlr 
(.laair  v«r<)lat»  ar  ta  ri*r<$r«a  the  Judtfnant  in  qaastlaat  om  aecoaat 
af  any  af  tli«  aaateatlaaa  ury^^d  kjr  d«f  aadaatt  aklah  «a  tfa«a  ta 
%•  (uitaaat  «a¥ataatlial  aarlt* 

Tka  Jadcaaat  la  %«&aatiaa  akmHA  tea  aff  Iraai  aai  1%  la 
•a  ardarad* 

Saaalaa  aad  :^aIltTaat  J^<I»»  6«aaar* 


♦  fl*  twit  TO    6«! 


*"3M«!»-?»C»t  ■'4rT>llwt*    feftjpi    nnXOWB^ 


57aM 


JMUam  LmCHAJfC^,  } 


UBOR  TO  nun  CI  PAL 


COOBT  OF  CHICAaO. 

J  2  V  7  I  .A.  6  2  4 

UB,   Vr.S^lDI10  JVSTIC8  miSLKf  DiiLirmO  TD  OFIVTOIT  OF  THS   COURT* 

By  thle  writ  of   error  def«ndaat»  Charles  Diolcin80ii» 
s*«k«  to  rererst  a  Judga»at  for  )i^l70O74*47«   ronderod   tigalnst  him 
on  Doooidlor  ll^  1953«    "^oa  ti»  default  mM  aaooesacat  of  4aHa«oo 

h<PTC9ia»**       Tlie  recitals  containod   la  tHa  judgMent  order  are  ao 

f  ollo^m  s 

*It  appearing  to  the  court  that  plaintiff  has  filed 
as  proTided  hy  lav  aa  affldarit.  ahowlag  the  nature  of  his  denond 
and   the  eaount   claimed    to  be  dmyrrtm  defendant »   *  *  and   that 
this  oauee  is  a  si&it  for  the  roc^rerj  of  Moaey*  and  that  defendant 
is  in  default  fox'  vr  at  of  an  afiidarit  of  Merits  of  defease  in 
this  oausOf   it  ist  oa  plaiatiff^e  motioa»  ordered  that  default  ho 
entered  herein  ngaiaet  defendant   for  fitint.  of  euoh  aff idarit  of 
merits*     Aad»  ae  to  the  damages   aufltniaed  by  plaiatiff*   the  Court 
hoars  tho  eTidenee  contained   in  the  affidayit  of  plaintiff* e  olaia 
filed  hereinf  and   finds  therefroa  that   there  is  due   to  plaintiff 
the  sua  of  money  shown  in  said   cf  ic!avlt.  of  cluiu  to  bo  duet  and 
aaeoasos  plaintiff's  daaages  in  the   sua  of  '^17»674«47«'' 

Oa  February  27»  1934«   after   the  clerk's  traasoript  of 

the  reoord  had  heore  hoen  flled»  plaintiff's  aotioa  to  diaaiss  this 

oaosot  on  the  ground   that  defend nat  had  not  filed  his  ahstraot  and 

brief  r'lthia  apt   tiao»  vas  deaiod*     Oa  the  f  ollo«iag  d  ay«  by  leara 

of   this  court p  a  stipulation  si.'^iMd  by  the  attorneys  for  tho 

reepeetire  pmrties»   together  with  a  80<-ealled  additional  reoord 

duly  eartif ied  by  the  elerk  of  tho  aunicipal  court  aader  date  of 

February  Id*  1934»  vaa  filed*       It   vae  agreed   that    ''the  attaohed 

oertified   oopy  of  a  portioa  of    tho  record  of  proooodiaca  ia  tlM 
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Mmlelpal  eourt  ^«  la«orporat«d  la  th«  traaaoripi  ot  rAttrd***  aaft 
that  tht  atipulatiea  "is  not   te  b«  ooastriMd   in  lUQr  ■aaner  as  ••!!» 
Btitutlag  m  ff«a«ral  app»&ran««  of  defeadaat  (plaiafciff  la  error )»  • 
Bald  dafandaat  tiare^y  peresarriag  all  right*   v>hieh  he  Bay  hara  ¥7 
TirtiM  9f  hia   special  app«arf<AC*  ia  tha  ouaicipal  oourt.**       Tha 
records  dir^oloea  the  followiaffi 

Oa  Uaj  Sit  1953 »  plaiatlff  oouioaaad  aa  aawuipait  attioa 
of  tha  first  elaae  against  defaadaat  oa  a  proaisaory  aota»     By  tha 
aato»  dated  Juaa  24»   1926»  a  copy  of  i«hloh  is  attaohed   to  rjid  madt 
a  part  of  plaintiff's  statement  of  clalsit  defeadpjit  pronisad   to 
pay*  flTs  yoavs  after  dato»  to  the  order  of  hlssolf  tho  principal 
s«ai  of  $1B«000«  with  iatorest  at  e*l/2fS  per  aoaaa  aatil  aaturity 
(and  f%  after  aaturity) 9  payable  soai*aaaually»  as  erideaeed  hy 
%oa  iatorest  ooapoa  aotos*       Oa  the  faoo  of  the  note  it  is  etatod 
that  it  is  oeoared  hy  a  trust  dead  of  erea  date  on  real  estate  ia 
Cook  coaaty.     The  note  is   iadoraod  hy  defendant  and  there  are  other 
indoraeaeats  ehofi-a^?  the  payaent  of  all  accrued  interest  ap  te 
^?e»rnher  S4»   1950»   e.ggreentiag  $3t41S#50.       In  plaintiff's   stato^ 
aoat  of   olala  he  Rlleged   that  ho  is   the  owner  and  holder  of   tho 
notst   that   the  principal   is  'wholly  unpaid  j  anH    thnt   the  nnount  of 
iaterest  due  en  May  34»  1953»  is  $2tOl3*50«       Xa  the  aoeoapanylag 
aff idnrit  of  olala  it  is  stated  that  there  ie  das  from  defendant » 
sftor  allotriag  all  Just  oreditB^  deduetioas  sad   set-offs»   the   total 
BUM  of  $17t012.50« 

After  tho  original  sansoas  and   other  saaaaasoe  had 
seTerally  hoen  returaed  '*aot  found »**  the  bailiff  saoeoadod  ia  oh- 
tainlng  serrloe  upon  defendant  upon  a  swaaowi  io'^aed  on  HoToia»er  7» 
1933»  whleh  directed  hia  to   appear  ho  fore  ^aid  court  on  .'Jondayy 
iDTeidior  80 y  1933f   to  answer  unto  plaiaiiff  •     Xhe  return  oa  tho 
haok  of  tha  aaasMaa  la  eigaad  ia  the  as«a  of  the  haillff  hy  "Jate 


4:gci^7r«iXoi  Sit*  ©ftoXoalj^  afe^o*©^ 

*«jj^,^  .?m«  «^  &s^^:i.  4»i:£J«'  1«  'i^oy  *  ^©SCi  jM'?  <»iu>&  lisijafr  ^o^ott 

J^qiowir-st?  ©tl-T   'iX&aj  i  -«-i»t^  !?yJtl    tY«^q[ 

Xtf  b&a««lji  t«Xl.*«m'  :»Xtf»^jsef   ,{^ilaijiaj,»  it^^t*  ^   fees) 


jRCivitAqotDoofA    -;:v    n j.         .    ... ♦  ^^v  , . -..      ,,    ,  .,.         ,'-'    "Tjilf  iro  i?»rfe  ^ftSTf'twi- 
«Oe'.SXO,VI^  %C  «tt;« 

biii  fto  rrx&oov  t^iCi     «lli.tai;<(£q  «;ini;  xent^a.-  «<$    t^£<^X  iC^ft  ^(^tffecyeV 


W.  Tvuky*  aepnt/t*'  and  is  mm  f«llo««l 

"iZtfrred  this  writ  on  the  within  n«a»d  d«f«n4aatt 
CharXas  Jklcleinflont  hy  dcliTeria^  a  copy   thereof   to  hiai»  and  at 
tte  0i««  tiat  inf aiming  hia  of  the  contents   thereof  t   in  tko 
City  of  Ghioago*   this  X3ch  day  of  ^ot*  1^33 «** 

FlTo  days  thoroafter   (KoToabor  18th)   defendant  filed 
hia  opooiaJ(.  appearanto*  pro  ■#»  aocoapaniod  with  a   "wrlttem  aotioa 
to  qiiaoh  aerTJco**   in  vrhieh  he  states   that   the  purported  return  of 
•orrlee  of  prooeae  upon  hia  should  ho  quaokod  "for  thut  ao  eopy  of 
^)^P.  Btatfteot  of  clfij^  wae  oTor   aerred  upon  hia  as  required  hy  Xnw, 
nad  no  actual  eorriof  of  proevea  ^*as  oror  had  upon  hia."         JLoo 
aoconpanylng  the  motion  is  the  affidHyit*   sworn  to  on  tforsaber  ia» 
1$.3;S|  of  one     ealey  Lllist   la  which  he  states  that  *at  the  request 
Of   the  counsel  for  aefandant**  he   went   to  the  clerk's  of  floe  of   tho 
Bunioipal   court  and  exaained   the  files  of   the  c&ttse|   that  both  tho 
original  and   copy  of  plaint if f*0  atateaent  of  olaia  wore  in  tho 
filtty   •  alao  an  alias  feuoaotts*   "bearing  ths  file  nark  of   the  clerk 
Sot*  15 «  19;^3r*        that   the  suaaona   "purported   to  he  returned  ao 
oorrod  *  upon  Ci^iarloo  Dickinson  on  "^Bot*  13*  1935*  hy  John  vf.  Teuhy» 
deputy  hailiff I  hut  that   it   "had  no  copy  or  copiea  or  other  doouaoat 
attached*  and   is  intaot  with  no  pin  holea  or  paaoh  aarka»  or  othorof 
aa  now  reanining  on  file***       rhooo  iaatmaentaf  on  tho  oorer  or 
haok»   aie  Barked   hy   uhe   clerk  of    the  court  a  a  hariag  been  filod 
durlag  thi^  aorning  of  yoTeahor  16*  1953*     .oad   on  tho  ootot»  ia 
ad<3ition  to  the  nuaber  nnd   title  of   the  enuse*   are  the  words » 
printed   in  typewriting,   "Ilrod  W.   Otory,  427  Beaper  Block*  City. 
Of  Counaol   to  Tharleg    Hoklnson*  -pro  aoy* 

On.lTov^aber   aS,   1933 1   plaintiff*  a  attorney  eattsod  writ  ton 
notices  to  be  e erred  respeotiToly  on  defendant  «id   aaid  Dtorj*   to 
tho  effect  that  on  the  followiag  day,  at  9i30  o'elook.  A*  i«,  ov 
aa  soon  thereafter  as  he  could  be  hoard,  ho  ^ould  appear  before  ono 
of   the  judgoa  of   tho  aanioipal  court   (Judg^  Sreen)   in  his  court 
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veoB  iB  tli9  city  Hall  and  nslc  that  "tha  rpeolal  ftpp«ar«B««  tf 
d«feadaat  1i«  strlokaa  and   that  hla  Botioa  to   .mash  he  orarruled** 
It  apfaars  froa  tha  notice  as  aftamard  fllad  that  aoooapanyla^ 
It  la   tha  afi^^ldayit   of  ona  Burfelad   that  ha   carred   tha  notlca  upon 
dafandaat  by  Idarlilg  a  copy  of   the  notice  at   tha  Blacks  tone  Hotel, 
Chicago^  vhloh  la  defendant*  e  reeldenoe*  and  that  ho  also   sarrod 
•aid   Story  by  learlng  a  copy  of   the  notioa   at  his  off loe»   Room  427^ 
lOf  V*  Clark  stroetf   Chle  <go»   all  before  4  o*elockt  p«Ji«t   oa 
lOToiribor  28th* 

Oa  tha  folloalag  day  (JTo-raidior  29  th)  the  court  enter  ad 
aa  order   that   "plaintiff  omms  aad  aores   the  court  to  strlla    said 
Bfooial  appoaranoe  aad  affldaTlt}*   that  the  court*  being  fiaiy 
•dTlBOdf  ^sae tains  said  aotloai"  that  '*loaTo  bo  glvoa  defeadaat  that 
the  epoolal  appearanoo  staad  as  a  general  appoaranoof"  aad  that 
"on  wotlen  of  defeadaat   *  *  the  tiao  to  file  aa  affldarlt  of  aerlto 
la  the  cause  be  aad    the  sajMi  Is  hereby  extended   tea  (10)  days  froa 
today**      (l*e«,  until  jPeoMiber  9»  1933.)     STo  olll  of  exceptlono  la 
eoatalaod   in  the  record  as  to  what  oecurred  la  court  oa  that  day* 
Thereafter  oa  l^eeeabor  11»  1933t  aad  after  the  lapse  of  aore   thaa 
toa  dayo»   tho  judgaeat  order  aov  la     uestloa  was  entered  aa  first 
abOTO  aoatloaod*     Aad  oa  January  10*  1934   (vlthia  30  dc«r»  after 
said  Judgaeat  order  had  been  entered)*   the  s&ae  judge  who  had 
eatored   the  order  of   HoTeahor  29*  1933 »   as  well  as  the  Jud^soat 
order  la  quest loBf  eatored  the  followlag  auae  pro  tnao  order i 

*Xt  is  ordered   that  the  order  of  VoTeaber  29*  1933* 
be  aaended  gyac  pro   tui^g   so  as   to  readi 

Ifow  o'ones   the  plalatiff   la  this  e^se  aad  aores  t||a 
court  to  etrike  special  appearance  and  affldaTitf  aad  the  court 
beiag  fully  adTisod   ia  the  prealses   sut^t^laB   said  aotloa* 

It  is  orderod  by  the  court   that  a  rule  bo  aad   tho 
•aao  lo  hereby  entered  oa  defeadaat   to  let   special  appearsaoo 
staad  as  general    appearaaee*  aad  that  a  rule  be  aad  the  saao  lo 
hereby  oatered  oa  defeadaat   to  file  aa  affidavit  of  aerits  in 
ten  (10)   dsro." 

Vo  bUl  of  exceptiena  la  eoatalaod  la  tho  proooat  record 
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showing  what  oeciixr«d   la  eourt  oa  tliat  dmjt  or  •»  whose  aotitn 
the  seoaad  clause  of  BRid  order  .laa  aado* 

One  of  defendant's  nsslfrnneate  of   error t  as  a  cromd 
for   tho  rerersal  of  the  JudfMoat  in  quest lent  Is   that   the  trial 
oovrt  vae  without  Juried iot ion  to  eater  the  Judgaoat  heoiwse  of 
"want  of  serTioe  of  process  on  defendant**     Ve  find  no  aerit   in 
tho  contention*       The  return  of   tho  haillff  oa  the  last  of  tho 
alias  auBBoaees  (Issaod   oa  iroTaahor  7»  1633)   shows   that  personal 
serrice  thereof  was  had  oa  (iefendont  en  Horeaher  13th*     It  is  well 
settled   in  this  Jtate  that   tho  raturn  on  a  sumaonB  in  due  fora  by 
the  proper  officer  ia  due  course  of  his  official  dutj*  showing  tho 
aerriee  oa  a  defeadaat*    v*ill  not  ho  set  aside  on  his  uncorrohoratod 
toBtiaony*     (Moore  v.  Bob a ins >   etc*   Co,t   292  111*   h|^#  24«   30-31| 
Marnih  r*  Casaok>  317  111*  362t  364*)     J\xa  there  are   eertala 
Bignlfloaat  facts  disolosod  in  th«  recordt  Tiz*»  that  tho  salt  was 
eomeneed   in  Majt  1933 |  that  plaintiff  hy  tho  issuanoo  fron  tiao  to 
tiae  of  nuaerous   eiouaonses  aade  uaauccessful  efforte  to  haTe  defendant 
Berred  with  process!  that  within  fiTO  days  >ftor  he  was  sonred  oa 
Vovaaher  13th  (aocerdiag  to   the  bailiff's  return)  defendant  entered 
a  special  appearaneOf   aocoapnaied  with  a  written  action  to  "(^uaah 
serrlooa*     and  fftr  tho  reasoa  as  stated  therein  that  '*no  copy  of 
tho  statesMnt  of   claia  T«a8  er^r  serred  apoa  hia*"       This  is  a  first 
olass  ease   in  the  nunlclpal  court t   aad  wo  are  not  aware  of  mj 
statute  or  say  rule  of  tho  ooart»  pertaiaiag  to   oases  of  that  olaoof 
that  required   the  ^ivins;  to  a  defendant  of  a  copy  of  a  plaintiff's 
st&toaoat  of  olaia  at  the  tiae  perrioo  of  process  upon  hia  is  had. 
It   is  true  that  in  defendAat*3  aetion  to  quash  there  is  the  etato* 
meat  that   "ao  actual  benrice  of  procees  was  erer  had  upoa  hia*"  hat 
the  stateaent  ia  not  Tsrlfiedt  and  it  doce  net  ap^^ear  in  tho  preeoat 
reoord»  by  eTldoaoo  or  othorwisOf   that  defendant  was  aot  duly  sorwed 
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raether  eonteatloa  it   that  the  court   arred   *ln  etrlklas 
d«fendiuit*e  spaolal  aypanre.noe  an)   effldarlt  without  notlca»*     B«t 
the  reaord   «ttff  iolantljr  dlaolooae  that  such  aotlon  waa  takaa  bj  the 
otwrt   OB  plaintiff*  9  aotlon  pmS  after  due  notloe  of   the  motion  had 
Iboen  iTlT^n  to  defea4aat  and   to  hie  eounflelf   ""torj^ 

Another  oontentlon  la  that  the  conrt   srred  **ia  entering 
tlw  Judgmmt  r.lthout    the     eturna  of  procoao  in  the  ocontkii  of 
Sopteiibav  and  Octehor."       The  record  diaolosoa  that   aereral  eueoea- 
sire  aliaa  auzmnonsee  vera  iaattody  prior  to  the  ona  in  quaatioa 

whioh  waa  iastiod  on  Voreahar   fp  1933f   that   a  prior  aMaaoaa  was 

iaauod  on  Ootoher  19th»  also  other  prior  suaunoaaed  during  the  aontlH 

•f  Juna  and  July«  all  of  whioh  ^ere  returned  h/  the  hailiff   "not 

fvantfi"  hut  that  no  sumaoaaes  -vt^,  iasued  during  the  aiontha  of 

Aaguat  and  r  ptaiber.     /^nd   counsel  argues  that  beoflttsu  of  this  tha 

amit  w-a   iaproperly  9.11  o^ed  to  "Imi^uiah**       The  oontentlon  and   argu» 

■•at  &re  without  aerit*     v. 9  are  not  avare  of  any  statute  ox  rule  of 

yractioe^  after  rereral  loaued   auBMoaaes  hare  haea  r&turnod   "not 

found*"  tbs.t  reqairaa  tha  oontinuod  iaautuioa  of  aaniaonseB  arery 

calendar  month  until   aerrice  la  luiA* 

Coanaal   also   contends   that»  aa   to  tha  returned   euBctona 

issued  on  iToveuber  7*  1933 »  aho<ring  acrrioe  upon  defeadaat«  it  doaa 

aot  hoax  any  f llo  aark  of   tha  olerk  na  h&Tia«;  heun  filed   in  his 

office*     A  auffioiaat  aaawor  to  the  coDt«»atioB»   if   one  is  neoded» 

is  that  ia  thA   affldaylt  of     eeley  liUlia  of  SToireaber  18th  (aupportiag 

dafeadaat*a  aotlon  to  CjUaah)   it   appeara  that  when  he  tixaaiaad  tha 

flla  of   the  oaee   in  the  clerk* a  offiooy   aaid      eturnac^    auaaoaa  was 

ia  that  fllo  "baarlag  the   file  mark  of   the  rlerk  Moy.  15,  l^S^*** 

Our  conolualoa  ia  that  there  ia  no  error  nppe-nring  ia  tha 
reoord  riarranting  a  roveraal  of  the  default  Jadgaaat  ia  (^uaatioaf 
eatarad  agaiaat  dafaadaat  oa  DecMibor  11»  1933,  aad,  aooordlagljf 
it  is  affiraed.  ^JtFtBM£Ji» 

Soanlaa  aad  SulllTaa*  JJ.,  oeaour* 
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!»•  FBIGIPIW  JTJ^T1C^   Oi  I   L^f   n  XITtfJll  TBI  OPTflO*  <Sf  THE  COCBT* 


Bjr  %lKl«  writ  of  cnr^r  d«f«adAat*  ■••k     t«  r«T«rt«  a 

Ja4g»tal  tar  $>1»V92«A09  raaderad  la  a  flrat  •laas  oaae  af»ar  T«r« 

dlot  agalaat  lh«a  oa  Jsauary  I6t  IftSS*   aa  ladoraara  af  tba  feXlawlag 

yraalaaarj  aat*^  whloh  liad  aa  lis  faaa  laMadlataXy  alMTa  Um  slg* 

aaturaa  of  t)M   iaa  aakara  a  vaafaasloa  of  Judg»«it  alaasai 

"gl70O*  July  25»  X92b« 

Vlaety  (90)  dajra  aftar  datat  f^r  ralaa  raealTadt  «• 
jMroilaa  to  j^ojf  to  tho  or««r  af  >  •  U*  Wioda    ^aTaatvaa  Inuidrad  t\t\$ 
and  aoAoo  Dallare*  al  3235  Uraaklia  Blvd.*  GlUoiMro*  tll«»  vltk 
Intaroot  at  «lx  per  coal  par  aaaai  afior  data  iu%U.  paia« 
(Sl^aad) 

S*  C«  ICROOV 


Aaeardiac  U  l%a  Unao  tho  aata  aatttrod  oa  Ootokor  21f  1929* 
Tho  aalt  «ao  aasvaaaad  oa  DoooaHor  ««  X929f  and  doftndania  tmmxAHi  a 
Jury  trial*       \m  plalatlffs*  as»adad  •tHtaaaat  af  elala»  fllad  i>oooiliav 
81»  1929 •  after  otatlag  that  thalr  olata  la  ttpoa  said  aoio»  tbay  alloffa< 
that  It  *vaa  dallT«r«»d  aata  tham  ay  «adarsa»oat  tlUraaf  b/  said  dafaad« 
aats*  FrUda  and  KlraahsaliaUBt  far  ralaa  aad  asfars  ■aturlt/i'*  tlut 
tkaro  la  aa^  due  and  owing  aa  tha  not*  tlM  tatiO.   sim  of  ^IvTSB*  la- 
elttdlag  aoomad  latsrast  of  #35 1     that  payaaat  of  tald  9tm  haa  ^a« 
doaandQd  of  dofoadaato  "Tgr  dopfoid  U^arltlai^  dp^j  VKda  ahoa  payaaat 
rafttsod  \j  tho  BAharoi"  and  that  dofandaatat  althauch  harli^  pranlaa^ 


.'d^U   airi.^^     i     A   wl 


"m«lM  t^-;. 


n  i»r 


X^li 


»'*■    ih«»Tll»'>*'S 


T^I^'^R    SV 


^-j^^b  A«^^'2  mmuvA 


nftMf  tuuC  smi  ai**-^    .c  jp.rn^i^'jL  .^.-'a^     <-vi^<^  'i '-'  i^a«i«j>ai  ^Mrt***  sull^Xo 
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to  pay  •8tid  BUM  ttp«a  \h»  <«•  4«t«  wndl  upon  «<■— nrt»  haT«  r  of as«d  and 
•  iill  rmtumm  ••  t«  4«*     At««v^iiyiac  tha  atataMaat   !•  %h«  uaual 
affitfaTlt  af   ttaa  «uMmit  Am*       It  «U1  b«  notioad   tluit  tka  thaarjr 
•f  flalatiff**   rii^t  ta  rmo9r9t  from  dafewtaata  aa  ladaraara  af  tha 
nala  ia  in  aultotaaaa  t^t*  aftar  imammi  f«r  pajraant  lia4  kaaa  auMla 
of  tlw  amkara  at  tka  taatorlty  of  tba  aata  aad  aaah  payaoat  ¥/  tlMHi 
luul  iMaa  r«f«aa>'»  dae  aotlaa  9f  tha  dl»hoaor  of   tha  papar  bad  baaa 
gkWM  to  th»  ladoraoto*     To  tlM  alataaaat  of  olaia  aaah  daf  aadaat 
rilad   aa  af   tdanrit  of  aarito* 

la  FrloioU  affldaTlt,  vlillo  adaittlag  that  h»  »aa  oaa 
of  tho  iadoraara  of  tha  aoto»  he  ia  aabatAnoa  daalad  that  «haa  pay- 
iBoat  tharaof  had  ^«a  rsfaaod  Igr  tho  aahara*  aotlea  of  thfit  fa«% 
had  ia  daa  timi  hoaa  givaa  to  hia  ia  aritlac  or  olharvloo*     la 
KiraaheahaaB* a  afftdarlt  the  dafaaao  lo  olMlXar.       hila  alao  adalttiac 
&hat  ho  waa  oaa  of  tha  ladoraaTa  of  tha  aoi«»  ha  in  aubatanoa  daaiod 
that  ho  had   la  piropar  ttaa  r«aaiTad  any  notioa  of  thm  aak«r*B  noa* 
payaaat  of   tha  aoto»  aad  allag«d   that   ^tha  fir at  notioa  or  kaowlodco 
ha  had   that   tha  nolo  «aa  aot  paid  «aa  aot  aatU  ??OTQah«r  15t  1929*" 

Oa  tha  trial  plalatiffa  oallad  anoh  af  tha  dafaadaato  ao 
a  witaaae  oad^-r  a»atioa  5S  of  tho  ^iunlolpal     oart     at  aad  aaeh  garo 
taatiaoqy.     aoldaaa  aloa  taatiflad  U  plaiatiffU  holMOf  at  eoaaldar* 
ahla  laagth  hoth  oa  diraat  aad  oaoaa  osuuaiaatioa*       Vriada  aai 
Kijraahaahaua  aaoh  again  iaatlflod   aad  ol^fandaata  alao  latrodaood  a 
oortaia  aotioa  or  l«t&orr.  d-»%ad  Chio«go*  KlTaabor  XB»  1929*  addraaaod 
to  fLiraehaahaaa  in  Chicago  aad  atgaod  hy  tha  *Star  Loaa  k  liorigago 
Co**  aadar  vhiah  aasM  plaiatlffe  aara  aagagad  ia  Imalnaao  ia  Chi0f>i|0« 
Tha  prinoipal  iaaao  of  faat  ayoa  tha  trial  aaa  ahathor  or  aot  plaia* 
tiff a  had  giToa  daa  aatloa  ta  dafaadaato*  aa  iadoroera*  of  tha  aoa- 
payaoat  or  diahonor  of  th«  aoto  hy  ita  aakara*  tha  Rroona*     On  thla 
ioaaa  tha  aridaaoo  «aa  aonawhat  oanflieting.       ao  va  hara  raaehad  tho 


«3itfl^«is  lo  4ltr>'^i  ■Ix.  tut  i^i^JWi. 

»«*  *■*»  all  #«<l.t^i^'*ii8is«-  «iiili?-  ,il:ira&m«  ^♦^JNis'^  tit 
^Xr^  Sif*j^v   i*'lS^    f>«ri»4^fe  i^m<*^^m4m   »*i"    isd  ^^►J'fiffl  atfi    tt  »t©3lil*«i   »fl^   1e 


••AdlualMi  that   thit  T*rdl«t  la  faTMr  tf  Alftiatiffs  la  n«alf««tlj 
against  tlia  ««lckt  af  thm  <rrXimm%  •m  thla  iaima*  that  tha  trial 
oaart  iuii«r  tka  plandlaca  arra4  la  atialttlac  eartala  taatLaanar  af 
Oaldaaa  and  la  glvlag  taTtala  laatraatlaaa  ta  tha  JazTt  aaA   that 
tha  4atffBaat  ahaaXd  ha  x^iwmxmmd  aatf  tha  oaaaa  raaaatatf  far  aaathar 
ttlal*  «a  rafraia  f raa  datallloff  &a4  dlaaaaelac  th«  tcatliMaj  9f  tha 
aararal  altaaaaaa* 

Sa  appaaoranaa  haa  liaan  eato'ad  la  this  aaart  or  hrlaf 
fllad  hj  plaintlffa*     'iha  aala  ooat«atloa  af  oaua««l  far  dafQndoatat 
aa  atatai  la  thalr  prlatad  hrlaf*  la  la  ttthatanea  thst  a  prapaadaranaa 
%t  th«  arldflaea  dlstlaaas  that  d<if«ndaatt#  as  Indarsaray  vara  aat 
ClTsa  hjr  piaiatlffs  tlaaly  aatlcs  af   tha  aaa-pajrcMat  ar  dlshaaar  af 
tha  aata  hy  Ita  aakarst  tha  iLr—nm*     -a  agras  with  tha  ooatantloa* 
(Ss«»  sactlaaa  ad*  101  and  108  af  tha  9«gotl&bla  instnoMat  Lf^n  af 
190?»  CahllX's  .itat««  Chap*  tSi  p*  1«97|     Tmahax  t*  Mialljr*  8S7  lU* 
591 1  »5T->at     Caluaat  Tntst  k  Savlaaa  Saak  t.  aallarn  2><^^  ^^*   ^PP* 
545*  Mdi     |,*.  J.    'vnaltaa  Cf»  ▼•  IgJi^gmiiMj,  208  HI.  A^.  «50,   238.) 

Ob  tha  trial*  at   tha  oaaclaalwi  af  all  ths  oTldaaaa*  plala* 
tiff  a*   atiaraay  aarad  f«r  laaTa  ta  fila  a  aaaaod  aaaadad  atataamit 
af  alalM  *ta  aaaram  wiUi  tha  praof  •"     V^^n  ahjsatlaa  %t  dsfaadiata* 
attaraay*  tha  aatlm  wikM  dsalad*     Tst  it  ap^^aara  la  suhstanea  that 
plalailffa*   attaraajr*  althaach  la  thff  flrat  aasadad  statsasnt  •t 
dials  (apon  whlah  tha  aasa  was  triad)   thers  waa  aa  sv|(g«stiaa  9t  anjr 
olala  thRt  dstaadaata  had  aaJTa^  tha  glriag  af  ilaaly  aatlea  af   tha 
diahaaar  af  tha  aata*  s«a€^o«dad  la  gattiag  tha   trial  eaurt  arai* 
ahjaotloa  ta  allaa  la  arldaaaa  aartaia  tastlMMiy  %f  Oaldjaia*  as  ta 
allacad  oaararantiaaa  had  with  Friada  af tar  tha  daa  data  af  tha  aata* 
ttadiac  ta  shaa  that  frlade  had  vairad  saah  aatiaa.     ^nd  cdimaal  far 
dafaadaats  furthsr  csataad  thst  tha  alla^aaea  sf  such  taatiaaay  af 
Otldaaa  la  «vldaaaa»  la  Tia«  af  tha  plaadiags*  eaaatitatad  mtfT^  in 
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JUiii    tat   ^-.fd^   ««»>o{ri  6ii<i  CjO   9t|t»liltr«>'    MUr  1«   ld^»w  tdl  IcisliqMi 

o»«* r« Syrrff- " ■'•  -        ^'•-'-    "--i'^-i-:'*'      *rf    *>    ^■■^^it.:        ii  %it^$  Hi   lMi4l4«  ill 

■:,.f  ji3^^-  ■-▼as  ,«8 

$m»m»iAi^  ^^m&  &««■-  *»«i  til ' bfrvost  t»a««^*«  •»ltl* 

''4;njy  *<?  Boi3«*:48«»  ^f?  a*»  •T8s<*^  i  i^.u:  .-i©  ttil^  Anld*'  tioqiu)  mimi^ 

'r.v-.>   .ivi^^'oa  XiiitJf    «Mb)    s<ii;41'>8  lU  f^JftMi^trC-ii   «»dfut  ctiJ   tt>  f6czaul«ll» 


MOT  oplAita  tlM  ««ateatlMl  luia  •tt1»a%&atial  wtrlt*     (•••§  9mi9T  r, 
jyjIiHf^  fffiWri,^T  V'tf»  316   111.   Ua.   5591     I,  1»|H  IJM^ltf  tfW  9|i>  T. 

M5  U«  3M»  srai       alf  r  0>bln«t  Co.  t«  BMMUh  K^**  ^^*  '^^.fl* 
i2(y«^SlO        la  th«  l'*dmt  #»■•  il  Is  tati   (p.  tM)t 

*Th«   tlijaot  •/  a  d«elaraU«9  lA  KB  «otl»n  mt  law  Is  t« 
•tat*  %h»  fn«t«  ••ntiltvtiaff  tk«  plaint  Iff* ■  •«««•  vf  aatlon  up«a 
Kklah  iM  r«lla«  ia  raaartr*  ••  aa  ta  aaaUa  tkM  4afaa4a«t  ta 
prayara  kla  4<if«Baa  anil  aaitt  tha  faott  ailagad  vltli  appraprlata 
arUaaiaa*     la  ard^r  ta  racoT^r  tha  plalntirf  nast  prav*  the  eA^aa 
allagai   la  kia  AaalarKttan*       It  is  a  prlmarj  ttn4  alaaaatazy 
prlacljpla  thAt  a  plalaciff  aaa  raaarar  anly  9n  th«  oasa  nada  la 
hla  dealamtlaa*     Ha  aaaaat  aaka  aaa  aaaa  by  hia  allacatloaa  aai 
raaarer  ea  a  dlffaraat  oaaa  aada  by  tlM  proof.     (Citlag  aaoao*) 
Hm  dafaadaat  has  ft  ri«ht  ta  Imsw  what  tha  plalailff  o)»urgaa 
afftlart  hla  la  ardvr  ta  proparly  buJc«  hla  dafaasa  and  ta  praroat 
hla  haiat  talwa  hy  aarfrlaa  liy  tlM  avldaaaa  nt  tha  trial." 

l>afaiMlaats*   aoanaal  alaa  aantaad   thftt  tha  oaurt  arrad 

in  filvla«  aartala  parilaaa  af   t.lui  eh&xa*  (a  tha  Jary  aa  ta  w&irw, 

Thaaa  partioas*  ta  ahlah  faraal  ahjcailaa  was  aada  hy  dafaaiaats' 

atioraey  ara  (.Itallet  oura): 

*71ie  Coart  laatraata  tha  jary^  aa  a  Bettor  af  laa*  if 
yaa  ballara  fraa  tlta  arldaaaa  la  thla  oasa  th  t  0f«n  If   tho  dofand* 
aato  did  BSt  fi  aauloe  of   tha  fact  that   ihoy  aora  oadaraors  af 
tha  nata  aad   thay  vara  h«la«  hold  llahla  hy  tha  plalailff  aa 
aadaraara  sf  tha  aote  bcc^u.  «  tha  aakars  did  aot  pay*  ytt*  »ft*x 
raaeivUg  auah  aatiaa  Vhfly  ¥4T<^M  jf  fRJ^flHi  '^^  »in  pay  tha 
asta  aayway*   ax  did  &ay thing »  if  t;h«  facte  a 9  ladlaiAa  In  thia 
•asa  ahlah  «aald  laad  r^i"'^  td  haliava  that  thay  aalYad   tha  aatiea 
ahloh  la  raH«lr«d  hy  otabuta  ta  flra  aadaraarat  althar  hy  asra^lag 
ta  pay  tha  aata  9t  hy  dalag  aaaa  oTart  aot  that  vauld  llK1ie^*ta  ta 
/0U  ihiit  th«*y  had  walTad   tha  qaastian  af  raoelvlag  astlaa  that  thay 
ara  aadaraara*  thaa*  9t  couroa*  thalr  asbica  la  aalTad  aadar  atatata 
and  aadar  tha  la^t  and  'wha  plain*  If  f  would  aat  ha  aatltled  ta  raoaireT» 
IfflTfllliU'  >i«*<yf«  thi^t  thla  phaaa  af   tha  plalailff**  a&aa  that  tha 
aotlaaaf   sadoraoaaat  hd  baen  «jiiTad  hy  thaaa  tx^o  dufcadaat**  mat 
alaa  ha  pravad  hy  tha  plalailff  hy  graatar  «alght  af  avldaaoat  h«  aaat 
eaarlaaa  yaa  ta  th«t  oxteat  aact  If  ha  haa  aat  daaa  aa  ha  aaaaot  arall 
hlasalf  9t  that  altaatlaa  la  thla  oa^a  aai  aaanai  raoarar.     Tha  la«» 
a*  far  a*  tha  iasaaa  ht%  InrolTod  haro»  la  applioahla  ta  tha  facts 
oaaaoralac  thaaa  twa  pa44ts.    Oaa  la  whathar  aatloa  aaa  glrea  ta  tlia 
aadaraara  la  aeeordaaaa  with  tha  atatrnta  la  aaah  oaaaa  aada  aad 
yraYldad*  aad  aaeaa<ly»  ahathar  thara  waa  a  valyar  of  thnt  aotloa« 
aad  you  gaatloaaa  au^t  dataradaa  fr«B  tha  arldaass  In  thla  oaaa  aad 
tha  facta  aa  yv^  haaxd  thaa  fraa  tha  ^Itaaa*  ataai.     Tha  hardaa  la 
that  regard   la  aa  tha  plaintiff  aad  ha  uuBt   satisfy  ys«t  1^  /•> 
iako  thaa  lata  caaaldtratlon*  Providian  yau  do  helloro  thara  is 
OTldaaaa  ta  thKt  «Tff*ct  aad  datandao  f  roa  tho  oridaiiaa  la  that  re| 
what  yottJf  Terdlot   ahull  ha." 

W*  ara  alaa  af  iha  aplalaa*  la  Ti««  af  plalaiiffa*  oaaa 
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«wu«»    ♦Bl'Jt/tii^Xgr  ^o  flrwfir  «1   ,flfoJf»i4jsr  •**   Y<!»  •»!«  »t«  •ar 


mm  ail«g*d  la  Uialr  first  Munid«o  stalttMint  0/  «l»iM»  tlu^ft  ite 
rlvlnc  •t  t.h«»«  p«r(l««s  mt  ik«  9hM-gm  i«  ih*  jury  ••aslliiii«4 
r«fT':Talbl«  wrrtr* 

Ttx  the  r«ac«M  indl«a%«<!   tht  Jutffasat  la     ««stl«a 
•Ciiiast  d<sf«ai«Afta»  mt^rtd  ^a  Jftauary  16  f  195&»  i»  r«T«ra«d  «4 
%h«  t«tt««  !■  r«aaai«d« 

MflOtCIS  Aid  ■WUDO* 


••aalMi  aai  aaXiWaat  JJ*»  • 
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Hit.  JUSTXCS  SOAILAV  OSLITIRRD  Til  OniTIOV  0?  TH3  GOUT^T* 


Tki«  salt  was  lir«ttglift  upon  an  lasura^oa  polio/  in  tlio 
principal  »«■  of  ^l^OOO*  issuod  liy  dofondaat  on  tho  life  of 
Sli^aboth  Borralli*  At  tlio  olono  of  all  tho  eridonoo  tho  court 
directed  a  rerdiot  in  favor  of  plaintiffo  in  tko  Bua  of  ^ItOOO* 
Oof^nd^nt  hae  appealed  frcM  a  judgment  eatorod  upon  the  yerdiot* 

Plaintiffo  allege  in  their  stateaent  of  olaia  that 
dofoaiantt  on  oepteaber  1^  1932*  ieeaed  an  iasuranoe  polioy  en 
the  life  of  Sliaabeth  fiorrelli  and  therein  proaised  to  pay  to 
AaUuiay  Borrollit  her  kaa^aadt  the  v^tm  of  $ltO00  upon  her  deathi 
that  euhsoquently  the  plaintiff e  heoaae  the  eole  heneficiarioo 
of  the  polio/;   that  ISlisaiketh  Borrelli  complied  with  all  the 
ieras  of  the  polio/ 1  and  that  ehe  died  Deeeaiber  16*  1932 »  and 
proof  of  death  vae  furaieluA  to  defendant  hut  it  refused  to  poy 
the  0ua  du<»  on  the  polio/* 

In  its  atffidriTit  of  aorite  4ef«nd<mt  alleges  that  tho 
fOlio/  nao  ieeued  in  coneideratioa  of  tho  applieatiea*  a  cop/  of 
whiehvae  attaehed  to  tho  polio/  aad  Bade  a  part  thereof t  that 
tho  insured  aade  the  following  deolaration  in  lald  applioatioai 

•1  hersh/  oertify  that  I  hare  read  tho  aaeworo  to  tho 

quest iona  in  Part  *B*   hereof  before  eigniag  aad  that  they 
haTO  been  correctly  written  a»  giren  by  ao  aad  that  they  ara 


^ 


i 


9eiVi 
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*0OO«X'|ji  to  aB#«  ftJt^  fil  eni5ttiAsI<g[  lo  -soys it  n  *f>ib^»T  a  b»ixt9%Jth 

BHi   ll»  Aiiw  bsllqsiQo  illt^rtntS  Ai^^jsRllK  inJii      i%^tlwi  •di  \% 
bviM  «£CQX  «dX  <xsr«te»iH4JL  b'Qlh  «>r{$  tmii   !»»»  tX»iXe«  sii^  ^0  awE»# 

«TniXi»<i  c*ii^  no  ecrl.-  au»  «»<# 

lO    X909    «    «a0i4A0iX«<l«   #C(#    1§    |If»iJAl<»tl«009    Ri    b»Jf«Bi    BOW  x«iX<M( 
iflOxinoiXCQr^   i>X/'fi  ci  AOilxiiAXovb  £ftj:vireix«fl   frii^  ^bim  bs-cifeitl  vjlt 
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fullt  iru«  mmA   eoaploW  aad  that  tk*r«  are  no  axceptltaa  t« 
aay  swell  aaawara  otkar  than   as  ahOY«  stated  teraiaj* 

that  la  said  applieatloa  ths  applloaat  vas  asksd  as  ts  har  prsssat 

oondltloii  of  hsalth*  to  whleh  ^uestisa  she  rspllsd*  '^••di''  that 

dsfendaat  alleges  that  %h»  hsaltk  sf  ths  applloaat  sa  said  data  was 

ast  good  I   that  Ihs  applleaat  «aa  further  asked*  "Wtesa  last  sleh/" 

to  «hloh  she  replied »  "VeTori**  that  said  aasver  vas  false  |  th«fc 

she  lias  farther  asked »  "&▼•  yea  any  phyaloal  or  aeatal  defeot  er 

laflradtyT    HaTo  you  haA   any  surgical  operntiea»  serious  illaess 

or  aeoideat?   Haye  you  erer  heea  told  that  there  vats  alMmiat 

sagar  er  easts  la  yaiir  uriaeT  Hare  yea  erer  heen  told  that  you  hare 

any  heart  treuhleT   Bare  yea  erer  had  any  ef  the  foUewiag  diseases i 

dlahetss  *  *  *   dlseasa  ef  the  heart?   Hrtre  you  he^>B  attended  hy  a 

physleiaa  within  the  past  flTS  yesurs?   Hare  you  erer  liad  any  treat* 

Meat  within  the  last  fire  years  at  any  hospital*  dispensary  er 

sanitariuii?"  to  eaok  tf  which  qaestieas  she  aaswered*  "Ve*"  and  that 

said  aaswers  were  false.  The  affldaTlt  of  aerits  further  allecea 

that  all  ef  said  aaswers  oeastituted  misrepTeseatatioas  as  ta  Material 

faote  pertaining  to  the  risk  and  that  said  qasBtioas  and  answers 

formed  the  hasiti  for  the  iesuaaaa  of  the  policy  sued  upon{  that  the 

policy  issued  parsuaat  to  said  ■isrepreseatatioas  was  Toid  aad  of  no 

feroe  and  effaet  as  aa  insaraase  contract*  and  that  defendant  is  aat 

liable  to  plaintiffs  under  said  policy  but  that  it  is  liable  to 

plaintiffs  for  the  retarn  of  tlie  prealua  paid*  ia  the  sum  ef  49«48| 

which  was  teadersd  to  tkaa  sAd  rafased  by  thea* 

Tkat  a  false  reprassatatlon  ia  an  applie&tioa  for  aa 
Insuranee  polley  as  to  a  aateTial  fast  affeetiag  the  rlek  to  be 
assuMed  will  areid  tbe  pelley  aad  proToat  reeoTary  thereon*  is  aat 
disputed* 

Dsfeadant  has  assigaed  four  content loas  la  support  ef 
its  argua»at  that  the  instaat  Jadgaaat  shauld  be  rerersed  aM  flia 


dtefli  •|«>«1*1  «.B«  %^«mt&^  htm  t«di     **}'£«v.4l5.**   ^t'SiX^si:  wUi  AolAw  94 

tH&mlli  BM^tim^  ftt^liii'iiiqe  Xr^ol^tw^  Xifi:^   h&d  m\  «T^         fx;^ixncilai 
(ijbJUwkJX^  a^-.v'  *&¥.»£*.*  vT.iifs  bld#  f!^9<f  tCKTTe  MW%  9iraS       74-ei»&iiooa  td 

'.  js»«!«3'»il3  idit'si^X.ln'i  ted*  f#-  "5ffl»  .&^  •s«T«i  a®v  Kva!*:      'i'ijXtfstj-iif  4"s«®iC    yuna 

-^*!!ipiri  ^i..   ._..,-.    -'*T*-  IWv.  ^...-.  y^iu^x  ^Tl'X  t&m  »Ai  Hl:.il*tv:  SMilftmttii. 

9<az^lli\rv&i7.sfi  3$itmt.o   ^i.r*hl\tili  &j£t     •«>«X«t  »t»»i  a-xoweflij  bX»% 

Oft  io  ^tut  iiivt  tam^  Qtiai3J$i0i0it»x^mi}im  hi^jk  94  imms^tsas,  b&uvatJt  xitXSo% 

Son  at  tBui>m»'i&b  iisAS.  IMsn  «it^^^^t!(C>   .<4»i.«i«»£ti  wi  a«  it>Bll^  t^nm  eotvt 

-  iui' co*^  etSiJtdnbllq^M  cub  p.k  a»lssiJinn>iv%q'ri  «al»1t  a  iatTx 
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•««••  r«Huiida4»  but  la  our  Ti««  vf  this  apyval  It  1«  net  aweeacarj 
to  eoaaider  atXl  of  tkom* 

]>e  fond  ant  eoatonde  that  tho  ooart  or  red  la  ouatalaiac 
objhotioue  to  qaestleao  uakod  abbo  Kawaoror»  oao  of  tho  plainilffa^ 
eaXlod  aa  a  witneoa  "bj  dofondaat  under  seetloa  33  of  tho  Ihialelpal 
Court  Aet« 

Tho  iaeurattoo  polley  oaed  upoa  le  datod  Soptoai»or  !»  1(132 » 
and  vraa  loeued  oa  tho  lifo  of  ISliiahoth  Borrelli»  in  oonaldorf.tioa 
of  tho  applloatioa  attaohod  thoroto  olgaod  hy  hor  and  datod  uguat 
€»   1932.   ^ho  dlod  Deeeiibor  16»  1932* 

Dr.  Lootor  S«  Johnoea*  attendod  oao  silznheth  Borrolli 
in  Juljr*  1930»  at  tho  ''oet  Sido  hospital.  3ha  vaa  aiok  la  bed  nhoa 
he  saw  hor  aad  he  diagnoood  her  all&oat  aa  a  heart  inaufficieaoy* 
It  aloe  appears  front  hio  tootiaoay  that  ho  garo  a  oorti float o  that 
oho  v«ao  alao  sufferiaff  trtm  diahotos*   Or.  a*  V.  Laoh  att«idod 
oao  "S.  Borollo*  1749  Madisoa  street  -  age  47  •  voight  136i  - 
height  59 »"  and  fouad  hor  suffering  from  "Tulritis  and  fibroid  of 
tho  ttterue."   Or.  Joseph  G*  Drabanohit  tho  reaideat  aeurolotfist  of 
the  Cook  bounty  hospital*  mo  aa  interao  at  that  hospital  on  Julj 
2S»  1932.  He  graduated  la  medicine  in  1951  but  did  aot  reooiro  his 
lioeaso  to  praetiee  until  July*  1933*  Ho  testified  that  he  saw 
"Slisaboth  Borrelli"  at  tho  r;ook  County  hospital  on  July  25 »  1938 1 
aad  aade  an  oacaBiins.tloa  of  hor*   ]>ofoadaat  offered  to  proro  bj 
the  vitaesa  thp.t  frosi  his  oxaBinatioa  ho  diacaoood  her  trouble  as 
a  fibroid  tuaor  of  bhe  uterus »  that  her  foot  "disolosed  a  roeoat 
uloert**  and  thr  t  ho  referred  her  case  to  tho  omeoolegy  departaent 
of  tho  hoapitali  ihat  she  stated  to  hlM  that  aho  had  been  dietiag 
for  eloTaa  years  for  diabetes.    Plaintiffs  objeetod  to  tho  offer 
"on  the  ground  It  is  ineoapotonti  irroleraat  and  iaaatorial » "  aad 
the  trial  oourt  oustainod  the  objection.   hen  defendant  ealled 
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t9>1l9  »ili  ^s  Mioc^tfo  «1f1tJt;fni:»X<2         ^9»#»rf«lfe  toX  »«j8rt  fl«ra«Xa  la's: 


Anna  iUuuQ«r«r  It  undercook  to  pxoT«»  ^  a  0«»rl«a  of  queatloast  tkat 
hmr  mothmr,   th«  Ineuxodf  va.8  tlw  pcraoa  traatad  bj  Or»*  Jehnaent 
Lash  an<l  i)rabaaakl»  lint  tha  cauxt  austaijtad  iks  otejoetlana  of  plain- 
tiffs not  only  to  tha  quoationa  jpat»  but  to  an  of  for  of  proof  nado 
}ty   dafwadaat.   fter  \   careful  ooaalddratioa  of  tha  r^eord  a«  aro 
aatiafled  that  tha  trial  court  ooBaaittod  rarorqlhl*  arror  la  danjriac 
dafaadaat  a  fair  opportunity  to  proTO»  hy  /oiaa  KaanaroTt  that  tha 
person  traated  h/  the  8&.ld  dootors  aaa  tha  aothar  of  tha  vltnaaa* 
and  tha  iaaurad  uadofr  tha  policy.  The  action  of  tha  court  in  la* 
atructlng  for  plalntiffa  waa  haaoda  af  oourao.  upon  tho  aaauaptioa 
that  d af andaat  failad  to  proira  that  tha  paraon  traated  hy  tha  doctora 
waa  tho  laaarad* 

We  aiay  aay»  in  oonelttaiaa»  thf<t  (hare  la  eaaaiderahla 
merit  la  the  contontioa  of  defendant  thnt  oToa  upoa  tha  efvideaoa 
admit  tad  hy  the  court  the  oaao  should  have  boon  oubaitt«^  to  tlto 
Jury. 

Tha  JudfBont  of  tho  Manic ipal  court  of  Chioago  i« 
reTeroed  and  tho  eaaao  ia  raaanded  for  a  ao«  trial. 

Oridloy*  P»  J«»  and  lulllyant  J**  conoar. 
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IB.  JVSTZOB  SOAILAV  SlI.XTS^'fD  TIX  0I»Z9I0V  01^  TBI  Otmi* 


Jm  9L9»m»l  trm  •.  judgMiii  la  %h»  sua  •t  «n#979.49 
la  faTor    «f   flalntlff  la  «  41str«»«  for  rant  9r*«««4tait»     0« 
natiaa  of  s»l«Utlff  %h«  «f  fidarit  of  aarlta  to  tho  aoooad 
awia4«d  •tA&«a)tat  of  olala  «aa  fetriokoa  aa4  dafaadaat  alaotodl 
lo  aiai^  1»;    it. 

Plala(iff*s  otttoad  «a«a4«4  tiatoaaai  tf    oXaia  aUegoo* 
la  aoli«taaoo»  that  oa  oototoor  8«  1930,  tho  lllinoia  la^orojMnt 
aad  9uil4iaff  Corporatioa  (horoiaaftor  oallod  dulXdlag  CorporatloaJt 
toolag  at   that  tlao  tho  ovaor  of  a  loaaohoXd   oatato  oxpiriag  la 
aOMt  Xoaood  to  defondioit  oortala  yraalooa  la  aald  oatato  la  tlM 
hulXdlag  kiiova  as  Oao  La  SaXXo  BulXdloff*  ChloaffOa   iXXlnolOt  for  a 
torn  ooaMttaoiag  Jaaaarj  X»  X95X»  aad  «adtBff  Sooaa^or  5X»  X934| 
that  dafeadaat  ooouplad  tho  proaiooB  ^nA  paid  tiM  raat  f Ixod  hy 
tho  ^oaoo  up  to  and   ineXudlaf    ^agaot  3X«  X9S2,  ^t  Joto  falXod  to 
poj  aaj  reataX  aiaoo  that  tlao  aadi  tlut  It  ooao  tho  rmmX  for  tha 
porlod  froB  Jaaaaar  Xf  X995,  io  aad  laoXudlng  JaXj  X,  XM3,   la 
r.ho  aaa  of  ^XX»f6d««af     that  oa   -priX  29,  X933,   tho  orlglaal 
Xooaor  aoolcaod   to  pXalatlff  Ita  XoaaohoXd   aatato  lacXudlas  tho 
httiXdlag  altuatod   thorooa*  togothox  alth  Ita  Xoaao  »lth  dofoadatt 
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aai  all  ri^hit  moA  olula*  a««ni«d  aii4  t«  tt««m«  fey  Tlrtuc  af  11m 
l«a9«t  Ihftt  ylaiatlff  U  tlM  ««iuU,  lumn  fUf  k«ltf«T  af  Um  laaa« 
•atf  «X«la  far  r««t|  ttm%  mi  i)«««i*«r  1»  l^St^  ^^uildisf  Ocrp^r&llMi 
««llT«r«d   !•  atraiM  SatioaaX  Baak  and  Tiruai  CMtyaaj,  aa  (r«a%aat 
Its  trual  4a«d  •aiiT«]rlag  Ita  laanahald  aisiata  to  aeoora  ita  flrat 
aaxigafa  bondat   that  on  Jtma  30»  IMa,  tlia  tmata*  filad  its  bill 
ta  fara«laaa»  in  tke  Clraolt  aowrt  af  Caak  aanatjr^  and  oa  July  l« 
19ft2»  tha  taaiplatnaat  la  (Iia  faraolaa«ra  proeaed  io^a  oairad  far   tkm 
appalaiMaat  af  a  Tnattirnat  of  tlia  nerlipiCad  pramlaaa  and  /^uildlng 
Carparatlaii  tbaraupon  dallvarad  a  ba«d   la  lloa  of  tba  appolatjaMt 
•f  a  roealT«T»  la  aa«ardaa«a  ulth  ihm  atAtataai   tJv«.t  aftar  tba  boat 
«aa  filad  aad  npprorod  bjr  tlM  aoturt  Bwlldlag  Corparatloa  roBalaad  la 
tlta  aolOft  axeXualTa  and  uAdlcitarbad  poaaoarloa  af  tha  fraaloaa  until 
April  29,  19$d»  oa  «hieh  data  it  aael«a«d   ta  plaUtlff  Ita   Utaroat 
la  tha  Aortgatad  pr«ala*a  togathar  y^ith  tha  la8)««y*a  iataraitt  la  tte 
laaaa  auad  upoa  aad  alaa  all  rlglita  aad  ohasaa  la  aotlaa  far  raaft 
tharotafara  a«or«ad«       Tha  atataaant  thaa  a««%a  forth  all  tha  ordara 
af  tha  Clraait  ooart  la  eoanaotloa  with  Iho  aftrasaid  pracoadlasa 
Torhatia.     tha  atataaaat  farthor  allagoa  that  plalatlf  r  tharoaftar 
raaaiaad  aai  aaatlaaad  la  tha  aalot  axolaalTO  aad  aadlatarhod 
poBBoatioa  of  tha  praalaaaf     that  plalai Uf  aad  aulldlac  Corpora tloa 
hava  at  all  tlaaa  had  tha  awkplata  aad  axclualTa  aocapatlaa  aai  oontrol 
of  tha  proalaoa  and  haTo  aaplagrad»  oa  thair  o»a  aacoaat  aad  aat  aa 
agoaia  for  othoza»  tha  porsaaa  opar)«tlac  tha  prtaaaaa  aai  tha  bulldlag 
tharoaa*  aad  that  ao  othar  paraoa  or  oorporatloa^  durlag  all  af  aaldl 
tlaa»  feaa  aaaartad  a  right  ta  or  aaaarod   tha  pooaaaaiaa*  aaoupatlMi 
or  oontrol  of  or  iMi^raloal  itathorlt/  OTor  tha  pramiaoai   that  aa  Aagaal 
ft*  1932*  dafoadaat  «aa  Inforaad  of  tho  iaotitutlan  of  vhe  foraalaaaro 
proooadlaga*  of  tha  a|vllo»>tloa  for  tha  appolataoat  of  a  roeelror* 
aad  tha  ord«r  af  tha  Olreali  ooart  aator«d  Jaljr  !•  1032*  pAzmlttiag 
laildlag  Corporatloa  to  r^nata  la  poasoaslaa  of   tha  aortgajad 
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9r«ai«M»  nad  that  i^ulldlas  G9T9%ra.ti0n.  •«»•  tlMa  atlll  la  ^■••••laa 
•t  %hm  mmmmt   Ikat  kMviac  tlMa«  fae%«  tf«fMMI.<nt  yaU  %•  Jialltfiac 
carporailaa  r«at  far  tlia  4«al«tt<t  par«U.aa»  /ar  %Im  talto  mt  Jaaa* 
Jaly  aad     aca«%«  19329  aad  caatiaaad  U  pa/  ta  Bali4iac  Carpayfttlm 
■■4  %9  9lmim%ltt$  la  aeeordaa**  witk  tha  iarat  of  ik*  Krittaa  ladaa- 
tara  af  laMpa*  Tarlaas  saaa  af  aaaaj  far  alaoirleli/  caamiaad  >y 
4»f«adaat  af«i  ike  tfaattml  praalaaa*  ih«  last  af  aaok  payaaata  b^'lac 
■aOa  aa  Jaly  149  IfM. 

ijafaatf«at*a  affldaTit  •t  aarita  %•  %im  a*»aaad  Miaa«a« 
atataaaai  ut  olala  adatta  eaiarlac  lata  tka  laaaa  daaarlkad  ky  plaia- 
tlff.  datad  Oet^bmt  8,  1«50|   adalta  tlut  It  took  pOBaaaoioa  aad  paU 
tka  raa%  up  ta  uul  iacladiag    agaat  SX*  1932#  kat  aa^prao'-l/  tf««laa 
bkat  thara  la  aaa  4aa  aa4  ovtas  fr«a  dafaaAnat  ta  plaiatiff  9r  to 
r'ulldlaf  carparatiaa  aajr  aum  ar  ayna  tf  aaaajr  ak&taaarar  far  raalal 
ar  atkarviaaf  d«nla»   tkat  plalatlff  la  tka  aotaalt  bona  fldy  holdar 
of  dafaadaat'a  laa«a  aad  tf  a  olala  far   tka  raata  tkarauadar*  kat 
atateo  tka  faei  ta  ka  tkat  d«faadaat*a  laaaa  aaa  laralaalad  oa  9T 
akaat  Jal7  1»  1932t  ky  ik«  aatarlaf  lata  paaaaaalan  of  tke  daBlaad 
praalaa*  kj  tket  ^  traao  latlaaal  Sank  aod  Traat  Oaapaay  of  Cklon^o^ 
ft8  traataa  aadar  tka  truat  A^^A  kat>«aoa  It  tmd  Balldlac  Corporation 
datod  ]^aoi*ar  1»  Itaa.       7ka  afftciaTlt  of  aorlta  tkaa  aata  ap  tka 
vtaaatlaa  af  aald  traat  doad  ivkaraky  Building  '^arporatloa  eoarojad 
!%•  laaaokald  «8tato  ta  ^traao  Satloaal  kaak  aad  frast  CoHpanr  %t 
Ckloacot  aa  trastaot  to  oaoara  iia  eertala  laaaa  of  flrat   aartfafa 
kaadOf  aad  arara  tkat  tkaraaftar  kalldlac  Corpar=«tloa  dsfaultad  la 
tka  parfaraaaoo  of  oortala  aovoaaato  la  tka  traat  (^aad  aa  Ita  part 
ro^alrad  to  ka  parfanM4»  aad  tkat  tboraapea  tk»  traat  oa  ftlad  Ita 
bill  to  foraaloao  tho  traat  daadt  M  Aum  30,  1933»  la  tka  Clroalt 
ooart  of  Cook  eaaaty.       Tka  affidavit  of  aarlta  tkaa  aata  up  oortJ%la 
pranrlataaa  In  tka  traat  dood   that  gara  ttxa  traat ao  poaor  apaa  oaadl- 
tloa  brakaa  to  aatar  lata  poeaaaalaa  af   tka  proalaaa  aad  ta  oollaot 
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%hM  r«Rt«i     KWftrm  that  I17  rlrtu*  of  th«e«  proTl«i«as  iJM  tnuii««9 
on  July  1»  1932,  «Bt*yo4   late  yoaacaaloa  of  the  build  lac  Jmown  as 
Oa«  I«  3all«  S%r«#t  Batldlac  •»«  of  th«  promlsM  4«aiii«4  %•  <«foai«ati 
aiM  t)i«r«aft«r  «»i«  BalMlac  C^rporRtloa  iXt  acoat  ia  aaaafa  tha 
bolldlaff  •Ji4  aall»«t  th»  rentoi  atillffatlac  Quildlng  Coryaratlaa  ta 
tura  OTor  all  tbn  r«atal8  eoll90to4  by  It  to  tha  fcruataa  aai  r<«oiyaia- 
ing  Bulldtac  6«i^par<^tioa  froa  aakiag  a««  laiftaa  ar  aodifyiag  ar 
aanaalliaf  axl«tia«  la<%aaa  wlthoat  tlta  writtaa  eoa»«at  of  cha  tnuitai » 
aai  aT9r«   tlMt  bjr  Tlrtao  of   this  arraaitaaaat  Julldiac  Carporatloa  aaa 
doprlrad  of  all  tho  Isoldaats  of  oiraerahlp  aad  aada  a  aava  acaat  aad 
•ttotodlaa  for  sAld  trantaOf  and  ih^t  said  tmatao  at  ill  roaalaa  in 
pasoaasiaa  of  s^ld  property ,   ineludia^  tlaat  partiaa  thoreof  doalooA 
to  l9f<tndant.     Dafaadant  than  daaiaa  kaoaledga  of  tha  Tariotta  ooart 
ordera  entorod  ta  tba  foraolaatora  paraaoudUMpi  na  oat  forth  la  tha 
ooeaatf  aaaadod  otatoaaat  9t  elalni»  and  daaiaa  that  It  la  baand  by 
any  of  o&id  ordsra  mr  dfttjrooo   Laaaaaoh  aa  it  aao  not  and  la  not  a 
party  to  tb.o  proooodlac*!  4oaloa  that  Building  Corporation  aao  aa 
and  aftoT  Jaljr  1«  1932 »  la  aoXo  and  oadlapatad  poaoaoalon  of  tha 
pronioaa*  aad  doaloo  that  plaintiff  «a«   la  oola  and  undloputod 
paoaooBloa  of  oaid  pronioaa  on  and  aftor  ^prll  29*  1933*  hat  otataa 
tho  fact    !;o  bo   that  on  and  aftar  Jaiy  1»  1932t   itrauo   Xiitlonal  Bank 
aad  Truat  Coi^pany  of  Chiougo*  aa  tmatao,  wao  la  paaooofilon  of  tha 
proaiooB  as  truotoo  aador  tha  torao  of  tho  traot  dood   for  oondltlaa 
brokettf  aad  aT«ra  that  by  roaoon  of  tho  antry  of  tha  truotoo  aad   tha 
aaaortion  of  its  titla  aad  right  ta  auoh  poooaaalaa»  *<hleh  titla 
aaa  aad  la  paraaaaat  «id  auperior  to  tha  titla  and  right  af  poBoaoniaa 
thoa  hal4  by  laildlag  Carporatiaa.  tha  laaao  thoa  axiatlag  bot«aaa 
dofoadnnt  aad  teildiag  Oarporatioa  aaa  tkoa  tarmiaatod*  eaaaoUat 
aad  braaght  ta  aa  oad»  and  that  upon  first  boeoniag  caaro  of  thoaa 
faeto  in  ^ugaat,  1932»  dafendnit  rofaaad   to  pay  farthar  rant  !• 


^^mamtni  tnH  mt^'imi'tv-Pi  d^ttsf^  Iter  mvixtt  x^  ^-Mii  »tnvji     «»fm»t  inH 

•fi.i«t*6ftt  lBJi'ii#«in*  -  •■'- 


Build  la«  :;»rpor«tl(»n  mqtf  atfriaad   It   tkat  1»7  virtu*  tf  th*  faotv 
h«r*ln«>«T«  tt*t9d   th«  1«a8«  was  •tuM«ll«i   aai   t«rmlnai«<t  4«A 
tlyit  d«f«a4i(«t  was  no  lontr*^^  Ita  %«iMat«     r>«>f«Q(l<«it   tli«n  d«il«a 
iluit  it  lias  p«rf«enMd  %my  a«t  vr  a«%a  la  racagnltloa  af  tlMi  leasa 
aiat*  It  first  basaaa  avars  af  tlis  natry  af  tha  trastaa  durlac 
iMfttst*  1932  • 

Tha  sala  ^itaastlaa  pranantad   la  whatlMr  or  act  d<ifaitfAjit*a 
affidavit  mt  aarlis  ta  tha  a«aaiid  aaandsd  etntaaattt  «r   alala  Mkaa 

•«t  •  PylH  t^f^f,  dafaass. 

9«faiidaiit  tlma  statas  Its  thsary  of  tlia  aasat     "it  la 
tlia  aantontlaB  af  tka  d«f  aadaat  thxt  ihs  entry  lata  yaasaafilaa  hj 
%hm  trxMft  whleh  anst  ha   taksa  a*  adalttad  iia4ar  tha  Flandiaca« 
saaaalXad  aad  taralnatea  tha  laaaa  af  this  d9f«ad«it  vlth  tha 
IXIlaals  laproraaaat  and  BalXdlae  CarparAtlaa*     This  being  as*  all 
rights  ta  a  9rina9  of  aatlaa  of  aietraas  far  raat  •:t  to  rallaf  undoy 
tha  laaaa  haT«  tarralaatad  ar  at  laaat  paasaA  froa  tha  lUlnola 
layroTaxMat  aad  Balldlac  Carjiaratloaf  tha  arlglaal  aortsaxor.     It 
la  ast  eaaaalTshla  hoa  tha  laaea  balag  taraioatad  hy  tha  mtrj  mf 
tha  Trasiaa»  the  orlglaal  lassar  ar  lis  aasigaaa  have  tha  right  ta 
hrlag  thla  aatlaa  agalaat  tha  dafoadant.       If  aay  right  axists  ta 
hriag  aa  aatlaa  far  dlstraas  far  raat  %t  othar  rollaf  agalaat  this 
daf aadaat  by  Tlrtaa  af  Its  vucuvirnvj  af   tha  pr«»lsas»  that  right* 
if  aay,   la  aat   la  tha  plalatlff .       hathar  ar  aat  It  has  paasad  to 
tha  Trattaa  aaatf  not  ba  eaasldarad*  laasaaeh  as  tha  Trastaa  la  aat 
a  yarty  ta  this  eutt.  *  »  »     Tha  entry  »f  the  trastaa  lata  yosaaaaloo 
far  oaadltlaa  brakaa  Is  aa  assart laa  af  tltla  yaraaaaat  aad  tar- 
aiaataa  all  la^sas  sahsaqaaat  ta  tha  tra»t  dead  as  a  siattar  9f  law," 
Safex^aat  altas  aajoaraaa  oaaas  la  saypert  af  it  a  yasltloa.     «a  aaa4 
alta  oaly  aartala  Illlaals  easas  rellad  ayaat     aartalda  t,  Oatlay» 
Sa  Ill«  SIO*  ai4t     Taylor  V*  ^^aas^  119  111.  B70,  STIf     »aataaya 

"•    •^**^^»^»  W  til.  aw,  »M|     atahbings  ▼.  Vlllaga  9f  HTaaataat 


T^Hat  ef^ioMts  ^tU  1m  x^ri'-  *43  ^  »iiaw»  tnuiiistf  9ttrt\  *l  •ofil» 


X^; 


i^s^f-sc";  *■  •.    .,d[ 


o.i   .!iisl'<  e^   «'<'»^  ^etss^aa*  ail  t:»  %99*^l  ILe^aiv-*^*  »'^*   ,»»jQin:"<   »rf$ 

jMAH^i  •  -  *'''^-"^J;fSi    ta8<iis  i»*//-f  4•«.v^•...  ;.ju^>;/.  m  Mf«it»*  xttm  •#!• 

»\tta^fcC'  -  .'fJ^   .If-  .«.r;_'  .    '  '  .„^.'^f,:.a     -^i*  ♦OXf  •X.r;    RS 

.V  ,T  V.         -  ^>     |W«  !'■»'!?  -tCl  »gyiMto:£i^     *w 


19«   Ua.  IT,  41|     SjHH  ▼.  ««yl  ItWI   C»^,   238   111.   Ap9«  fO,   T4| 

lOMMftiML  nj»«  BaaIc  l^  Trm»  0»,  t.  KimoVuryff  241  Ul«  Ayp*  sai, 

m  {4—i4ti  »r  tuts  ¥raaeli  •/  ik«  •Muri).     ^l«Uilff«   la  Itg 

^in^t$  iMk«B  a«  ftit«9t  t«  wHi««r  4ef <iadfuii*  •  nrfwt  m  %•  %im 

Imgtl  •ffa«t  up«i  XeaMia  nndt  sidbMqttuit  t«  Ui*  tr««t  d««4»  •f 

•n  entry  lat«  p«M«iist«R  ^  a  triMiM  f«p  evndltion  %r«k«i«     lit 

••!•  r»«p<HMe  i«  44tf«nl«nt*B  ««it«ntioa  is   thai  *t]M  alleiri^tlMU 

ia  6lM  «f  ridarlt  9f  Mrltt  r«l«tiaff  to  ik«  fill«c«s  ti*la«  tf 

^•■•••f(i«a  by   th«  tirtt«i««  iiadsr  ike  aaiiiey  trvmt  4««d,  ar*  B«r« 

e«Mlii«loa«  9t   ik«  plMUlur  ajii  t]keref«x«  lomiffleleat  %•  ••»• 

•iltui«  a  A»t«tijf»* 

TIm  f«r«  ttf  tk«  ylttading*  oi  th«  Uunlcly*!  Aourt  of 

Chl9a(«  ia  pr«ftC7ik«d  ky  ihh   ruX«a  of   &k».i  e«ujri.     Paracrayh  (k) 

•f  l.«ltt  15  9r0TU«si 

"vr«ry  pl«a4lj)^  shall  conlalji  a  oonoisa  statanBttt  •f 
^IM  mXtiaatt  ta<»k  M  wki«li  tks  party  yXaadlaff  r«Il«s  f«r  kit 
•lata  9x  i3f«aa«,  as   the  cn.s«  stay  k«#  jjyt  a#t   tk*j3Tidezis«  kjr_ 
i*|yifli_tkj|y  trs  f  kt  pyy^*"     (Itallsa  Wftra.) 

fwracrafli  (•)   of  tko  miimn  rul«9  iB  prasertklac  what  «a  aflUarit 
«f  dofkSM  ahall  «oittAiB»  proTldost 

*3it«3i  af^ldwrit  alMlI  coatala  a  owtolao  «tato«o«t  tf 

^^  UltUmts  fa<ts  ttoaetUutla^  tha  defanaa.**     (Italloo  oara*) 

Xa  min^ort  of   Its  ponitlon  plalatlff  targuas  that  *a  plaa-dlac  ^kiall 
ralloo  apaa  aa  a«taal  ekaaifo  of  po«s«O0ioa  of  raal  estato  nut  o«a« 
iala  allot^iloaa  ekosvlac  ffp««lflo  aett  eoastltutlag  vha  ohaaga  of 
9*aoo»8l«i,     at  'it   la  a«t  cuff lo lent  laaraXy  to  allofa  &liat   tko 
farly  *w««t  latt  potsosaloa*   or  *took  poaaaaaioa,*"  as  *suok 
allogatioao  ara  oaly  ooBoXasioaa*'     la  support  of  Ita  posltloa 
plaiatlff  rtlias  upoa  3r«va  t«  Toa»Iiit«  ^^  ^^'^»  ^^*     '^^  oaa«» 
ia  out  JvuigMoat*  has  ao  baarlac  wpoa  tko  safrioianoy  of  tka  laataat 
pXaadiim*       Tkaro  tte  «ro8c*co«plaiaa«t  s««|^t  to  kaTa  aaforooA 
aa  allofod  oral  a^yooaoat  tm  tka  ofovoyaaoo  of  roal  ostato*  ia 
ooaoldointioa  for  porsoaal  aarriooa  allocod  to  kaTo  'kaoa  roaAoroi 


I*t  ,0*   »^A   •XXI   «ia&    *:^Jt  '*?  •*"  frtli-  1^  ♦▼«  *i*2   MX 

.14^  4^^A  .xn  «^ii  «tt^-  -        ■  '■'?*  *  ^^.3fsm.m'^^mtK& 

hit  ni  ^XtiitiiAti    *(#«m*  ^*  'i'^  <-'  »^**^  X^  fc«Kl»»J>)  a«« 

1©  «&»»«►  fnor^  *j4y  ct  jl^frjii£r|»««<&m  ♦?%<9i  9mi'i»l  i»d%u  Jo^lte-  X*»*j| 
ttll     .eittMe^^l  i5fti»<ll»!!».©o  ^«Tt  <»»*g«?ji  A  %€  aaiiin^B*^  9int  ■%»#»♦  jib 

Bims  »tSS   ,i»««b   d'%«~rriJ   '^ttlJU^t    s^    1»i?»u>   i»e.;nw-j  ■'-  •.    niS'i'«HMktf4J^t 

■-■J 

-owo  i).^>uM  •**3  6w  I»rR  Xo  issi-^Htfre^t^l  tft  «^nr4c  Zj»i.-^«M5  tui  |<*tJi»  »»iX«» 
t!0  ^af^ii?  -^J&J   HI(i.iis#4lttJ(i«  ^l««f(B  ftndiJf.itlSiiXXft  |iXiS# 

a;«i.'  '«.suai' i('i.y4«4  ^»«i  *  %•    MAlin^Mriitde*^  •;liri  jiw^*  x^t^ui 

«tf)«M«ti   Jrttit     •T««^  •IXI  <»«  *^ili»«u.   »f  iJCSi^  «*'**'  ««iX*ii  tVJL^»i»Xq 


^0    rithyit  X.e- 

/   •i«jf-*S'?"5- 

^a 

*»  : 

.  JQSi-  i*' • 

.♦iTrifci  :U  rv 

'.I'SiJii.'^   • 

u»'i*-y   ««■ 

doisi    :%rU  t 

-T- 

^  tlM  ffroafoofl^lh' in&Al   %o  '^hs  er«S8-d«f«a4aslt*    iate«%«t««     Im 

Its  opiwloa  th«  coMxi  stai**  lpp«  iU3-4}i 

"An  oral  ru^tifi;4nb  io  e«nr«/  r«al  •«%»(§   la  «oaald97atloa 
of  ••rTl««t  to  b«  r«ii4«rod  MBot  bo  oXoart  doflaito  nai  vMoqvlYOcal 
tn  tto  tvrast  aiil  ^  r^lli  to  ^^nloroo  suoh  aa  acr««a«'n%  aust  allog* 
tbo  toraa  4lr«o%l/9  •lo'^rlj  aai  yroolael/  nad  Haat  Also  abov  «lMt 
liaa  bO'sa  dona   la  parfera/mea  of   wha  n^a<«aa%*     To   (aka  imali  a  eo«- 
traot  oal  of  thm  oporotioa  of  iho  atoiato  of  Traudo  bjr  roaaoa  of  !%• 
yart  parforaaaoo  nrf^   thr-)  laaklas  of  iHatla^  a-^d  Talit%hIo   IntproTaaMati 
ilio  aaio  of  fxX  Forforwiaoo  mamt  bo  olaarly  ahorn,  mnA   tha/  Raot 
ba  aueta  rnt  e!«naat ,   un'l   r    *:hK)   clroiuaataacaa*  b^   r^lrXy  oo«pana«tod 
ia  aa  aoiloa  at  law  aad  aueh  bkat  to  alXow  tlka  dafaaao  of  tha  otaiuto 
of  FTi^udo  rrould  b«  «  Tlrtual  frnud   oa   whe  pa;  ty  ^aekla     parx'oraaaoo 
of  tka  ooatraot*     ((fXadYl^t  t>  Mo:  oXo«  347  III.  34.)     Ahathar  tte 
apoelflo  p   'farmnnoe  of   n  eontraoi  vjTiT  b*  di'cr<»<Bd  dopcnda  largoXy 
apon  tbo  partieuXar  faoto  im  oaak  oaoo»  aad  la  a  bill  whlali  aooks 
apaalfla  parfonBMiaa   ths   facts  auot  ba  stati<»d   ao  daflaitaly  aad 
olttorXy  tkat   tha  cowirt  oaa  dotaralaa  froa  thm  blU  wliathor  tko  eo«- 
traot   la  fair*   ju'^t   aad  not  unconaclonablo  aad  wbother   tbo  olraiaa- 
otaaaoa  ara  sucb  tlia%  aqalty  raiiulraa  tbat  tJw  o«atra«t  akoultf  b« 
opaclfloAlI/  ^aroTood.        (^w&rd»  t.  Bro^m.  30d  Xll«  5d0|     iJayiar  t« 
laaaorii  8>0  Id.  534.)- 

Tba  aoort  potato  ottt»  at  aoao  Iwa^tUt  tko  abaaaoa  af  a  aaoibar  of 

alxogbtloao  osaaatlaX  la  a  caao  that   aoai^t   to  tabo  a  contraet  out 

of  tba  opavntton  of  tlM  i^taittto  of  ft  mad* »  bat  tba  Uutaat  oaao 

iATalToa  aaaotlos  at  l.<»w  mi  tho  naoo  of  tbo  ibmloipal  ooart  roqairo 

Mlj  a  atatOfl»at  of  tho  ultiatato  foots*   *%ut  aot  the  erldanoo  by 

whleh  thay  ara  to  bo  proirod*''       To  allogo  poasoaalon  Is  to  allocs  « 

aitlaato  fast,   and   aueb  aa  allagatloa  la  auffiolaat  undtr  tba  rulos 

af   tbf^  umnlolpal  court,     fbat  tbo  plalatlff   oo  conslderad   tha  atfaalag 

aad   «ffaot  of   tba  uoa  of  tha  ^ord  pooaooaloa  la  a  ple^fllng  la  tba 

i^anLelpal  ooart   ia  OTldeaoad  by  tba  fact   th^t   in  its  saasM  aaoa4o4 

atataaoat  of  clr^la  it  oaoa   tha  -word  poooaaalon  la  tha   a  no  B9n»9  aa  It 

la  tisad  br  dafandaat  la  Its  affidavit  of  aerita.     xa  has  bo<^ti  oftaa 

atatod»  a  ddfaadaat»   ia  aa  affidavit  of  aorlta   in  the  x^aalolpal  eoaxt» 

is  not  ro^alTttd    to   etata  tba  avidaaoo  upon  wblob  ha  r«tlioo   as  a 

dofaaoa*  but  oalj  aitlaato  foots  «biab  glTO  aotlaa   af  Ih*  natura  of 

hiadlafaaao.  t'hat  plalatlff  la  tbo  Inat'^at  oaao  aao  fnirly 

appxlsod  of   tha  natura  of   tba  dafiaso  oaanot  bo  aorioaaly  <)aoatloao4* 

Ylaiatiff  farthar  ooatoado  tbat  'tho  aff idaTit  of  aoxita 


■■■'4 

t  '-A 


«»;ff. 


■.* 


u 


.i»  .>  .  1  ■*  J 


?.i 


ii<^l«(MK  lo   i4V.^(»i  tlui   tiu^'i'^    .^f^tiJ   «!;5lt»^ACiO  i-gt'4i4ra«j    iMJSiiim.-i 


•114  ▼•rifL«tf  tlM  affld^iTlt  of  aarlia.*         •  hava  oea«lder«4   this 
••nUtttlM  «a4  timi  It  vltteut  mirll. 

Th«rt  la  ■Hok  faroa  in  tlM>  ^rgiUMat.  af  JeXentimt    that 
plaintiff   la  hara  attaaptlji;   ta  aupyart  aa  arraaaaua  JodgBant  tf 
tlu   trial  caurt  upoa  aare  taahalanl  grawitfa* 

Tha  9T60T  of   tha  UUBlclpaX  oaurt  of  Chiang*   otr Iking 
tfaf«nAaat*a  af  IdKTii  of  aar iia  ta  tha  aeooml  asaadad  aUl4»aat 
of  oXata  an«  aataring  Jodcaant  acalaat  dafandaat  la  rarttraac   cmsA 
tha  e<ittsa  lo  raauiAadi  to  tha  mniclpal   ?aa?t  «lth  dLrftotlajia  fn 
furthoj*  proeaA'Unira  aat  iaoonaiataat  «lt)i  thla  opiaiaa* 

Orldloy,   i»  J»,   oad  i^«JLIlT«n»  J**  oonaur* 


I  ,>j-    ■  i.-.- ;,; 


/?.t^«#t    ♦.'.  »j^ri£^^  kcfl    .■'  «v^X6lffi 
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AJfiAAL  7R0X  &¥F9iI0i«  COORT 

OJ  COOK  COUIXT* 


277  I.A.  625 

MR*  JVcfnCf   SCAHLAJ  DlLIYro«!I>  THS   OPimOff  0?  THE  COURT. 


■\ 


We  aur«  a<lyl8«4«  but  a«t  froa  tli«  oonmon  lair  reoortft  that 
lary  Suaanna  Miller »  flalatiff»  obtiained  a  Ja-lgasitt  I97  oonfesalon 
upon  a  projaiaaoxy  note  a^alaat  Stthn  Vt  3atlierlaad  •  dafendant* 
Sefendaat  filed  a  rerifiad  ''notion  to  aat  aaide  the  judgaent  liy 
oonfeaflion***  and  an  erder  vaa  eaterad  graatlag  hia  lenTe  wO  plead 
to  the  declaration^  the  judgaaat  te  stand  ae  Becurlty*  Later »  a 
Torified  petitlea  entitled  Mary  suaanns  iJiller  t.  JOhn  W»  Sutherlandt 
Superior  court,  oS   Cook  ooanty  -fa*  574961 »  »aa  filed*  whioh  allege* 
that  oertaia  statenents  eontained  in  the  affidarlt  filed  Ity   defendant 
upon  the  aetion  to  aet  aaide  the  Judgnent  -''ere  falae  and  uatrae  and 
were  aade  1»7  defendant  for  the  purpoee  of  deealTing  and  alaleading 
th{>  eeurt  upon  the  aotlon  to  racate.  The  petition  prayed  *that  a 
rule  be  entered  en  John  '^  •  "atherlaad  to  ahew  eaaao  wbgr  ha  should 
not  he  oonalttdi  for  eoateapt*"  and  thereafter  eueh  a  rule  wae  eat^rod* 
Daf^ndaat  filed  a  Torifiod  anaver  to  the  rule*   Thereafter  defendant » 
apea  leare  of  court »  filed  aa  oaanded  ana*er  to  the  rule»   IXpea  the 
hearing  of  the.  rule  the  trial  court  eatered  aa  order  diaaiaaing  the 
petition  and  diaclkkrgiBg  defoaidantt  aad  plaintiff  hao  appealed  froai 
that  order* 

Proco'-dinga  for  eonteapt  of  eourt  are  of  two  olaaaeat  * 
thoae  which  are  erlKlaal  in  their  nature »  ooaetiaea  ealled  o< 


ttiVfi, 


►Y'» 


CJ  Sk  C)    mt..  ....       «      «    ^ 


( 

1^ 

( 
( 

r  2HT  ^  '  trA2r;.ct»  voTTm,\,m 


tm9l(i  Qi   ev-sai  «!*;'  -vif.-!  viiu,-is  i;*i- i«iRS  r*:;;    i.v.-    .  "  tRuiHteltaoo- 

«*l^J^lri4Jt!^„j?if.JI^*ti  *■''  gglr.i---^  jofifig&tf::  t^^  A»XJtl*a»  ceiJl-aq  bf*  111  tear 

(^cui3i^«l2)b  i»i  lift  Ofiv   Vi>   T^wetfuB  bcitJL'fV  m   iMDllI   inaboo\a<L 

Giij  aaq'J        o»Xu%  i)Cl^  otf   *x«»A8&#   bhiiROGH    tin   bulkl   t^ruo-a   \o  8Tr>oX  fivqtf 


-a* 

law  tfonttapts*   and   those  whioh  are   iBt«nd')d  as  porvlj  oiriX  r 
wliloh  •r'ilnarily  arise  out   of  tks  pllegod  Tlolntlon  of  so««  ardsr 
•ater«d   la  the   cour««  of  n  chi«.neery  proo«ediiig. 


" Oensr nlly,    it  nt\j  b«  said   tluni  a  eriminal   oont< 
snkritoSB  all  ^ota  committed  a^srlnst   ths  sajost/  •f  ths  law» 
aad   th«  jirinary  purpo&s   of   tholr  punl>«haent   iu   tho  rindleation 
•f  publio  authority."      (7  Aa«  &  ikiig.  /iooj.  •<  Law  (2d)  y*  28.) 

"clTil  Coateaqpt*  •  •  kan  a  jwxsoa  fails  or  r«fttsos  to 

<!•  M«ethlns  'which  he  h/is  hooa  ordered   to  do   for   tho  bearfit   of 
the  opi.ouite  party   to   tho   eause»   tho  puaiuhmoat,  when  hj 
iaprisoanonti   is   for   the  purpose  of   coercing;   the  porforaaaeo 
of   the  aoty   or  vhea  hy   f indt   it   is  uauv^lly  for   the  purpose  of 
hariac  it   go  to   the   opposite  purty  ce  aa  iadeuj)i'»y  for   the  d 
■ttffered  by  hia  oa  account  of    the   failure  of  hie  adversary  to 
ooaply  with  the  order.     In  both  of   these   oases  the  coateaipta 
are  oitil."      (lb.  p«   29*) 

The  alleged  oontezapt   ia  the  inistiat  ease  is  a  oriaiaal  oonteapt. 

There   is  a«  foree   ia  the   drcaaeat  ef  plaiatiff   that  baeaaee   the  trial 

oourtt   in  paasintt  upon  the  notion  of  defeadaat  to  raeate  the  Judgaent» 

had    the  right   to   exeroiae   equitable   principlos   th;it   the   iaetaat  ooa- 

tempt  prooeedinc  oust  be  refarded  as  a  civil  conteaptt  aad   that« 

tharefore»   the  ewora  answer  af  defendant   to  the  rule  «e  ehow  eaasa 

did  aot  entitle  him  to  a  diachurge*  eroa  thou^  it   suf  fieiently 

4«aiee  the  facts  upon  whieh  the  ohin-rge  ia  baaed* 

This  beias  a  orisdiaal  oonteapt  the  pr ooe ad iajp  should  hare 
been  ia  the  aasM  of  7he  People,     (gawagn  t.  Rawseil^  35  111.    .pp.  508» 
»07i      ?eoDl^  T.   O'KearfL.   il6  111.  App.  17A,  1?4.) 

The   rule  ia  well  settled  ia  this  etate  that  all  criminal 
preseoutioas  isoa^ht   to  be  raviawed  oust  be  by  writ  of  error,     (r.ee 
££S£lk  ^*    '*X»arf.  aaor^.  179.)       Sere  the  plaiatiff  ia  the  original 
ease  has  appealed. 

1«  ^gQPle  ex  r «'i  >  7ti,|«»i «  T.  geillf)  74  111,  «8|  the  eeurt 
said    (p.   69} fl 

'*9nt   this  is  a  presevution  in  behalf  of  the  people»   aal 
the  preeeediag  for  a  ooateapt   is   in  the  n-ture  of  a   criminal 
proeeedlag.     "tunrt  ▼.   The   "fioplei   3  Soam.  398.     The  people  are 
aet  allowed  aa  appeal  or  '*rit  of   errar  in  a  criminal  oase. 
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B«aid«a»   it   is   tha  gvaeral  rMle»   that    tiia  sole  adjudio«\feion 
for  contvaptt   and  thm  pmaisluMnt  tlMrt«f»  ^aleng  •xcluslTsly 

and   <«lth0Ut  intarf «redO«f    to   «fioix  raapi^otire   court*      .a  ara  of 
opinion  the  aoouittal  of   tho  d«f andanta  by  thn   court  beXov  muat 
bo  iMld   to  bo  ooaoluaiTo." 

Soo  also  Craig  ▼»  ]AoCttIloob.»   2u  ai*  Va«  14o,   whoroia  tka  eovrt 

■aid    (pp«  155-4}  I 

"A  refarenoe  to  th«  facts  harelnb«for«  atatad   will  show* 
tliat   tha  Judfjef   -igniiift  whose  order   the  alleyod   eoatoayt  wiia 
oooaittedt   has   '^xpresrly  decided ,    thnt  no  oontfropt   had  boon 
ooaobitted.     Thla  pet  ion  is  ooaclueiTo.     Prooe^ini^B  for  tlio 
ptLnlthiooat  of   conttiopt   are  in  their  ni>»tttre  orlatiaalf   m.ad  ohllo 
an  appeal   to   thin  Court   lies   in  c^eep  of  conTietlont   no  appeal 
lies   fron  an  acquittal.       Aadt  Moreover,   the  power  of  a  court 
or  Judjje      to  punlrh  for   conterpt   ie    'xbitrary  and  dieorotionarj 
v.lth   the  cottxl   or   judge  again 3 1  whont   or  itho^e  ordera*   tho 
offeaoo  haa  been  commlttod*        Code  ch?=^pter  16C  §4.     /.nd    tho 
Judge  in  thla  0  ^ae  harlng  heard   tho  pn.rtleB   and   daoided    that  no 
offoBOO  had  been  conslttedy   this  Court  hae   no  jurit>dictlon  to 
reriew  that  deoiaion.     ^x  Barte_3urtis,   13  Otto  2381   Vaaon  t« 
H»  y.  Bridge  Co»,  16   :< .  Va.  ilri.)*'      Tsee  olao  CoaMonwoeath  ▼. 
lUchRrdaoa.    15«  Ky,    6«9»   70a,) 

TlM   iaataat  appeal  amst  bo  dieaisaod*   aad   wa  may  aay»   ia 

oonoluaioai   thot   oven  if  plaintiff  had  aited   oat  a  writ  of  error  it 

would  hare  availed   hor  aothlni;* 

Cridleyt  '•  J.»   and  oulliyan*  J.«  conomrt 
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iOJcc  Lonax  KirarKit 

CI  XT  OF   CiaCaOOt   a 
inmioipal  C«rp«r«tloBt 

l)«f«aduitt 


CITY  OF  OHIOAao,  a 
Muniaipal  CorporatloB» 

Appallant* 


APFBAL  mai  BVnBXOi 

OmUT  OF  COOK  COUITT* 
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/ 


MB.  JUSTXCS  SCAILAH  liSiLlV^m^   IBS  OPI]fXOV  OF  TKi;  COQRT. 


Alleo  Louisa  Klnnty  sued  Citj   af  Chioaga»  a  snmiclpal 
oorporAtiaa»  «ad  U«  &•  Contracting  and  i>iigln«erlng  Coupanyy  m 
oarpor&tloat  la  oaao*   Thera  aas  a  trial  b  of  ore  tho  oourt  and 
a  Jury*  and  at  tka  olo»e  of  plaintiff**  e»so  tha  ooort  dlreetad 
a  Tordlet  la  faror  of  tha  U*  3«  CoBtraotlJic  and  Eaglnecrlag 
CoBrpangr*   The  Jiuy  returned  a  Yard  let  of  guilt  j  as  to  the  Ultj 
of  Chiengo  FJid  aoeaaaad  plaintiff's  daaacas  la  the  bub  of  $790* 
TroM  a  Judgmaat  eatsrad  upon  the  Terdlot  the  City  of  Chlo'-.g« 
has  appaalod* 

Tha  U«  3«  Coatractlaff  «■!  Baglnoerlag  Coapany  was  oofacad 
la  tha  ceatraetlag  and  parlag  huslnesa  aad  at  the  tlao  la  questloa* 
tawlt,  Hay  12 1  1930 »  la  the  coarse  of  Its  business  •  opon«*d  oertaia 
holes  la  Sealaary  areaue  at  Its  latersectloa  with  ebster  aYenua» 
in  Chisago*  for  the  yarposs  of  las tailing  hsneath  the  surface  of  tho 
street  oertaia  pipes*  ooaduits  and  gas  eeaneetions*  and  than  ltt« 
stalled  is  tha  said  hales  ths  said  pipast  eto«»  aad  plaintiff 
elaljss*  la  her  declaration*  that  dofealaats  oarelesely  aad  aegll- 
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«0':3T'-  to  mi&  eri.'   ^ .'  •iJj  » •tii^fiii^Iqf  J&»&33a«.cj   bar*  o^.-^cIilO  lo 

-/iJt  n&£{«    beau  tanolt^oeiufiod  a«;s  bn^  ytfia'^jEiDO  ^a^^l^  fiijB^7»«  ;^»8rzJ'iti 

lti:?0i£lq  fceui   4*o^£'  <  )f>'(;[l(;  l>i,soi  i^il^  «tXo£i  i^iJiUi  tuii  at   boXXac^s 

o/Xi^efi  &tfi6  xXiieoXoittO  Biit«l!)«i<>t»£>  i^^   «aoiJi«iAi&(»6  tad  zi  4i9al£iX9 


gAiatly  suffered  and  peraittad  tha  said  h«I«s  t«  raaaia  depr«ss«4 
aftsr  tkt  installation  withovt  proparlj  filling  «p  tbe  iMlaa  and 
willMnt  r«8 taring  the  utraat  ta  a  raasanably  safa  Irrel  and  ■■••th 
canditlon»  and  that  plaintiff »  while  in  the  exereiae  af  dna  oara  on 
her  part)  stepped  into  one  af  the  iiole«»  "and  tripped  and  stanibled 
•nrer  and  againat  eertain  of  the  street  and  Jaifged  edges  of  tho 
taaoat  or  aaphalt  therein**  by  naans  of  which  she  w9.b  Injured »  eto* 

Defendant  contends  that  the  trial  court  erred  In  refueing 
to  diroet  n  rerdiot  far  defendant  and  in  support  of  the  contention 
strenuously  argute  that  the  eridenee  for  plaintiff  shows  that  aha 
vaa  nat  in  the  exereise  of  ordinary  eare  for  her  own  safety  at  the 
tiaa  af  and  just  prior  to  the  accident.   After  a  oareful  conaid- 
erfttion  of  this  contention  ve  hare  rar^ehad  the  concluulon  that  it 
should  net  he  onstainodt  although  it  anat  be  ooneeded  that  the  e«i- 
iantion  is  nee  ir^ithont  aOMe  foreo* 

In  eupport  of  a  further  contention  that  ihe  rerdict  is 
•fainat  the  aanifest  '-eight  of  the  aridenoot  defendant  argues  that 
llMi  finding  of  the  jury  that  plaintiff  at  the  tlnn  of  the  accident 
and  jnst  prior  thereto  ira-i  In  the  exercise  of  ordinary  aare  for  har 
own  safety*  la  elearly  against  the  vanlfeet  weight  of  the  ('Tideaooa 
>vftor  a  earefttl  conaldcration  of  this  contention  tie  hare  raaohad 
the  oonolueion  that  It  nttst  ho  euatainad*  /^m   the  ease  aay  be  triad 
again  ■»•   purposely  refrain  from  conmentlng  upon  the  facts  and  oir- 
enastanoas  that  bear  upon  the  instant  contention* 

Tim   judguent  of  the  superior  court  of  Cook  county  ia 
roToraed  and  the  oanse  ia  reaanded* 

iKfiwiMD  AID  maummB* 

dridley*  P.  J.,  and  Snlliran*  J«»  oonenr* 


Sma  a^^icMi  -^^  <Titf  ^llltl  'iXis^07.q  ^tfott^i^?'  flS>l;r/>XXejr«fa  »ild   t«ll« 

afli.»tfl'*->^"  fii    ir,iv':*)fA  ?'siB«k»  isif:^    3a»'   4«^l   *?:>]»*;?»»*?   ittfl&HT'teCf 
sfCJi   v*      x-i'''i       ^»^  *Aii  'i»l  ©«j»«  'tji»£ih'i:0  le  *?sls^»jcs»  ®ri*  Hi   Jo*t  «««r 

fei^ii^  ».rf  >5,®!R  '?»s«o  »«i.f   ii         *b^nX.!'i($&^  »^  Racist  il  4»«J*  u^iftulonoo  9d3 
ifloi^ifn* ;#«»:>  Jrjf.$5^s««i;  -i/xii  ttcqa  's.Btsd  ^v-i.'   j-."vftr'-,..f  'tsuin 
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8*  P,  JOHVTOV, 

Oefeadant  la  i&txot^ 


Pialntiff  ia  Bxror* 


TO  ciBciar  aooTiX, 
COOK  corarrr*  _  >* 

27?  I.A.  626^ 


S(.  jusric^;  luluvav  ist^ixyfss^a  tss  opiitioh  o?  ths  court* 


Sj  thla   writ  vf  arror  d«f«adaat«  Hober%  H«   Aathooy*   «*aks 
to  rsT^ree  »  judgRient  t9T  $ld»375*13  aatared  agalast  hia  ia  faTor 
•f  plalatlfff  3.   P*  Johaatoat  la  a  aauao  triad  by  tha  Circuit 
tMUrt  vrithottt   A  jury,      flie  ooart  alao  feuad   Che  ieauaa  a^iaat 
Aafaadant  on  hlr;  four  plaaa  of  sat-aff* 

£>efandaat*a  daelaratloa  ooaaietad  of  tlia  ooanoa  couats 
mad  n  special  ooaat  supported  by  aa  affidarit  of  plaiatiirf*B  olaia* 
Tbara  ima  alao  fllad  with  tho  daolaratioa  what  purported   to  he  a 
•tateaeat  of  the  aocoaat  hetwoea  the  parti aa* 

Plaiati.ff*8   apeoial  couat  alleged   that  he  «asac«id  defttadaat 
aa  aalaa  ageat  oa  a  eoBBBiaaioa  haaia  for  the  a^la  of   lota  ia  plaia- 
tiff*a  aubdi-viaioa  knowa  aa  Lilyaoor  ia  MoHoary  oouaty»  Illlnoiai 
that  duriag  the  tera  of  the  ageaoy  he  adYaaood  subo  of  aoaay  to 
defeadaat  aad  the  latter  retaiaed  dovm  payaenta  iBad«  oa  the  purohaae 
of  lota  acsragatiag  a  large  ana  of  aoaoyi   that  def endiat  a^eed    that 
at  the  taraiaatiOB  of   the  ageaoy »   uhould   the  adTaneoaenta  aa^e  \y 
plaintiff  aad  the  aggregate  of    the  dewa  paytaenta    ratnla^d  by  dofoad- 
aat  exoeed   the  total  eoaaiaoioaa  aad  eredita  earaed  by  Juliif  ^«   '*o«ld 
return  to  plaintiff  aaoh  exoeaoi   that  at  tha  teraiaatioa  ol    whe  ageaoy 
the  adTaaooaonts  aade  by  plaiatiff  to  defeadaat  aad  the  aowa  pejraento 


S^C?»<i 


tXO%'i. 


v/  w^  ,iot*Ei>  Hi   itj.^fiii=.j: 


r9tnln*t6  I17  hia  exoeedsd  the  total  ooBBlsslens  nnA   •r«dlta  du«  hlM 
^X  ^18»470«75f  that  although  plaintiff  has  daaandttd  af  dafesdaat 
tha  payasBt  of  this  anount  ha  has  rtsfuaad  to  ptij   oaaoi  and  that  his 
olaim  la  for  tho  ahOTO  naoimt  duo  and  owing  to  hia  froa  dofeadaat* 

Oofoadaat  filod  a  ploa  of  tho  geaeral  issvo  and  four  spoolal 
ploao  of  oot-off  ha«od»  respaotlTolyt  on  the  four  different  oontracto 
larolTod  In  this  proceedlaflr* 

Tho  first  oontraot  hetwo^n  the  parties  was  oxeeutei  ugust 
17»  1927,  and  is  as  follovoi 

*B«  H*  Anthony  agrees  to  deToto  all  his  tiao  and  effort  t« 
the  sale  of  the  J  ilyaoor  ;>uhdlTislon  both  personally  and  with  aajr 
organ! xat ion  he  any  he  ahle  to  create • 

3*  J?0   Johnatoa  agrees  to  pay  to  B«  Ht  athoay  tweaty-firo 
per  ceat  on  all  sales  aatie  and  act. opted t  it  being  understood  that 
R.  H*  Aauhoay  is  to  pay  all  sub-saloiSBon  from  this  aooouat  as  he  say 
see  fit.  In  the  event  of  any  orles  hoing  aade  where  tho  down  pay- 
neat  1b  lesQ  than  twenty-flTO  per  sent  of  tho  oaXeo  prices  tho 
doflelenoy  of  the  p&yneat  as  coapared  to  the  twenty-flTO  per  cent 
shall  ho  payahle  ene-half  to  nthony  and  one*half  to  ho  retained  by 
Johnston  as  recQlTod • 

The  said  s«  ?•  Johnston  further  agrees  to  pay  to  the  said 
B«  H*  Anthony  as  additional  oonansntion  for  his  eerrioes  in  this 
hehalf  the  sua  of  Twn  Slindved  (^200..o)  per  weak  for  ten  (10)  oon- 
sooutlTe  vteekSf  with  tho  express  understanding  that  the  seld  H»  H* 
'tnthoay  will  use  one-half  of  the  said  $200 .00  per  week  for  adTortlsing 
purposes 9  in  and  about  the  sale  of  lots  in  tho  Lilyaoor  ^ubdlTlsion* 
It  is  expressly  undrr stood  that  tho  sua  of  $200*00  per  week*  as 
herein  set  forth*  Bh-:ai  he  an  adTanoo  by  u«  P«  Johnston  to  be  chnrged 
to  said  nthony*  8  eoasaisslon  accountt  but  in  the  e  ent  his  eoBmisRlon 
account  shall  fall  short  of  the  total  of  e^id  adranoe*  tho  balanoo 
shall  be  oharged  off* 

It  is  further  agreed  that  shotad  R*  H*  Anthony  sell  orer 
$20*000  in  total  s  les  on  the  abore  property  within  the  said  period^ 
that  he  is  to  hare  an  oxeluslTO  sales  contract  for  a  period  of  ono 
year*  at  the  saae  rate  of  oos»isslon  and  at  a  total  sales  prlee  not 
to  oxeood  $490,000.00* 

8*  T»  Johnston 
Bobt*  H*  nthony** 

The  soeond  oontraot  entered  into  Haroh  1§   1928»  for  tho  period 

ending  '~)eceaiber  1*  192g«  after  setting  forth  defendfiat's  eaployaont, 

the  coaaissions  to  be  reoelTod  by  hia  and  tho  aethod  and  aanner  of  thsA) 

payaont*  proridedi 

"8*  P*  Johnston  further  agrees  to  adranoe  R«  H*  oithony  for 
adrertisingt  slgnst  transportation*  parties*  printing  and  office 
o^enaoo*  not  to  oxooed  $5*000*  which  la  to  be  charged  a^.lnat 
athouy*a  ooaaiosion  aocount  and  vfhlch  is  to  bo  adranoed  in  the 
following  aanner t 
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Ufifh 

1  400 

pxll 

400 

Migr 

600 

Juae 

1000 

July 

1000 

.UCUSt 

600 

Saptea)i«r 

400 

Oot«^«r 

soo 

nrrwAmr 

100 

.^ora[i»«r 

100 

Xb  additioa     nthony  Ir.    to  hart.  »  personal  draTrlag  accotint  of 

9«r  Bpnth  «Bdl  a  sub-sulasiiMi'e  drawing  aocaoat  of  on«-half  of   tbi 

d«im  payaoBt  9§  e&oh  contract* 

la  tlitt    event    that   nthony*  e  CoBDnlBeioa  accoixnt  at   the   ter- 
■Inritioa  of  this  contract   shAll  fall  short   of   the  ativsncoB     nthony 
at  his   option  ehall  ^Iro  Johnetoa  eash  or  a  note   (for  a  re^eona%l« 
lonfth  of   tlao)   to  balaneo  hit  nccoont*     J^njr  eoBRlscloa  credits 
accruing  thersaifter  shall  he  paid   la  easli  to  Anthony  If  ho  shall 
haTs  talanoed  hie  account  with  a  tnwik  paysent»  or  shall  ho  er«dlt«4 
on  hie  note  If  ho  glros  *  aoto  for  eettlonsnt. 

S*   ?•  Johastoa 

T'Ohort  H*  Anthony*** 

Tirio  third  contract  hetweea  tho  partloo  vas  oxocutad  January 

1»  1929»   for   the  year  ending  Deo«fMib«r  31»  1929,  aad»  after  reoltlag 

diefendant*8  eayloyHeat  hy  plaintiff ^   the  eoaftls^ioae  he  was  to  re- 

eelret  uvi   t.lM  method  and  aaoner  of  payaenty  prorldedi 

*8*  P«  Johnston  further  agrees  to  adTanoe  R*  H*     nthony  for 
ftirertlBiagt  tjlgns*  traaspertatlon^  parties*  printing*  of  loo  expeneee* 
persenal  axpansae*   6to«»  not  to  exoeed  I3t000»  whleh  Is  to  he  charged 
against     nthony*  s  ooaals.^lon  account  and  vhlch  Is  to  he  a'^Yaaeed  at 
net  aere  than  ^50G  p^x  aonth* 

la  the  eraat   that  Anthony's  coraalsaloa  accouat  at    the  ter- 
Blaatioa  of  this  contract  shall  fall  short  of  the  adTaaoes*    osthoay 
at  his  option  shall  giro  Johastea  oash  or  a  note  payable  on  er  hofere 
Deeeaiber   thirty-first*  1931*   and  secured  hy  an  Insurance  policy*  ^ny 
teandssloa  er  edits  accrulag  thereafter  shull  be  paid    in  osh  to 
>atheny  If  he  shall  hare  halaaeed  his  accouat  with  a  o^ah  payneatt 
er  ahall  he  credited  oa  his  aeta  If  he   rir&a  a  note  for  settleaant* 

S*  P«  Johns tea 
S«ht*  H.  voithony*" 

the  fourth  oontraet  vas  la  the  f ollowlag  f oral 

"January  1,   1930* 
Ar«  Behert  M*  Aathenyi 

Dear  Slri 

la  eonslderatloa  of  the  sun  of  Oae  Dollar*  reeelpt  aclcnewl edged*  I 
hereby  giro  you  exelualTe  salaa  asanoy  of  vay   property*  daserlbed  bm 
the  Lllyaeor  ^abdlTlslon*  MoHeary  eunty*  Illlnels*  for  the  period 
May  1*  193C  to  prll  30*  1931,  but  subject  to  the  fellovlagi 

Ton  are  to  haTo  40^  eoasdosloa  oa  all  deals  aocepted  by  «e*  retaining 
up  to  26^  of  sale  prlee*  at  which  tlMO  oeatraets  are  to  he  slgaed  and 
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the  1iaX«n««  of   16«   to  ^a  or«€lited  /ou  at   th»  rats  •/  •ae-k*lX  •/ 
tlM  si^««^«nt  aonthl/  ptyiMat*   '^'S  sad** 

I   a4|T««   t«  A.lTan««i  /on  ^200*00  aaoh  Bonth*   (exeayt  Sapt*  It30  aai 
prll  1951}  saaw  t«  ^«  ret«rai»d  on  ax  toafaro  Jaoajrib^r  51stt  Id^l* 

la  Uu  ttTant  i  haIm  a  tialllag  oontraci  with  aaolkar  orffaaiaatloa  I 
Mgr  eaiMal  this   «ontract  by  girlag  you  30  dnjs  iMti««« 

I  jra««rT'9  tha  prlTtloffo  tt  a«ll  any  lata  la  ubov«  subdlTlalan  ■Qraalf 
•r  thru  aiiy  8r>laaa«B  i  Mgr  haTo  walking  Ixok  ngr   ^vane»«n  af fic«» 
yrovide'i   suoh  daala  ara  tt«t  «ada  fr«a  /oar  laads  ar  aa  a  raault  of 
jQwe  af '  •rts* 

S«  P*  JokastoB 

B*  E«  ^vnthonjr*" 

Tha  eaaa  want  ta  trial  lieforo  tha  court  and  a  jury  Maroh 
ft7»  193S«     The   trial  praoat«dad  until  March  39*  X9i^»  whan  defaodant 
agroad   that  a  oertala  aadltar'a  raywrt  praaaatad  hy  plaintiff  pur** 
yortlag  to  aho^   oarreetly  all  of   tha  transaatloaa  hatwoaa  tho  partloa* 
aownaaolac  «?lth  tho  first  ooatract  of  eaplojvoatt  might  he  fllod  hy 
plaintiff  aa  aa  aaaadod  hill  of  pr^rticularot  and  upoa  agro«aoat  of  tlM 
partioa  a  juior  «&o  «lthdra«a«  the  Jury  diechr.rced  and   the  court  pro« 
eeadad  to  try  tha  eaaao  without  a  jury*     la  order  to  afford  dafendaat 
aa  opportualty  to  oaaaiaa  nad  aheek  plAiatlff*a  aaditor*a  r«yert  tko 
oauoa  waa   coatiauod  aatil  Ayril  24 #  1933.     ITpoa  tho  roauaptioa  of 
tha  trial  oa  that  date  a  atipulat&oa  waa  adalttad  la  aTidaaoo*  tho 
portiaaat  portiona  of  which  are  aa  foUowot 

"It  is  harahy  atipalated   lutd   agraed  hy  and  het^oan  tha 
partioa  harato»   that  tho  amaaded  bill  of  purticulara  haretofero 
filad  by  tha  plalatiff  aay  ho  aaaodod  tis   to  certain  Itaaa  aa 
folloaot       *  *     (Itoaa  to  ho  oMaadod  follow.) 

It   la  further  atioulntei  aad  affraad  hy  and  hatihoda  tho 
yartloa  hereto  that  (upoa)   tha  aaaadad  bill  of  partloulara  ao 
amended   vaad)  •   *  *  upoa  the  four   eontra^ta  inrolTad   la  the  auh- 
joot  Matter  of   thia  litiffatioa*   copiea  of  which  contr>j:.cta  aro 
appandad  to  the   apeolol  plea«  nunber^d   ♦a,'    'J,'    *A,*    and   'S,*    filad 
hy  tho  dafaadftat*  Kohart  H.     athoay*   tho  aoaouat  hatwoaa  tho  par tloo 
aa  stated  in  tha  emomled  bill  af  P'>rtlculari»  aa   than  aaaadad*  will 
otaad  aa  jj^Amm.  facia;  tha  totala  with  referaaoo  to  *Saraod  COHiiaaloaat* 

Down  ?ay»«nta  retsined  by  )  obart  H.    -athoay**    •/^▼aaoad  (adTRnoao) 
Made  to     obart  H.     nthoay'  haias  aa  fallowoi 

V*)     That  Aohert  H«   An thoi^  aaraad   aa  coaaisaloaa  tho  rariouo 

fUT,?     "f^^  ■•*  ^^'^^  ^"^  *^  woendad  bill  of  partiaulara,  aa  aaond«4. 
totaliag   the  aua  of  *32,a54.5S,  ' 

(b)     That  Kohart  R,  Aathoay  rotaiaad  fraai  dowa  payaoato  aado 
by  various  contract  purchHaara  anoua  asuaau  arg   s«t  ^orth  in  tha 
jn'St.'ii^  •'  purticulara.  a.  anioadod,  Tarl^i.  mmB  of  .oaay  eat 
f.rth  la  tha  aaondad  bUl  of  partioalaro.  a.  i^a«o4,  totalla«  the 
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th«  sua  of  |15»281.00|  that  attoh  swa  of  $l&»^ai.00  was  not  aftor* 
«ax4«  paid  to  ths  plaintiff*  3awi«l  i^«  Johnatoat  \»j   th«  defondfcnt* 
Bo1i«rt  H«  Anthoayt  *  *  *  aoltlior  kaa  iho  oaao  ibooa  paid  to  tho 
plaintiff »  :>aauol  1^»   Joimston*  nox  liao  any  part  bhorcof  boon  paid 
to  tho  plaintiff*  aawiel.  ?•   Jotaaotoa* 

(e)  That  tho  plaintia'f  iiaouol  P*  Johnston  paid  Tariouo 
Mumm   of  aonoy  oet  forth  in  the  ajnandod  bill  of  partionlairo*  ao 
amnd«d  to  the  <ier«indant  ;  obert  U*  /inthonyt  tot&ling  (he  sua  of 
|St»S4a*72|   that  vobort  H*  athony  reoeired  from  tho  plaintiff* 
Saanol  .'•  Johns tont  Yariouo  sumo  of  aoney  paid  to  Ttobort  H«  >nthony 
totaling  the  svon  of  f35»34a«78*  as  eot  forth  in  the  aaended  bilj.  of 
particulars  aa  aaondod* 

It  is  further  stipulated  and  acroed  that  the  Tariouo  eon- 
traet  purohaeerst  «^se  naios  ^re  ttot  forth  and  anntionod  in  the 
aaondod  bill  of  partieulara*  ao  aaendod*  aro  all  of  tho  oontraet 
piarohasers  that  Hobert  H.  Anthony  has  elalaod*  or  now  olaias  to  haYO 
oontraots  with*  that  he  hixs  turned  over  to  the  plaintiff*  ^aaaol  ;'• 
Johnston*  und^^r  the  proridions  of  and  teras  of  euoh  four  contracts* 

It  is  further  stipulated  and  agreed  that  this  stipulation 
shall  bo  reoeiTod  in  eridenoo  upon  the  further  he  ring  of  this  o^ use* 
in  lieu  of  any  further  oral*  written  or  dooimmtary  ovidenoo*  v}hi<di 
tho  plaintiff  aight  or  could  introduoe  upon  the  hoarlnc;*  with  eueh 
probatlTO  force  and  in  lieu  of  any  teai^iaony  or  evidenoo*  either 
oral*  written  or  doeuaentar/t  whioh  tho  plaintiff  aight  or  could 
intro'luoe  upon  i:ho  hearing}  but  tho  defendant  i  obert  xi*  nthony  ohall 
not  be  barred  froa  introducing  or  giving  any  further  ovidenoo  either 
oral*  written  or  docuaentary  in  support  and  und^r  the  isjuee  Joined 
on  hia  pleaa  or  aot>of .  now  on  file* 

Saauel  P.  Johnston*  Plaintiff 
Robert  H.  Anthony*  Defendant 
Approved  t 
0*  J*  c.  wrajr* 

ttemey  for  saiauAl   .  Johnston*  Plaintiff 
Joseph  u.,  intorbothan* 

Httomey  for  i^obort  H«  nthony*  Defendant*" 

The  four  contraeto  koretofore  set  forth  wore  also  reeelvod  la 
ovidenoo* 

Plaintiff  testified  that  tho  individual  entries  in  hia  books 
and  other  records  as  to  the  advanoeaenta  aade  to  defendant  under  tho 
four  contrcotst  totaling  $36*348.72*  did  not  indieato  epecifically 
whether  they  «ere  aade  for  advertising,  eifrne*  traneportation*  partloo* 
printing*  ofiioe  oxpensoet  pernonnl  exponseOf  defcndtnt's  porettial 
drawing  account  or  sub •sale saen's  drawing  aecounto* 

Sofendant  prodnood  nine  hundred  and  forty  doouaenta,  vhioh 
ho  advised  the  trial  oourt  were  reoelpts  and  his  eanoelled  she oka 
ahowlng  tho  purpoeoa  for  whioh  the  aoney  advaaoed  to  hia  by  plaintiff 
was  expended  and  would  a e count  for  all  ol  the  funds  so  advaneod* 
hlle  ths  doeuaents  wore  neither  offered  by  defendant  nor  recelToA 
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in  ^rideneet  plalatltf  stlpal«t«d   that  fhm  nla«  kimdr«d  aau!  forty 
doeunvatB  alght  b4  lno«rporaied   la  *«ajr  bill  oc   •xetptloasf *  without 
the  aeeosoltj  of   t«nderlag  them  aad  havla^   thmm  r«ceiT«d  a*  oridene* 
in   bhe  trial  oourt.     These  docunwats  ar«  aot  iaoliidad  la  th«  bill 
of   axoeptloaa  filad   la  this  oourt. 

^•feadaat  to  tlfled  that  vhaa  ho  ka4  «cp«ad«d  tk«  $ftOOO 
whleh  plalatiff  asrood  to  adranoo  to  hia  for  tho  yarposoa  osHMMratti 
la  the  socoad  (1928)  ooatraet*  aad  whloh  was  to  ho  ehargod  a^init 
hla  eoomdooloa  aecouat*  pl-ilablff  aaid   that   "hs  wanted  a«  to  go  over 
aad  eontlMio  tfoTolopiag  aad   eolXlog  tho  j^roperty  aad   thut  ho  i-ould 
adraaee  fuxthor  ama  of  Boaay  for  that  porpoao**       Dofoadaat  toatl- 
flod   to  tho  aaato  of  foot  as  to  the   third   (1929)   ooatraeti  aador   tho 
torao  of  whloh  plalatiff  «.«o  to  advaaoo  |3>000  for  the  purpoaoo 
thoreia  aet  forth*  which  aibouat  «aa  to  ho  ch..rgdd  a«&laat  dcfdnduat'o 
eoaaiaaioB  accouat* 

Defoadaat  ecntondt*  that  tho  adTaaooKonta  amdo  hy  plalatiff  to 
hla  froa  <asttot  17»  1027t  when  tho   flrat  ooatraot  vaa  catered   lato  aad 
tho  first  aeaoy  ^dTaaeod*   to     a«;u8t  1*  I930»  tho  date  of  tho  last 
adTaaeenoatt   oannot»  under   the  oTldenoo  jnreaeatod  in  thia  cauae  or 
under  any  roaBoaablo  ceastruotioa  of  the  four  eoatraoto*  ho  loyally 
eharged  ag'^laot  hla  earaed  ooBKlasloaa*  exoeyt   (.hose  that  ho  epoelfioally 
Bgreea   to  be  eh&rged  vith*  l«o«t  |8»000  aador  tho  flrot  ooatraot^  $5,000 
uador  the  aocoad   coatraot,  $3 .000  aader  the  third  contract,  aad  #600 
whloh  he  rec':$lred  under   the  fourth  contract ,  partioularly  la  riow  of 
the  faot  that   pleiatiff  «atored   lato  a  suppleaeatary  agreeawtnt  with  hla 
to  aake  tha  adTaaeonento  oa  his  owa  aocouat  aad  ciefeadaat  agrood  to 
diahurao   the   fuada  so  adranood  la  exoess  of    the  ahOTo  aaouats   for    tho 
derelopaoat  aad   aalo  of  plaintiff* a  property  at  his  roqaoat* 

Plaintiff* 8   theory  is  that  under   the  terwi  of  tho  four  emi- 
traota,  $3S,348*78,   the  eatlre  «aeuat   adranood  hy  plaintiff   to  defendant, 
la  chargeable  against  defendant* o  total  earned   ooailstiloaa  a^untlng 
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t«  |*2»n54»09,   and    tViat   iaaiunuch  ««  daf'>n<T'^t  han  tlrtkAj  receWe* 
in  paynant  tf   said  ooamlBaioae  )^15»281.00»   oolleetad  1>^  hia  as  «o«a 
p&yaentB  on  the  aal«  of  lotst  ha  Is  lodabtatf  ta  plalatlff  far  tha 
diff erenaa  batvaea  |S9t348.72»   the  naauat  adTaaaad,  plua  $15»281.00 
aalleatad  by  defendant  as  dawn  paynanta  an  lots  said  hy  hia  and 
dafaBAaat*a  $>2»2<4»59  armed   caKaissioaa»   or  1 18  •375 .13 1   for  whiak 
tha   trial   caurt   eatsred  jvd^mant* 

Othar  point*  ars  ttrgadt  hut   in  our  opinion  the  dat^miaation 
of   thia  appaal  rasts  oxclusirely  oa  the  quest  ion  as  ta  i7hethar» 
und'^r   tha  law  aad   tha  arldsnoa^  defendant   ia  ehargaa'ala  «fith  any 
adTanoaaaata  aade  hy  plaiafciif  OTer  aad   ahore  tha  acaounte  ho  ncread 
to  i»o  charged  with  in  aaah  oaatraet. 

An  eatixaly  diffaraat  ^uasnioa  ^i^ould  ha  pxaaantod  for  our 
dotaruiaatiea  if  dafaadantt  out  af  colloetloae  aado  h^    hia  oa  the 
lota*  axpandad  far  adTartiaingt  eigna»  partiaa*  ata*»  aithoat  plain- 
tiff* a  kaowledgo  or   oon&ent»  tfBounts  ia  exooaa  af  tha  adranoemeats 
plaintiff  agraad   to  aake  under  tha  taraa  of   the  four  ooatracta* 

It  ia  undieputed   that  adraaet-aenta  agc:regti.tin£;  ^24|748*72» 
for  whioh  plaintiff  new  aaaks  to  hold  defendant  liahlot  were  nUle  hy 
plaintiff  pereonally  ia  amounts  r^aging  >  roa  ^100  to  tl»500  aad  vitli 
full  knorwledso  thiit  aach  adraneewtnta  aero  ia  exofioe  of  tha  t'2»000» 

$&,000t  fSyOOO  aad  4600*  ^shioh  he  agraod  to  adrraee  und^r  the  fanir 

were 
raapeetiTo  ooatracts  and  tihich  defendant  acreod/to  he  oh-irfeci   a^innt 

his  earned  ooauioeiona*     Plaint;iff  offered  ao  explonatiea  aa  to  mhy 
ha  Bade  auoh  exoea.iTa  advaaoaaento  and  oora  aot  oren  intiaate  in  hia 
teBtiaony  that  ho  dlaonsaaA  -«ith  or  sought  froa  defendant   any  othar 
or  further  ajpraaaant  to  eharga  hia  with  tha  additioaal  ad Yano omenta* 
Ha  BUBt  haTo  knova  vhan  ho  had  reaehed  the  liait   of  the  adTanoeaeats 
proridad   for   in  eaoh  eontraotf  for  it  %&e  ha  aha  pereonally  aad«  ant 
the   ohecka  far  aaaa  and  entered   than  in  hie  hooka* 

Tha  dacieion  af  this  cause  hy  this  court  ia  aot  only  not 


ii©i;>%^   10'^   t€X*5fe<aXt-  'to  , snot's 5 iJB35a»>;:   ^'e^/tx^  ©A^Mii^SCi"  .:  *.*rfyrj0rt-t-v,& 

•wo  "lot  l>£#i*o&di;<5.  *r4i  ^Xii^*'  JS«i4a»-Bp  Jfte^^liix  \i»T;i^iiot  fl^>. 

♦  St^S-jv^t^VS^  3tfS-lwS:i^Ta,^i«  aijO^-yajaUTisfc  ^-asiv'  ba^M^aji&faf  ei  ^t 

•Xtfo?.  sdi   'T^^Sism  stOkiyhJi  »i   £jei»-is.«  ad  iL%>ls'      ,  br.^  000,  fi#  «OOC.-<c:| 

etcsw 

eia  lii  ^iisAkifal  p'RTfj   Joe  a-t^oi)  biw  «i^ (<-/*»« o«**yi«  ftTi^ma^xv  «f»w.'i   e'jiSiia  «jC 

tiiansattiiUit  leail  &JSit  feailo*'.;.  >.  b«ii  sjtf  n**i-f  uw^ir^ti  «>'T.«jtr  iw«a  i® 

iirj>  ••>«n.«j[i!j  Y,Xi^"KOA'it«q  ortw  9d  a^aar  ^Jl  •jtjti  ♦#e«id£*0!»  d»jt!,9  ni   tot  t?0i>Jtvo-iq 
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tx—  Srwm  41ffluultyt  but  la  our  opioioa  It  la  im9««fil^l«  to  detiMlibHI 
thm  ri^tm  of  iilam  parties  VB  tlM  rco9rd  yrtt«aat«d* 

It  Tflll  ¥•  a0i«d  thftt  it  in  Aiq^reBFiljr  yrorl'fed   1b  th«  acooad 
<*«atract  that  ^iB  thB  •▼•at  tliat    .atli«iiy*«  •«Di«niaai«a  «oc«ttat  nt  th« 
teraiaatiea  of  thlt  •oatraot  ahall  fall  nbart  of  tliQ  ajdT«aao«»  Aathoaj 
at  his  option  shall  giT«  Jfthaetaa  en^ah  or  a  not«   if  or  a  r«asoaahlli 
l«n4r;th  of  tla«)   to  l>alantt^  his  Aooonnt*      \ay  ooaals&loa  orwdits 
aseralag  th«r«aft«r  shall  b«  paid  la  oash  t;o    oithony  If  hs  shall  hars 
hal&nesd  hie  account  Aith  a  oaah  payownt*  or  shall  h«  oreditad  oa  hlo 
aote  if  h«  >;lva8  a  not«  for  aottlMMat**       Ih«  ••■•  proYleloa  is 
eoataiaed  la  th«  third  ooatraet  aaa  it  is  roasoaahlo  to  iaf<)r   that 
at  th«  «xplr.<tioa  <lat«  of  both  eoatracts  aa  aoooantia^  jvas  to  ho  ha4 
h«t«S')a  th<i  partios  (•  dotsri&lao  how  uuoh»  it  f^a/*  pl«latlff*s  ad* 
TaaoQBoata  aa  mgr%9d  upoa  vihea  the  oentx^  ets  mmm  otxscutotit  oxoooAatf 
dofsadaat's  aaraod  OMiais&loaa* 

flm  raoord  la  this  eaao  i&  silaat  aa  to  mnj  aocouatla^  or 

oHjUtftnont  of  the  aiTfairs  of  the  pnrties  Kt  the  teraiaatloa  of  the 

third  contraot.     ^s  to  the   e^eond   coatraot*  plalatiff  frosoatod  ia 

•TidsBOO  tha  followiag  iacitruaenti 

*Chie^i!iO»  Illinois* 
I>oe«Bher  31 »  1926* 
This  proadst^orj  note  li>  givoa  hj  me  to     •  ?.   John^iony   to  ooror  an 
adTimos  of  ooToat7*altt«  haa^rsd  t«oXro  and  8€^00  Collars  ($7fIS*$t)« 
1$   tborsfort*  agror  to  pajr  to   ihe  ord  t  of    '•   ?•  Johni:ton»  at  his 
of  flee  on  Dseraiher  31 »  19M|   the  principal  swi  of  CeToaty-aiao  hHnAroi 
tw«lT«t   vid  Si/lOO  "Dollars   (?7«1I3.38},   uith  tha  prlvilego  of  payiac 
any  part  of  or  the  vholo  said  ova  at  sax  time  before  dme  date* 

It  ia  ozfrossly  aad«^rstood»  that  the  priaoipal  aua  hereia  ahoTO  aoa* 
tioaed  Is  to  he  dlflilnl?hed  by  crflts  du«  to  mo  un'l^r  the  tsnns  of  a 
ooatraet  eatoxed  Into  hy  aad  hetsoea  .>•  P«  John? ton  and  ajself  under 
date  sf  Ear eh  first*  19as. 

it  is  further  uadsrstood   that   thi  prlneipal   sum  herein  tibOTf;  aen- 
tioaed   1>  to  be     urth.^x  diulnlsh'^d  by  &ay  credit  balaaoe  (vhea  oaao 
bcevBs  dtt«  to  ao)  whloh  I  may  haro   In  my  coBEnls   Ion  sc  ount  up  to 
aad  Includiag     eoeaher  21st>  1951,   la  aeeordaaoe  with  the  teras  of 
a  ooQtr^Qt  Bade  b.v   aad   entered   Into  between      •   ^.   Johnston  and  ay- 
s«lf  aader  date  of  Jaaaary  first,  1929* 

I  ftut^itr  agroe  to  delirer  a  life  iasuraaoo  policy  for  tlw  am  af 
eight  thoaeaad  dollars  ($8,000.00)  payable  to     •   p.  Johastoa  aatil 
*ola  note  ie  paid* 


Robert  H.     athoay** 


wS- 


Sir;.   r.P    .■■■J:  ■-.   ^Juv.t~-»    ■»«    t^^WBWPCi*.'*    »*c»    V  <^  «Wi>«'  iJKJW;-!©*  «tii  &««awJfetf 

nL  i^slfieii!t'«ti  Txii;fii^M  t^fta-liSSfio   ^»xet9!!;-<3.   (M*#  ♦:■  ■  :o.».^$n9<i  brkdi 


At:: 


©3 


"ji  i&im  xtQu'elsmin  »ii<? 


•11  aa  t- 


cc  xexf;t:Ej(jl  «i:  jl 


•NLil: 


"^■;ji.^ 


fkla  Instrvoftiit  •x«evt«d  on  th«  d<gr  th*  eeeoad  aontxaot 
terninatcd   •poclfled   tkmt  tte  MBOuat  adruiend  ^f  plivlatifl   t* 
d«f«iidantt  •Btsaalbly  und<»r   th«  Boeonr!   contiraot   and  f«x  9.hi«h 
d«fendaat*s  aote  was  9iv«n  to  platatlfft   npi^aprently   to  l)aIaA««  hit 
aecoimt  uafjsr   tli9  t«rms  •/   thai  contr^toty  ^as  ')7»912*80«     Xhis 
figur*  was  ottrtalaly  aot  arriTed  at  by  thf*  parties    la  a  r««ul6  Of 
an  aocountlag  b«tv«aa  t}um$  b«en«8e  tmdsr  tlkc  terma  of   the  a&ooad 
eoatract  eren  thoush  dafsiMl«st  Tt^r«  held   to  be  obligated   bo  plain* 
tiff  for  ^15«369.a2f  the  total  et<lTRnefrm»'.ata  made  by  plaintiff  durlac 
tho  period   coTored  by  tble  eentrnct*  be  had  a  eredit   of  ^1S»302*34 
oa  his  earned  eowalaRloar;  account  less    il»175  reouiTod  aa  down  pay* 
aoata  on  lot?   ^old  by  hirat  which  left  d  feadant  a  aat  oredlt  of 
|11»127«34«     The  dlffftreaoo  beV/een  this  net  oredlt  and  ^l5,S6«»a2, 
the  total  adTanc<wente  uadler  thin  ooatract*  iraa  not  ^'7»91;^«d^  aa 
epeclfied   in  the  note,  but  $4,242«a2  aa  shown  by  plaintiff 'a  ova 
audit  of  the  treaeactions   covered  by  all  of   the  oeutracta»   whloh 
vae  filed  by  hla  aa  an  sBdaied  bill  of  p^i^rticulaia  aaU  alao  adalttod 
ia  eYldenoe. 

Tho  3^rtleB  en'?  their  at'.orneya  entered  la&o  a  atipulatloa 
whleh  el»rifl<<>>d  and   settled  fourteen  pagfie  ox  l^eaw  contained  la 
plaintiff* a  ftBdltor*e!  report   itad  permitted  the  pxeseatatioa  la  eTi- 
deaoe  of  agreed  flrnxes  as  to  tht^  total   e.-xnea   ooic&xiaelona  of  defend- 
aatf  the  doira  prynente  on  lote  rticclrtd  by  hln  aad   tho  adTaaceaoato 
Bade  by  plaiatlff  to  dofoadant  fox   the  entire  period  corered  by  llio 
foar  contTAGts*  bnt   th^  atlpula'^lon  by  ite   toiiaa  foreoloaed   plaintiff 
fren  eJcpIaiaia^>'  why  or  under  what  elz  coast anoea  the   advaaeoMiatB 
voro  aade  byhlat  to  d<?f9ndant   la  es:oeas  oi   bhoao  enaiMirated   la  tlM 
eoatracta • 

la  oar  opinion  no  ceaetructioa  of   the  oontracta  ia  eTidenao 
ia  aeeeaaary.       The  question  to  be  deteraindd  la  aot  ao  auoh  the 
laterpretatloa  of  theao  eoatraeta,  bat  rather  what,  if  any» 


is©Jii£ifi»  oai^  fjK«  axajXtfoi  as  ti«  e«  oftrf  -^^  ff©Il- 

flei^fii.ii;£iJ«  «  Dial   b*%»iiiti   n-iX&nr'^ : t^.   iH^t  ^ft.ft  9Bi$'t9<i  •»fiY 


■»■  ^;   .  I.  . 

«^rttfaf«>9Bflirt»«  aai;}    fc«!*i  wi.; 
&rf^  vcf  ;.<'■■'? vac-    tci  tt^-" 


.rTff 


■.>,*  seer's^ 


_»«^    >. 


,^^jiV.     ■X*.ii:'i:.-£     ..U6     ,iJ;w.v1JUC:f    ;fia:.jilJ      -G    v.v^ 
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or  agreements 
•uppl«Bent«rj  or  addltloaal  cantxiots/aere  nais  by  the  partiae  to 

e«Tar  ttet  «x«eifilTa  adTanoaBants.   By   thair  term*  th«  righta  maA 

liabllltias  of  tha  parties  >Te   plainly  aod  definitely  fixed  and  no 

qtteetlea  arises  as  to  the  nonp«rforBanoe  or  the  failure  of  either 

partj  to  perfons  hlia  obllgntleas  under  these  contracts*  It  does  not 

appear  that  either  party  se^ks  to  OTade  this  re9pon8ll>lllty  undar 

the  contracts*  but  the  controrersy  erolTes  around  the  oxcosuWo 

adTsncemento  which  '«ere  not  proYlded  for  la  th«  oontraots* 

Although  defendp<nt  te  tlfled  la  effect  that  plaintiff »  nthmu 
apprised  by  hln  that  the  advancementQ  sped,  led  la  the  contracts  and 
ahloh  defendsnt  »greeri  te  be  chz^rged  -e;lth  had  been  expended*  auth- 
orised dofeadaat  te  eontlaue  hit;  cna^&lga  of  lot  selllag  and  astBured 
hla  thfit  he  -should  continue  m&klng  advanoeseate  to  defendant  on  his 
oaa  account  for  the  purpose  of  dOTeloplng  and  selling  the  lote*  tlM 
reoord  discloses  no  denial  of  this  testisMay  by  plaintiff.  >.tob 
thott^  this  teatlBoay  vas  falso  plaiatlff  o«uld  not  deay  It  beoauoo 
hid  stipulation  heretofore  referred  te  precluded  him  from  so  doing* 
Howerer*  whea  plalatiff  teBtified  before  the  stipulation  was  airreo4 
upon  and  preseated  la  evld  nee  and  when  he  was  free  to  do  eo»  ho 
offered  no  explanation  as  to  why  he  continued  aaklag  aftmne^ients  te 
defaadaat  when  he  knew  that  such  adTaaoeBoats  niere  greatly  la  exoess 
of  the  aaounte  stipulated  la  the  respectlTe  contracts.  Neither  did 
he  relate  aor  offer  to  relate  tha  cirousstances  under  which  he  sade 
the  excesslTo  adTanoeaents  for  which  he  aew  seeks  te  hold  defendant 
lieble* 

Assaalag  that  defendant  wae  not  liable  for  the  oxcosbIto 
adTnneeasnts  properly  disbuxsed  by  hia«  his  erideaeo  as  to  his 
dirburseaent  of  the  aoney  adranoed  was  too  uasatisfHCtory  and  in- 
definite for  this  court  to  deteralne  V'hether  puoh  diebureoBwite 
wore  Bade  for  purposes  conteaplated  by  the  parties* 

After  a  carofuX  study  of  the  en  Ire  record*  we  haTo 


•01- 


qS 


'orr  i'''ic 


«£U   « '^sl  art*  ynULisn  fer 


£;^««e  t'tJS^  t«xltl6  ^jui^  tJ»«>Q%«; 

;a^s»  <j.|lf  Siflsi  ^ffts^  «^    tfl*(few»"i:«l?   b®&li:o 
01?  aoaoX««flfe  H«0f»i[ 


.TlSf. 


-n:l   brji  Acvov:>n1t»i;>e^m;  r-c  -fi^Minrb*  xfrnoaf  &iii   !•  jf»«Ji»"9  iifj^Bit- 

ertai  »«   ,?>t.'  ■\5fcffi9   Xwl:»  •.^-«o  ja  toil* 


r««e]i«d  tho  ooAclasloa  that  the  eyldene*  In  Ite  present  elitgps  li 
BOt  suf  ioi«nt  to  eaabla  us  to  dotormino  the  righto  of  tho  partioa* 
It  Ib  OTldoat  that  neither  aido  preooatod  setisfactorjr  erldeaoo  la 
oapport  of  hie  oasot  and  «o  aro  oonTlnoed  th^  t  Juatlco  deioanda  a 
retrial  of  this  oaaso* 

for  the  reasons  ladloated  herein  tho  judgment  of  che  Uunlclpal 
eomrt  Is  reTerood  and  the  enaae  raaaaded* 

Oridleyt  ?•  J«»  and  no&alaa*  J*»  oonour* 


<»&&ii'-^   aid}    Xo   Jbsitj^»« 


-(lijaaos    t,I,  «5toXfi;?tJ.>    hrA?   t  iifsIhliC 


/ 


ins% 


d«iilg  bunliMSS  •»  KAJOdW 
P^   K   -Y  a       oh:,   f#r   XlM  tta« 

Of   H-'«RY  P     LMA.f, 

Aypcllmnt  9 


4miAL  yr  <M  hiiioipal 

0?  CBIC   <J0« 


2^7I.A,626^ 


m*  J0i>ric£  uuLU^AM  h..u^AiLij  7m  oii.nov  o?  xm  otmti 


A  ftrlAl  liefottt  %km  ««ttrt  viihout  a  Jury  la  a  giuralataMBt 
MtlM  ^r«tt£li(  b/  A^  i;Ili»  aa<  Hurold  UIl«t  ^•ing  buaUoss  as 
tlM  Huais  Pmrkmux  0«rftt«t   f^r  ^li«  «ift«  af  Hwur/  r«rlaitii»   i^^iast 
tke  Xibarty  i'rvct  4»  raTingd  Bsak^  a  o««poir,tl<iat  g«irai8h««»  y** 
«ttlt«d  la  a  find  lag  ia  favor  of  tho  faraislMe  ttni  %h^  ontr/  of  • 
Judpaent  afalast  tlui  boa^fiolal  ylaiatiff  for  otoio*     Th%B  appoaX 
follovod* 

Tki«  oa«8«  «««  .^r-^iofor*  Vitfora  tklo  eoart  for  rorlov* 
aait  In  our  unpnblieh*''^  9pinl9n»  Wo*  3«174 »  fil«d  a^tII  11»  193St 
««o  roTtrood  aad  r««aadod»  yrta«lp«lly  bttoaaao  kh*  «Ttd«aoo  ««o 
ooafttsiog  aad  iadoflalt*  aad  Hsoauaot  la  oar  opinloa«  the  looaoo 
eoald  act  lk«  fairly  aad  proper Ijr  dotoraiaod  oa  Um  rocord  iboa 
yroooaiod  to  tlil«  oourt* 

Dooaakot  31 1  163lt  Boarj  ^rlaaa  rooov«rod  a  Ja4fM0K% 
%X  ooiif«««loa  for  #•!$  la  ilio  moilctpal  ooart  a«Hla«t     "W  8111a 
aad  Birou  sUia»  doiag  tmaiaooa  ao  tho  HaadU  Pmwienj  Oarafo*     Oa 
%h»  turn*  4ajr  after  aa  oxooatloa  )tad  Woa  rotaraod  '*ao  property 
foaad"  a  faralstaHoat  afildaYit  wan  filed  aitf  jpjralalioe   ■iiMBoai 
toeaed  agaiast  th.9  LlHerty  rra4est  4  SaTlacs  Baak  aa  faraiolMe* 


tJ?jis»Cj[- 


fuse    $iMn:«{<|:T»   ^aI^    ^^Siix^^i    vXX.tt^l<:j%X  ;^    tftAtaMWr    !)fSif    {>«i»V«;T«»l    iuaw 

«fj     •«  ,  s'tffjiT  ''i  nila»*ia[  «uia    ••-t'^  «<«»fliaxrrf  :.;/|iiab  «©.JtXiI':   W«:f«t8   ?«iw 


-s- 

Tha  irrit   \»*»  serred  on  the  cnmlnh***  ^«o^«lM»r  Sit  19S1,  and  dirvotad 
garalBh6«  to  anaxTtr  a»  to  rii^htot  eradita*  ohoooe  la  aotlen»  «ff90tB» 
•Bta%9s»  pTO^BViy   or  aonay  in  Its  haade  'belonging  to  A%o  ^lllo  aad 
Sorold  I^llli3»  doing  buslnoao  na   tho  Hnalla  Parkvay  dnraffo* 

JtaibruHXj   !»  1932»  the  bank  filed  Itn  aasnor  naaortlng  that 
Sit  tho  tlao  of  the  aerTloe  of  the  trrlt  and  at  all  times  eiaoe  and  up 
to  and  laoludHhg  the  date  of  tho  nnovor  it  vaa  ladthtod  to  tho 
principal  defendant  la  the  amount  of  ^15*41t  irhlch  defeadrnt  had  oa 
dopoalt  with  the  g)^.;nlshoe  haakt  and  th^t  It  had  no  mone/St  ete«» 
owned  hj  or  doe  to  the  defead3at  except  the  ♦ISvil  la  its  poEooasioa 
at  the  tlAO  of  the  serTleo  of  the  writ  or  at  aay  tlao  elace  then  uy 
to  the  drto  11  filed  ita  bntswor.  The  oaase  procoeded  to  trlel  oa 
honeflolal  plaintiff* b  ooateat  of  the  hank* a  aaswor* 

It  is  tutdieputed  that  the  garolahee  baak  did  not  hare  ai^ 
■onoy  la  Ita  poaeeaalon  In  any  aooount  In  the  naae  of  Ahe  lUllOy 
Hprold  EIII89  Hanlln  Parkway  Oarago*  or  Aho  Blllo  and  Harold  Sllio# 
doing  huolnoaa  ao  Eanlln  ?i.rkws7  Oarage*  at  the  tlao  of  the  snrrloo 
of  the  writ  or  "  t   eiiy  tine  up  to  the  filing  of  the  anawor* 

At  the  time  thle  action  waa  Instituted  thore  waa  la  foriM 

and  effect  the  fcllovlag  rule  of  the  vunlolpal  courta 

"In  all  garniahBient  oases  tho  copy  of  th«  v^rlt  to  bo  loft 
with  tho  garnishee  shall  he«r  an  eadorapiieat  of  tho  bUBlaose  of  tho 
principal  defendant  nith  hla  (or  Ita)  buslneaa  and  reeldenoe  addrooo 
■•  far  aa  knowa»  aad  If  haaod  oa  a  prior  Judgnonti  also  tkie  dtxte  and 
amount  of  tho  judgnent  rmd  th<  costo  to  dnte  of  writ*" 

The  auoMOna  ?:errod  on  the  gr -nirhee  and  admitted  in  otI* 
doaoe  «Haeloodd  plaintiff* a  utter  failure  to  coapXy  with  thla  rule* 
Velthor  tho  huslnosa  of  tho  principal  defendanta*  their  bublneae  and 
re?id9R90  addreBsofi  nor  tho  date  aad  amoiant  of  the  prior  Judgiaont 
and  ooata  wore  Indoraod  oa  the  writ* 

laatead  of  tLueatlonln^  the  writ  for  failure  to  wonform  to 
the  rule  aa  atatod*  ttr*  Mlllory  viho  waa  an  attornaj  aad  an  offieo; 


«     ■.        .>»jaKj:ii^.«s  eit4  dik*   -is ©ere & 

'?jp.a  orari  Sou  .'>i&  Jiiskf.  ■i^'--    ^?^*n^slfcf5i; 


rO  ■  O  ft- 


w'Scr' 


;iii.ox|isr.    3JK 


tdXu'X  siiil  4^1^  \JLiir-  "    ■■  ■    "      :-:.:vlvv.r    "ocs-o 

i*lt»«gk*«i,    Zciu:ti   K^3    *«   ifftltm.?',    bet  >-^    ii'^e!::i-i  '^."'    .  '■ 

tic   coa':i:c;.'*ti  fe'7{>*    *.;i  •■;i    ■■;•;■ 


•f  the  ^wnk*  t«Btlfied  la  (RriiislM**^  ¥«h«lf  that  al«a«  with  his 
cith«r  dmtl«s  h0  nuipvrTlBcd  «11  garaiahiMat  9r«o«*dlaK«  nKalmnt  tha 
haakf  th^t  whaa  th«  writ  «aa  s«rT«d  an  th«  haak  h«  re«ul  It  and  it 
aaB«d  Aha  sills*  Harald  Sllia  ar  th«  Haalla  Inrkvajr  Qnrafai  that 
ht  found  aa  aeoaunt  In  any  af  thaaa  aaaasi  that  XiaoMhar  51*  1931 » 
ha  talephaaad  tha  affiaa  af  the  attariMyi  wha  wae  tha  h«a<»f  lelnl 
plnlatlfft  aad  waa  told  thnt  ha  waa  aut  af  taim|  that  ha  aallai 
Mr*  ParlMan  a«T«ral  tlaaa  latar  upon  hla  rettira  ta  Chlon#ca  aad  tal4 
hlM  that»  If  tha  bank  had  wjxy   amah  aeeainit  and  prapar  infarmatlaa 
«a»  furnlehedt  ha  aauld  ha  glad  ta  ran  it  dawnf  that  ha  oauld  aat 
find  «ny  eueh  aecount*  hut  aaa  willing  ta  randar  nay   aaalataaaa 
poaalhlai  th'^t  ha  paraiated  in  aaklng  Per  loan  far  fu3  thar  lafar* 
Mfctlaa  ta  aa^lat  hla  la  lacking  up  poe«lhl«  aeeoanta  af  tha  principal 
dafandaatai  th^t  flanlljr*  aa  Simaxitj  9$   1«35|  alMS  Parlaaa  gacrm  his 
tha  addraaa  af  Harald  ^llla  aa  3932  Van  Buraa  atraat*  h9  aaaortalna^ 
far  tha  flrat  tiaa  that  a  eh'^okiag  aceauat  la  the  hank  undpr  tha 
aaaa  af  H*  R«  BOLUa  vaa  tha  aeaauai  af  Harald  ii;llla»  aaa  of  tha 
prlaoipal  dafaadaatai  thr>.t  ha  ianadlataly  ardarad  that  aa  withdrawals 
ha  pamltted  fran  thia  aooount*  but  that  aarliar  ah  tha  aaaa  dajr* 
befara  the  Idantlt/  af  tha  aeoaaat  had  baen  established  i^ad  dla- 
aareradt  Knrald  lillia  or  H«  H*  C':illa  had  drawn  $1»378.23  fraa  tha 
aeeoant* 

The  plaintiff  flrat  oantcmda  th^t  tha  ffr^rnlehaa  fm 
n^ligant  and  aeted  la  dlr regard  af  th's  rights  af  the  plaintiff  la 
fallin;  ta  laotte  and  dlaaarer  tha  leeamnt  af  H*  R«  SLlis  aa  tha 
aaaay  tutd  pra^'^rty  af  Harald  "aiiat  tha  jud^aent  dahtar* 

Xt  la  euffloleat  aaa^er  ta  thia  eoatantiaa  ta  state  that 
tha  benefiolal  plaintiff  failed  ta  prara  any  aegHgeaoe  an  the  part 
of  tha  gnmlftha*  in  failla);  to  Xoo^te  and  dlaoatar  thaaoceunt  af 
I«  H«  eilla  aa  the  aaney  and  praperty  af  Harald  jillia*  ana  af  tte 
i«dfMaat  A^%9T9^     Aa  wa  Tiaw  tha  aatter  tha  failara  af  tlM 


mfx^f^ 


iz.^i   ;„-a^t«'0  '^rst-t^^I  «ii:jsw.H  ^A4    •e  tiJt.r.r'"  %l«r«J:{  teiXIi:',  &€A  is^auw 


Job  hjM»^  e-.'f    '    ■''    :■ 


i'.i  <S)KB»cv  •:;   &i*t   Bains'?-  #d 


grnxniahm*  i«  loc.t^!   "Jt<    Uecor^r  the  Mjoount  ««.»  iwt  rcithor   t* 

P«rlafui*s  a«gIlff«ao«   la  fallliiff  t«  eom»ly  wl(.k  tlw  r«3l«  ^f  Ik* 

Jlunloipal  o«ttJt9     u«t«d  JMreint  aad   in  fntlliKi  furtlMtr   t«  supply 

the  h$j%k  wibh  suoh  InforaF^bloa  a«  would   enabls  it  to  Identify  thm 

«o«0«nt« 

Vo  adopt  as  applla&blo  1.0  the  Ibbuos  presented  ftr  siir 

detomiaailon  oa  this  appeal  the  following  Innguai^e  from  our  fomor 

opinion  in  thi»  oausot  horetafore  referred  tot 

*Ia  pasuln^  on  a  ease  -where  a  Judgatat  dehtor*B  a«ae  waa 
Joe  Hantaum  (^"^  garnishee  ^ank  peraitted  ptaynent   to  a  ord<iltor   ..Iteaa 
aake"Va»  jprn  pdUfmt   this  court  held   in  Hantnaa  t.  The  rJ»l^idi 
^ruBt  <%  iiaVinflrs  BaiU|»   24t   ill.    .pp.   372»   2.79: 

"'  \f tex  a  oareittl  coaBlderatioa  of  aanv  of  the  authoritioa 
hearing  on  the   subject »  ve  ham  reached   the  conclueion  thp.t   the 
folloaing  it  a  corr@oi  etateannt  of  the  law  aj^lieshlo  to  %h« 
present  eontentloni     a  writ  or  sumfflona  la  garnliihnpnt  ofUBt  contain 
an  accm-&te  deEiCi-LpLion  h»   to  t,he  nane  of   the  prinoipad.  defond'<nt 
Of  pereon  to  when  tho  gnrnishee  Ie:  indohied  but   "tht:  gurnishao 
becomee  liabla  to  hold   the  property  Atd»J«ct  to   the  prooess  wharo 
ha  has  aetual  kaowlodge  of   the  id«£nt.ity  of   the  principal  defendant 
though  the  latter' s  nana   Ir  not  correctly  given  or  h'A.»  reasea  to 
suppose  the  proee^'iings  are  intended  to  be  aurotiast  hie  erv>-"ltor." 
U6  C.   J.   &ZJ,    221.  )• 
*And  in  the  saaio  opinion  the  court  continuing  en  page  381  heldi 
"'In   the  instant   once  it  i«  not   disputed    that   the  *rit 
414  aat  deeignata  w;th  aecuxaoy  aad  dearneee  the  pi*rsen  to  whoa 
the  garnishee  vvne   indebted*   and   the  plaintiff  had   the  burden  of 
proving  th?it   the  garnishee  bad   ccLutU  kno&l«dge  of  the   identity 
of   the  principsl  dofendaatt  or  had   reason  to  suppoue  that   the  gar* 
niahaa  proeoddinga  wore  iatoaded  to  be  against  its  oreditor.     In 
•ar  judgaent*  plalatiff  hsLi  failed   in  thle  regard.     The  burdens  as 
apaa  the  beneiiolal  plaintiff  to  rsho^  thnt  the  gHrnishe«  noted  in 
l»h&  f».ith  V    ilbeJLajl  t.   H-.ffnftr<   82   111.   2S2|      Henneseey  Bros.  *r  Cj?> 
V  rit.  Mary'^'^s     cadeaya  171   III*     pp.  470,  472),  aiid    there  Vm  noi 
a  aolatlUa  of  evlo^^aoe   in  the   euee  tending   to  show  that  the 
defeadaai  bank  so  ubted*  aor  is  there  any  proof   vhat  the  garaiahoa 
had  actual  kao< l^dge  of   the  identity  of   the  principal  defeadaat» 
aor  are   theire  «uX«:ieieat  f^cts  aad  eiroaastaaees   ^0  warrant  a 
find  lag  that   ^he  d«ifend  at  bank  had  reasaa  to  suppose  th^t  the  gar- 
aiahao  prooeodiags  were  inteadod  to  bo  agf^inet  Joo  Hanoaan*'" 

In  our  foreer  opinion    e  go  on  to  state 1 

"So  in  this  case  v;her()  the  person  it  whoa  the  garnlaheo 
«aa  iadehted  was  not  dceigaatad  with  aecaraey  aad  olcaraooot  wham 
tho  judgment  d^abtor*s  naao  was  iiarold  iSUist   and   the  garniahoo 
baak*e  creditor   was  M.  H.    aiis»   the  plalatiXf  had   the  burden  af 
proving   th£^t    thf«  gnrnishee  had  aetual  knowledge   of   the  Identity  of 
the  principal  defendant   or  had  reason  to  euppoae  th'it   ihe  garaiahoa 
proceedings  wore  intended  to  be  ag»lnHt   its  oreditort  H.  H.    aiia. 
The  burden  wse  on  the  plaintiff    to  shot;   that   the  garnishee  acted  ia 
bad  faith,     this   the  pl-'lnti  f  failed   to  do.     There  is  no  ovldeaoo 
la  the  e»ae  tending   tc   ehof)   that   the  bank  ^o  acted,      .he     videaaa 
ia  the   record  Is   to  the  effect  thrit   the  g-^raisheo  bankf  unable  ta 
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flad  «ccottni«  of   Hm  iirlnolpal  4of •ndaiitst  aa  luuMd   in  tlM  writ* 
tttvd  all  re&ftOii«JlI«  dllig«a««  iM  •a4«*Toriac  fco  !••«%•   Um  a«ooiuit 
th«  plalatlff  ■•ttglit   to  r«%ch» 

"Hm  jplalafeiff   iriirOMr  coatan^s   what  re^ardlaaa  af   tha 
■«ritn  of  Ite  first  oonteatioa  tha  judgaant  of  tha  Mnaicipal  ooiurt 
should  ba  raT«xa«d  aad   Judfaiant  eacarad  iMra  i^r  v^l:>»    ih»  fall 
aaauat   of   ite  ort^inal  Ju^lgnont,   on  tha  xraaade  thut  araa  thoufrh 
garaiahaa  uould  aot  aad  did  act  looata   thetieaovat  la  4uaatioa  upoa 
%hm   Sftrrioc  of   ch^  y.rit  or  for  aoTaral  <l«js   thar««ftAr*   it  did 
finally  loeata  aau   aiaooYar  am  aocovunt  of   tha  prinoipal  dalandaaiy 
Harold   iSlIin*  und  r  th?  nam  aad   otyla  of  M.  M.  i<1I1m,  <%nd   thftt  at 
the   tiaa  of   «uoh  disaovary  «hara  araa  mate   thaa  aulri  ici«iat  aonay  ia 
th9  account  to  oorar  the  ori»;iaal  Judgaoni*     Tho  pltilatlff  to 
corraet    ia  Ihia  oontantioa  ii   it  aaa  shown  by   (he    v^vidaaoa   that  at 
tho  tiao  of   ths>  «l  isoonr arjr  of   tho  aecoaat   thara   4ar«  fundn   in  tha 
hands  of   tha  garaiahaa  baloagiag   to  tho  Jadgawat  oraditor.** 

2o  aupj^ort   this  ooatan&ioa  we  haro   to  look  eololy  to  tho 
oTidaaoo  of  Mr.  Millar »  whioh  aboolutcl,r  r^fatou  tho  purportod  f?.«t» 
upoa  v^hieh  tha  eontsntloa  is  baaod*     Kr*  Millar  tostifiad  positiroly 
that  %hm  Bon«y  ^erlaan  aoaght  to  voaeh  bj  hia  garalshoa  prottoeciing 
had   baaa  withdr&wa  froa  the  bank  by  Harold    .Ilia  or  U.  H*  SUIk  prior 
to  tho  r«c«ipt  of  tho  laforaatiea  froi  ParXaan  th^t  eaablad  tha  baak 
to  idoatlfy  aad  dioeover  tho  aocouat  ia  ^uostion. 

For  tha  rcft.aono   Incsicated  herein  the  Judgnonl  of   the 
Maaicipal  court   is   afflraod* 


0rldley»  i^.  J.»  and  :.*eai.nlan»  J«*  e&nour* 
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eU9d  a»  John  Do«9 

Plaint  if  ft  in  lirror* 


WRGR  TO  lOmZCXFAL 

count  OF  cnoAdo* 
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SI*  JUSTIOS  3TJLLIVAJ  IFLIVSRSD  THE  OPinOlS  0^   TH3  GOORT* 


April  2»  1938»  IFrank  Lester t  plaintiff »  filed  an 
aLffidaTit  for  reple-rin  in  tlie  Ibmioipal  eeurt  setting;  forth 
that  he  was  the  owner  and  ^ntitlod  to  the  possession  of  a 
certain  Cadillac  autoaobile  of  the  Taluo  of  $600»  and  that 
Uiohael  LeTln»  John  Doe  and  Mary  Bo6»  defendants*  wroni^fttlly 
took  and  detained  suoh  automobile* 

The  replevin  writ  returnahle  April  1I»  1952 »  was 
serred  upon  Bohert  More*  sued  as  John  iXie*  in  Tyhese  possession 
the  autoaobile  was  found*  He  filed  his  appearaaoo  April  7,   1932* 

\pril  111  1932 »  Miehael  Lerlni  who  had  been  serred 
with  suaaaottSi  was  defanlted  and  the  court  found  the  right  to  the 
fossossion  of  the  autoaobile  in  plaintiff  and  entered  judgaent 
on  such  finding*  without  regard  to  the  appear anoe  of  defendant 
lohert  Mors  then  on  file* 

April  14,  1932*  the  Judgaent  of  '^prll  11*  19S2*  was 
Taeated  en  aotlon  of  Robert  Vers  and  on  Kajr  29*  1932*  an  order 
was  -entered  "finding  the  property  in  the  plaintiff*  hut  held  by 
th«  defsndmt  for  the  payaent  of  ^40*95  In  f  two  daye*"  upea 
whieh  Judgaem  was  entered  "on  finding  in  alternatire  that 
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plaintiff  paj  defendant  Robert  Mora  |40*95  la  flTe  Arju   or  rotormt 
^bondo  bo  laeao  reraua  plalatlff  as  to  proper  by  repXerled  aad  ooeta 
reraus  pl&iatlff*" 

]>ooeaaber  23»  1932*  plalatlff**  ■otlon  to  raeate  tho  order 
Of  />prll  14 »  l&2»a»  aad  the  judcB«at  of  liaj  23 »  1952»  iraa  auatainod  by 
tka  trial  eourt*  It  le  thla  order  vhloli  Robert  d*  MorOf  sued  aa 
John  Doe»  aoeke  to  rererao*  Vo  aypoaraaeo  or  brief  haa  been  fllod 
la  this  eourt  by  plalatlff* 

Mors  ooateada  that  the  trial  court  had  no  Juriodletloa 
to  enter  the  order  of  Deo tabor  33*  1953 »  beoatue  nore  than  thirty 
dayi  had  elapaod  after  the  eatiy  of  the  Judpwat  aad  plalntlif  did 
aot  make  a  suffleleat  showing  \mddr  oectloa  21  of  thi  Munlolpal 
Court  Aot  upon  ^ffhloh  to  baee  the  order  of  D«fc«9iber  23,  1932* 

Seotlea  21  of  the  Monloipal  court  ot  prorldee  the 
followias  aethodg  of  Taeatlag  or  modlfylag  a  Judgaeat  of  that  eourt 
vhea  It  le  soiight  to  do  eo  aore  than  thirty  days  aftor  the  ?ntry  of 
■ttch  judgaent:  (l)  By  appeal  or  vrlt  of  error)  (2)  by  %  bill  la 
equity)  (3)  by  a  petition  to  the  Uunlolpal  court  la  the  nature  of 
a  bin  la  equity)  v4j  by  motion  In  the  nature  of  a  writ  of  error 
corsy  aoblei  and  (5)  la  the  aaaaer  proTlded  by  lae  for  oiallar 
oasep  in  the  Circuit  oourt* 

The  reeord  fllod  in  this  eourt  is  certified  to  be  tho 
eoaplate  ooamon  lav  record  la  this  oause.  It  does  not  inoliide  a 
bill  of  except loaa* 

ve  are  aot  adrlood  by  either  the  record  or  Mors'  brief 
as  to  Juet  -vhat  procedure  vaa  followed  la  the  trial  court  upon  which 
the  Jodgaeat  in  this  eauee  wns  racnted  nor  as  to  the  nature  of  tho 
petition  or  written  aotloa*  If  aay»  upoa  «hloh  the  court  predicated 
ita  order  to  Taeato  tho  judgaoat*  BoweTer»  since  the  judgaent 
catered  May  23,  1932,  was  aot  raeated  until  Decei*or  23,  1932,  it 
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%o  ^*iSi$aK  ct^i  at  ^xiso'i  Ir^iXuiii^  mii  9t  £L<»Liti»q.  »  x^  i^i     IX^^P* 

it©it7  3  "ko  ii^T/  ft  l«  «^ji(#r=B  f-jSvi  «.i  Roi^Joe*  x^  (*/   ix^ta^B  oi  XXlaT  y 

x«Xiiel9  %o%  ff&X  \i(  bisLlvoiQ  titfWMl  OiM  <^<^   C^)   ^^oa  »«ltf»*  BfiSUL 

ftxij  «tf  0.^  i>©i"iljx«©  6l  3-;«o^  «iii*  ai  fefiXil  M«««t  till 
A  ft&tfXoKi    J^  a&et  ^X     «OiaW'^   «Zd^  nJt   b-iO«i»-«  w«X  A<uti8«9*  3^*Xqaod 

rfaXrfw  n»vj  Jitfoo  Jjiir:  ^sii  til   ^•u•iXo'i  o^**  «i:Eirfc#<>oxq;  t$ul'*'  ^awt  0^  «• 
ndi  20  ■•'xii;r«n  odj  0^  s^i  10x1  be;|Ko«v  «»«  99irA«  tXj(;r  til  ict'im^J^l  9tii 


la  «Ti4«at  tluit  plulntiff  could  oxily  )ut«  yro«»«dttd  «itM  kls 
Motion  to  T««m%«  tlM  Jiidfvoat  ttnd   tha  ordor  of  April  14 »  1932 » 
▼CvOAtiiig  tho  orlgiaiO.  dofaiat  judgMmt*  wador  «itlMr  th«  ibird 
or  fwurtk  motlioda  harotoforo  ladioatod*  laaaauoh  ao  aora  tluui 
tlUrt/  daja  had  olaya««l  aiaoa  tkfl  «»ntr/  of  iha  jiitlgaawt  aad  ordar* 
If  ho  proooeded  aad«r  tho  third  nethodt   it  vao  laeuiriiaat  apoa  hia 
t«  fllo  hi*  patitloa  la  wrltiag  la  tho  aaiiira  of  a  bUI  la  oqalty, 
■ottlag  forth  tha  groaada  upoa  whioh  ho  aou^ht  %o  roonta  or  aodifj 
tho  iudgmmnt  and  ordor.       :tteh  it  petition  filad  \tj  plaintiff  la 
•apfort  of  his  aotlea  .o  raento  the  judgaont   aad  ordar    «ouId  haro 
hoan  la  tho  natura  of  a  now  prooaoding»  tho  patitien  halag  la  tho 
aatara  of  a  ^111  la  oqttit/  «hloh  la  a  part  of   tha  oouaon  law  rooar^ 
<aitho«t  a  bill  of   axeeptioao*     (  ypllay  t  >  Kloia^  257  111*     pp«  17X«) 
Vo  potltioB  to  Taeale  tho  judgmont  appoarlng  la  tho  ooiaaoa  law 
roo«rtf»  w«  aaot  eoaeluda  that  no  auoh  patitloa  vao  filod*     It 
ttoooaaArlly  followo  that  tho  oaljr  lacalljr  affoctiro  aethod  aTailablo 
to  plaintiff  under  vhloh  ho  Might  proeood  la  tha  Municipal  eourt  to 
Tac«te  the  judgaont  nad  ordor  ^aa  \y  a  written  aotioa  la  the  natoro 
•f  a  writ  of  error  oorag  nobis* 

A  aotioa  andar  8«otloa  89  of  the  Praotioo  Aot  ia  ladopoa* 
fitkt  of   tho  ottit  or  proceeding  la  whloh  the  Jad0ooat  ooagkt  to  ha 
eorrected  or  Taoated  -waa  raadored  and  mat  ho   la  writing*     -^ttoh  a 
motion  atanda  aa  a  deelartvtioa  in  a  now  auit  la  whloh  a«w  ioeaas 
aro  preaantad  aad  apoa  whioh  there  auat  he  a  fiadiag  and  Judgaont* 
(Central  Bond   Coaaamr  t*  Rooaert  323  111*  90*)     If  a  aotioa  under 

seetloa  89  of  the  Practice     et  woo  aade»  it  waa  properly  a  part  of 

connnoa 
the  eonnea  law  racord*  hat  no  eueh  aotioa  la  locladod   ta  the  eeaploto  / 

law  record  fila^   la  this  court*       e  anat  eonclude*   ther«*ioret   that 

plaintiff  did  not  proceed  and   that  tho  oourt  did  not   f*et  aador   tho 

fourth  aathod  preaorihed* 


•c* 


"  htm  iomsek'  ■  -   '-^"^^  \^tlii4 


i>iwl   ftXi^'-'    T»^te   feerj    ."■?'!'.;•.  r'.     •- •     ^^.v 


'  JM-^k.  «MjfciL£.  ;'5''Ti'     y   ;'j-i^  ^'   10 


f^bfUJ  aeiJo;>^ 


to  ii. 


jsommoo 
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W«  mf  li9«Ilttd  f  \h»  o«aeItt«l«a  tlut    tlw  a«art  la 
T»»ati«c  (hi  Judgmmt  and   tk*  crd^r  0f    >9rtl  14*  193a»  aotod 
8tX«ljr  •«  plalat.iif*»  •ral  witlwi  la  ▼l«Iatl«i  of   Um  express 
pravlsioas  of  MoHqti  81  ef  ih*  S«nl«lp«l  '  wirt    ,9t  «iiA  toairayy 
to  nujMrfttt*  <l««l»ioiia  ef  our  witpruia  court  construiog  this  Motloiu 

Vo  def(%tat  judcaont   skould  hftTe  ¥«9n  •nt«ieJ    \prll  IX* 
1918*  ^•onns*  Hors*   appMruM*  ym»  ea  fllo,   snn*  hsrinn^  kera  f ll*d 
April  7»  1932 •  «uid    th«   rul«a  of   the  t^unielpal  court,  prorldi    Lkat 
la  this  ol&a«  of  c&soo*  wlioro  oa  appoaraaeo  of  «  daf-adaat  is  on 
flle>   the  e&ttoo  lo  aot  ou^JvCt   to   trial  on  Ita  ratura  d&y»   '»xcopt 
upoa  ocroeaeat  of  Uio  partios*     Tho  c  (^ifault  Jud^puat  was  proporlj 
Taeatod  on  Mora*  motion  uado  vlthin  thirty  d  .yo  of  its  sntrj-* 
Tlio  effoot  of   th«  ordor  appealed  frooUf   if  permitted    to  stands    ^ould 
hare  beea  to  reimstato  sad  Talidate   the  default  Jud^aoat  rhiah  woo 
erx-MieouBly  eniexed. 

For   the  reasons   iadieaisd  heroin  the  order  of  tka 
Munioipal  oeurt  of  Doeeaker  ^«  1938*  should  be  and   it  is  rorarood, 

<irldligrt  P»  V.0  &.ii£  t'9unXui$  J««  concur* 


t  i.aX»u»&-3   ^sn-f;  t^piISliC 
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laXtB  lAOU  BUILOIK}  4  LOAl 
ASSOCIATXOVt  a  ••rpovutlm* 

JD«f«adant  la  SxroTt 
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18TILLI  r/lATX098KI   ftt  &!•* 

nmimtift»  la  irr«r« 


miCB  TO  obtevxr  coaBT» 

COCK  COOITT.  y 


MR.  jnsnes  .^iiluyav  sslxtirid  tsb  opxvioi  or  the  coort* 

Tki«  writ  of  •rrer  ■«•!»  t«  rvrvrum  m  A—r^t  •f  f«r«o 
«lemur«  «atcr«tf  by  th«  Clr««ilt  court  acaisst  Kstell«  Kwlatkotraki  i 
•dJKialttriitrlx  of  tha  ostato  of  Katarxyna  Kvlatkowaki  and  othor 
defoadaato*  wit*  waro  iha  also  thildroa  of  Jaa  aad  Katarsyaa 
K«riatk«w«lcl »  tho  oaroa  youaipaat  of  ivhoa  "iTm  atnoro  for  whoa  a 
goartfiaa  a4  lltaiB  had  t>oaa  appolatod* 

fho  '^hlto  Saglo  Batidiag  4k  Loaa    aseciatloa  (iMroiaaftor 
roforrod  to  as  tha  a8BOolatloa)t  fllod  Ito  aoo«ad  aaanded  bill  of 
ooaplalat  to  foraeloaa  tho  prealooa  la  qaostloa  Uarob  28^  1933» 
la  whloli  It  all«cad  tbat  It  vaa  a  build  lag  aad  loaa  aaaoolatloa 
diOjr  iaoorporatttd  uador  tho  laws  of  tho  etato  of  illlaolai  tluit 
3oftajribor  13 »  1924 »  Jaa  aad  XatarxTna  Kvlatkoirakl  woro  tko  oanora 
la  foa  alaplo  of  oertala  roal  oatato  vhloh  waa  oubjaot  to  tko  11  m 
«r  a  trust  do«d  axooutod  to  saouro  tho  pa^nsoat  of  aa  ladabtadaoaa 
•f  iS«000  aad  iaiorost  thorooa    to  tha  Pooplos  3 took  Tarda  ^tata 
Bank*  aa  truatoof  that  &aptaa(boir  18 «  1924»  Jaa  Kwiatkoaaki  aal 
KatarsTBa  Kwlatkowakl*  hlo  vlfop  appllod  for  aoaibarahlp  la  tho 
asooolatlaa  aad    tharaupoa  baoaao  aoMbors  tharaof  aad  siftsorlbod  for 
aad  boeaao  tho  ewaors  of  olfhty  sbaroa  of  stook  loauad  by  It  at 
#100  a  aharoi  that  oa  tha  aaM  day  thay  appllod  for  a  loaa  subjaot 
ta  tho  proTlsloaa  of  tho  ohartor  aad  by-laws  of  tha  aaooelatloa 
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f«r  th«  p«ry«««  9f  4Li9chfirging  thm  Ilea  of   t)M  triuit  dosA  tluni 
•xlstiiifi;  Mainai  said  r*«X  ••tAt«|   that  ih«ir  applientloa  for  thm 
Xoaa  «*»■  ooooptotf  aaA   thoy  oxsouted  a  oortala  >MSr*«B«nt  which 
«olciio«Iodgo4l  thoir  laioHtodBooo  to  tho  aeaoolntloB  of  (8»000| 
that  to  aoottro  tho  indehtetfnoBO  tho  Kvlatkovskio  oxooutod  and 
dollTored  a  MortfaKO  cowfjing  tho  roal  ettato  la  quostioa  to  tho 
^oeoel'^tloB*  irhloh  aortfoc*  was  duly  r>»oorded  |   th&t  tho  aoGOolatloa 
is  tho  logal  holder  aad  ovmor  of  the  ladohtodaooai  that  pureoaat 
to  tho  oxQcutlon  aail  AtiXir%Tj  of  tho  eortgage  to  It  tho  aasoolAtlea* ■ 
chock  for  ffltOOO  tvae  drawa  aad  dollTered   to  Jaa  Kwlatkowskl^  whloh 
chook  vao  thtroaftor  jMild  la  dtto  oouroof  that  tho  aortsagoro  haro 
dofatiltod  la  the  paysent  of   the  wo-Jkly  laatallaoata  duo  under   tholr 
mgrmmmm%9  aa  ^oll  aa  la  tho  pnyaoat  of  taxooi  that  tho  aoaoelatloii 
waa  oonpoXlod   to  pay  tho  taxoai  that  tho  Kiriatkowaklo  faiXod  aad 
aogloetod  to  pay  aad  dlschargo  tho  lloa  of  tho  parlor  truat  doed 
upoa  a&ld  rodL   eaiato  out  of  tho  proooeda  of  the  check  for  $8»000f 
that  eoapXalaaat*  la  order   to  protect  the  lloa  of  Ita  Bortga^^ 
«aa  cmqpelled   to  aad   did  oa  February  28 »  1927»  pay  the  notoo 
aooured  by  tho  prior  truat  doed  la  order  to  hare  eaao  released t 
thatt  by  remooa  of  the  default  of  the  mortga«oro»  a  resolutloa  waa 
adopted  by  the  Kseoclatloa  dlrectlas  tho  forecloeure  of   the  Bortgac* 
la  aeoordanoo  ^Ith  Ita  teraaf  that  Jaa  Kwiatkoeakl  died  la  l>eeei*or» 
1925,  aad  Katarsyaa  Xwlatko«akl  la  Mareh«  192«|   that  dofeadaata  aro 
iadebtod  to  plaintiff   la  the  ■«■  of  $18»000f  aad   that   the  prealaoo 
aro  inprcTed  with  a  tvo  atory  balldlas*     Coaplalaaat  prayed  for 
tho  foreeloaure  of  the  mortcafe*  aa  aoeouating*  a  deflolea^  ieoroo 
aai  tho  appolataeat  of  a  reeelTor,  aad  a  gaardlaa  ad  lltoi  for  tho 
adaor  chlldroa* 

satollo  Kwlatkovakit  Indlrldaally  aad  aa  adalaiatratrlx 
of  tho  ootato  of  hor  aothar,  Katarxyaa  Xvlatko«okl»  fUod  aa 
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Munr«r  allaginc  that  elM  had  no  kn««rX»dg«  of  ths  ooatnoi  «r 
Bortffaft  referred  to  In  eoirplnlaaat*  a  bill.  Uer  answer  deaiei 
that  aonplainant  had  erer  paid  Joa  Kwiatkewski  ar  ki«  vifa 
#•#000  tr  any  part  thereof t  and  alleged  upoa  inforaatiea  aad 
belief  that  there  «aa  a  prior  inotmhranoa  upon  the  prnniseai  aad 
that  the  proeeede  af  the  loan  were  not  used  for  the  purpose  of 
pajria«  aad  disohargiog  euoh  prior  Incumbraaae*  hut  ^ere  wront^tilly 
Bieappropriated  hy  the  areata  aad  serTaats  of  plaiatiff •  The 
aaawer  ooataiaed  a  general  d«nlaX  of  the  alle^^Rlionit  of  complain* 
aat*e  hill  aad  oalled  far  strict  proof  thereof* 

Aa  aaswar  was  filed  on  behalf  of  the  minor  .lufendaata 
hy  their  guardian  9^  litea>  which  neither  admitted  nor  denied  tht 
aUagatieaa  of  the  bill»  hut  deaaaded  strict  proof  thereof* 

The  eauae  was  referred  to  a  aaater  in  ohaneeryt  who^ 
after  hairing  the  erldeaaa*  filed  his  report  reooameadiag  that  a 
de«r«a  of  foreelosmre  he  eatered* 

Jifter  ererruling  all  exoeptioas  to  the  aaatar'a  repart 
the  ehanoellor  adopted  the  reoonsMiadatlons  ooatalaad  thareia» 
axaapt  as  to  the  amount  found  to  he  due  imA   ovYlng  to  ooa^aiaaat* 
Tha  deoree  entered  by  the  chancellor  found  that  &epteai»«r  IB$   1924f 
Jba  Kvaitko^ski  and  his  wife  heoeune  indebted  to  cosqplaiaaat  la 
the  sua  of  ^d^OOO  for  aoaey  loaned  to  thaa  and  executed  the  aortgaga 
sought  to  be  foreclosed  hereiai  that  the  ceaplaiaaat  was  the  legal 
•waer  aid  ^Ider  of  said  mortgage}  that  there  was  a  default  la  the 
teraa  aad  eoaditions  thereof!  that*  at  the  tlaa  the  said  laaa  wao 
aegotiated*  there  appeared  of  record  agalnat  the  premises  a  trust 
dead  to  the  Peoples  r>tock  Tarda  State  Bahk  to  secure  aa  iadebtednesa 
•f  ^SfOOOt  that  a  portion  of  the  proceeds  of  the  loan  aade  by  otim- 
plalaaat  was  to  ba  used  by  the  Kwiatkowakia  for  the  purpose  of 
fajrlag  off  the  aforeuald  trust  deed  thaa  of  record |  that*  upon  the 
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iil«tt  of  th«  traniinetlon  eonplalnant   an  VoT4nib«r  24>  192A* 

%7  »  tkaek  ysyablo  t«  the  tA^t  of  Jan  Kwtatkowskl »  yaitf  te  aaltf 

Jmi  Kwiatkowskl  tt^OOO  In  <<Nt«  eovraoi  thi»t  sneh  oheek  tmt  tiini«d 

•T«r  t«  him  with  tka  acrtAaont  aod  ttnd«rstui41j|g  thai  a  portion 

•f  fckA  yroeoodo  of   «al4  olwok  «ao  to  ko  nood   for  tko  pnrpoee  of 

patriae  off   tko  trait  (food   to   tH*  Fooploo  iJtook  YavAo  atato  BmHkf 

that  it  WRO  th«  <S«t7  of  tho  korroaoro  to  oonroy  to  oMplalnaat 

ooxporatloa  anlnotti<abored  roaX  ootato  as  saourlty  for  tho  pajaont 

of  ottoh  loaAi  AOd  t^tat   tho  fallttx*  aad  ae^loet  of  tho  korr«voro 

to  paj  off  aaid  trmat  dood  oannot  ko  hold   «a  Titlatliig  tho 

aortcoKO  mdo  ky  eoaplalaaat  eorporatioa*     ^vo  to  tho  oonteatloa 

that  tho  aortgafo  aado  by  oonplalaaat  oorporatlon  w&o  la  faot  a 

•oooad  nortga^f   tho  eoart  found  that  eomplaiaaat  at  a  lator  dato 

aotuaXly  paid   to  fho  i'eoploe    ;toefc  Yaxda  ^  tato  Baak  tho  aoaoy  dao 

and  owing  la  ooanoetloa  «lth  oald   tntot  doodi   that  a  roloaoo  dood 

«ao  oxeoatod  and   daXlrorod  ky  oald  kaak  to   complalaant*   whloh  dood 

mta  daljr  rooordod  la  the  reoorddr*t  office  of  Cook  oottabyt  Jvao 

22 •  1933  f     aad   that  tho  anoaat  dao  aad  owing  ta    oooiplalaaat  io 

ao  follevoi 

*Aaottat  of  prlaolpal  dao  aador  kortgaco  ^8t000«oo 

latereet  thereon  »t  t)%  p*r  anattn»  froa 

Sopt««hor  18 »  l«34t  to  Maroh  2»  1033 » 

dato  of  Master's  Koport  4«0d0*00 

.<jBonat  dao  for  udaborohip  fooo  and  fiaoa  24«70 

rotal  lii^.oU.VO 

Loos  orodlt  duo  for  aonejs  paid  to  appl/ 

oa  s&id  Kortgago  I«9gl>29 

Balaaoo  duo  aador  aaid  aertgago  IIS733S7IO 

Coaplaiaaat*8  solicitors'  fooo  5CC.»0C 

Total  aaouat  duo  to  < oaplaiaaatt 

iaeluding  aolleltor^'  fooa  tl0»683«80«* 

TlM  dooroo  ordored  tho  foroolooaro  aad  oalo  of  ttao  proatooo* 

fiafandaato  oontond  that  oomplalnant's  agoat  or  ageato 

aloapproprlatod  tho  v8»000  for  whioh  oaiplainant*a  eheok  was 


r 
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AravB  moA   yalA*  mA   tluit  Jut  and  Katarsjma  Kvlatkovakl  4  Id  am% 
racelT*  ««gr  pairt  of  tlM  pare«««ds  of  the  ohe^i  aad  that  JhemtOi  A* 
K«I«alakt  ••orotajy  af  tha  aaaaalatioa»  helag  dlaqttallflad  at  a 
witaaaa  under  aeotloa  2  of  tha  ii^Tidaaoa  Aat»  thara  aaa  nm   aoapatant 
•rldaaaa  la  %im   reeard  to  auataln  tha  f ladlaca  af  tha  aaaiar  or  tha 
ohanoallor* 

Coaplalaaat*a  thaorx  i*  that  tha  fladlaga  of  tha  daeraa 
WT9  tmplj   attppartad  hy  tha  arldaaoa  latraduoad  "k^lvf   tha  aaator* 

Tha  transaript  of  tha  aTldaitea  latraduoad  hafora  thi 
aaatar*  whioh  la  luoXudad  la  tha  X9omrdt   dlaoloaaa  that  aaa  BnoM 
¥•  Kofaalavakl •  aha  vaa  tha  official  aotarj  palillo  for  tha 
aaaoalatloa*  hrooght  Jaa  Kwlatkowakl  aod  hlo  wlfo  to  a  aaatlag  of 
tha  haard  of  dlraotora  of  tha  aasoolatlaa  aa  th^  sight  Kaka  aa 
appllaatloa  for  a  loaai  that  tho  aasoolatloa  «aa  adrlaad  ht  that 
tlaa  that  thara  aaa  aa  axlotlag  laouahraaoo  (truat  daad)  of  #f»000 
agalaat  tha  propartyi  that  their  applleatloa  for  aoahorahlp  la  tho 
aaaaolatlOB  «aa  aocaptad  and  tha  board  of  dlraotora  authorlaad  a 
loaa  of  I89OOO  to  thaai  that  aaptaatoax  IS,  1924,  Jaa  Kwlatkoaakl 
aad  hi  a  iflfo  axaeutad  aa  agraaaraat  whloh  sat  forth  tha  torma  of 
tha  pajaaat  of  the  loaa  and  other  taraa  and  ooadltloaa  upoa  v<hloh 
tha  loaa  vaa  aadaf  that  oa  the  eaaa  data  thojr  axaoutad  a  aerttaco 
for  ^tOOO  oa  tho  preaiaaa  la  quaatloa,  aa  aeeurlt7  for  the  loaa» 
la  tha  off  lea  of  Kowalowakit  whloh  me  aokne«led«ad  and  vltaasaao 
h7  tha  oq^loyaaa  of  Kowalovakl.  or  tho  Shanaaa  Park  Stato  Baaic» 
vhloh  oecapl«d  tha  ease  off  lea  as  ha  dld»  aad  of  whleh  ha  aaa  tho 
praeldeati  that  aalthar  Jaa  Kwlatkomkl  aor  hla  wlfo  eould  vrlta* 
aad  that  thoy  affixed  their  algaaturoa  to  both  tho  agrooaeat  aad 
tho  aortcaco  hy  plaeiac  their  *Bark«  thereoai  that  BOraiiibar  24, 
If 84,  eae  l^raak  a.  Keloelek,  ooevetary  of  tho  aaeoolatioa,  drew 
a  eheek  for  $«,000  to  the  order  of  Jaa  Kwlatkovaklf  that  tha 
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mUih\  •!  if«T«i*«r  ai»  X9ti»  «fi«r  a  ■••iiat  •'  tlM  M0MUtlM» 

t«  4«ilTttr  tiM  «lMttk  t«  K«l«%k«waki  at  Uji  hnw*  wlikMi  «qr 
•xylaaatlwi  •«  i«  vlqr  iM  1ir«««kt  fC»««a«««kit  thai  tiM  Morvtevj 
t«t%ift0d  furtkcr  tlut  «l  iha  XnlAtkoirskl  h««a  **!  luuKod   %Mmm 
tlMt  -  laid  that  «h«ck  li«f •?•  th«i  •  •  •  Jaa  Kwiatk««fki  lA^a 
that  0r«««  (iaA«ni«Mat  oa  ih«  ehaek)  a«d  tli«a  I  fill  la  his 
*aark*  mkm  mnd  b«X«v  aad  pat  hit  aaa*  oa  %hm  athar  «U«  af  it 
aa  Jaa  Swiatkanakii  alsa  fllltd  la  tha  tthar  liaas  aa  «itaaa»  ta 
hia  aark  «  •  •  it  «a«  l»ft  with  Kr.  Kvlatkawaki  «  •  •  i  «a«t  taasa 
aftar  that  *  •  «•       It  otam  thraaeh  ^ha  v^htttmn  Park  Stm$^  Baak  sla 
4aja  latax** 

Iha  traaacrift  favthar  «iaela«a4  that  XaXaaiak  taatif iai 
that  ha  eaald  aat  identify  th«  elgar^tara  1l»  f«  X«f«al««aki»*  vhiah 
«a«  lad araad  aa  th«  hack  af  tha  aheak  (aa  tha  yrariaaa  haariac  af 
th&a  aaaaa  ha  yaaitlTvly  i4aatifia4  Ka«ala«ahi*i  iadara«Mat)t 
that  ha  did  aat  aarxy  tha  dhaah  aaa/  with  hia  aad  ha  did  aat  kaaa 
vhathar  Kawalawaki  did  ar  aat|  aad  thnt  Ka«ala«ahi  laft  th» 
Kaiatkaatki  hoM  with  hia, 

Tha  traaaerlpt  alta  disci aaad  that  Ka«ala«t»ki  aaaaittad 
•aieida  l&ijr  14 »  1(^28»  aad  thai  KaXaalak  ta»tifiad  farthar  that 
%M  r.ataal'itlaa  Xaavaad  far  tha  firat  tlaa  aa  Oetahtr  8t  ltM>  that 
Urn  fS»000  latjffhtedaaas  aaaairad  hy  tha  traat  daad  had  aarar  haaa 
paid  aad  thnt  tha  tm«t  daad  aaa  «tlll  witstaadlad;  aa  a  f  irat  llaa 
againat  tha  yrafarty* 

Oafaadaata  offared   la  arldaaaa  a  ««rtiflad  eapy  9t  a 
alala  far  $80,nt»ft0t  aada  hj  tha  aaeaalatlaa  Xiirah  1»  19M»  aad 
aUavad  irareh  28*  198«»  ia  tha  Prahata  eaurt,  agaiaat  tha  aatata 
af  Braaa  T.  Kavalawakit  vteleh  iacladad  aa  itaa  "Ta  o«uih  adraaaad 
i/a  J«  X«iatko«aki*«*|4SOO«00*»      Ohjaatiaa  «aa  aida  aad  aastaUad 


■:>   ««(i   \'i -?,<«»  4aa  Hfe  «iji  ^*^ 
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t«  this  offer  aai  thia  olala  was  «xelai«<l  frMi  the  •Tld«ie«.  Tht 
transcript  fuxthsr  disolossd  that  a  rssolutioa  vaa  adoptsd  hy  the 
hsar4  of  dlreotors  of  tho  assool&^tloa  February  13«  X9279  to  fogr 
tho  |(4»S0(/  balaaoo  of  tho  indehtednoss  secvurod  hj  ths  outstaodiag 
trust  dofld  aad  sane  kub  paid  with  intorost  and  oh^^rgoa^  a^nrrosatiuf 
«6,331«7«»  and  ths  trust  dsod  was  rtlMUOdf  aad  that  Kolosiah 
tostlf  iod  that  ths  rsoords  of  tho  'iosooiatioa  8hovo4  ^1»90X*20  to 
haTt  ha«a  paid  oa  the  18  #000  aortffaffs  aooount  of  tho  Kviatkonskla* 
tho  last  pajrasat  of  ^an   haTla4E  >»o«a  made  S'«hrttary  82 »  198C. 

It  appoarsd  that  JILolosiak  wits  tho  soorotax/  of  tho 
aasooiatiea  at  the  tiaio  ho  tatttifiodf  as  voll  as  at  the  ti»o  of  tho 
traasaetiea  ooaeeraia^  whieh  ho  tostified*  hut  the  record  is  slloat 
as  to  nhethor  or  act  he  was  a  shareholder  or  stockholder  of  tho 
asBoeiatioa  uhoa  ho  tostifiod* 

It  is  urged  that  tvovalevski  acted  as  the  ageat  of  tho 
ICwiatkowskls  ia  the  loaa  traneactioa.  There  is  not  a  eeintiUa  of 
orideaoo  ia  the  record  to  sustain  sueh  contention*  Co»plaiaaat*o 
•«a  erideaeo  is  OTemhelalagly  to  the  contrary*  Kowalowski  was 
tho  official  notary  public  for  the  astooiatioa.  3!^«i  his  titlo 
it  is  fair  aad  reasoaahlo  to  asmmo  that  it  was  His  duty  to  proparo 
aad  soo  to  tho  oxsoatioa  aad  achaowledgaont  of  tho  iastraaoata 
aocoooary  to  eoasaogsate  loans  aado  tey  tho  aoeoclatiea*  Us  «nKploy« 
ooa  prepared  the  Kwiatkoweki  taortgace  and  witnessed  and  aeknewledgod 

Its  exectttioa*  The  secretary  of  tho  asfOOlKtioa  testified  that 
Kowalowski  "aado  loans  to  people  in  his  own  bank  and  also  hrougM 
applicants  to  the  aseeelatica  for  loaast"  and  "y***  others •  hoosMia 
ho  has  boea  connect ioa  with  three  or  four  balldiag  and  loaa  assooia- 
tioas."   Kowalowski  was  ia  the  husinosa  of  aakiag  loaas  aad  it  ia 
idle  to  assort  that»  nerely  heoaaeo  ho  hrought  thoso  «plieaats  for 
a  loaa  to  the  as  iociation*  he  wna  their  agsat.   o  think  fro«  tha 
OTldoaoo  it  is  reaoonahlo  to  iafer  that,  trtiea  tho  Kwiatkowskli 
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applied  to  Kovaleniikl  tvt  a  loaHf  iu  waa  not  roaalble  at  tha  tlna 
to  aaka  tlia  Xaaa  hioa^lX  ani  thiit  ha  Isrou^t  thaa  to  tha  aasoala* 
tian*  whioh  he  not  only  rapxaaaatad  hut  in  mhlch  ha  hold  a  reoag^ 
nliiod  offiee  and  tltla* 

Did   th«  KYriatko^skia  re(3elT9  this  SStOOO  Yepresaatad  hy 
tha  aadoolatlon'a  oh^ok  and  for    I'hioh  thay  executa-l   tho  mortgaga? 

Did  tha  aaiiooiation  and   Ita  of  fioers  axperienaad  ia  tha 
yaal  astata  aortgagc  businaaa  dapand  on  Kwiatkowakl»  apparently 
an  lllitdxate  i&aa  unahle  to  vixlta  aren  his  o«n  naaa  and  laaxpar* 
ienoad  »ith  busiaaBs  tranaactionsi   to  clear   the  titla  to  tht 
pxopaxty  la  ^uiaatloa? 

Waa  tha  r^aeooi^tioa  willing  to  dellrar  to  hia  tha  antira 
prataada  af  the  ohcck  and  truat  to  his  honor  and  honaatj  to  pay 
•ut  of  aaasa   tha  iadshtadaaaa  sdcared  hy  the  traat  daed  than  a  firat 
11  an  upon  tha  preaiaaa  %ad  vrhloh  hfid  ta  ha  ralaaaad  hefore  tha 
a8£»oeia.tlon*s  uortgaga  could  heoaaa  a  first  aortgags  upon  the 
pxoparty? 

i'Thy  did  the  aacretarj  of  tha  ae!%aci<^tlon  have  K^iatkomiki 
Indorse  tha  |8t000  check  that  night  if  it  vara  latandsd  that  it 
he  left  Yjith  hint 

If  It  ware  intended  to  leare  tha  ehaak  with  Kwlatkowakl, 
«aa  it  not  foolhardy  and   iapmdaat  to  Inelst  upon  ito  ladaraaaaat 

hy  him  that  night? 

Thy  did   the  aaeretary  of   tha  asnooUtion  hrlng  Kaaalawaki 
a3l«ag  with  him  th<  t  night  to  the  Ewlatkowaki  homaf 

Waa  it  aet  Kovalev7ski*e  functioa  as  notary  public  far 
thA  aacaciation  to  drair  tho  aaee8a«--ry  papare  and  aaka  tha  aaeasaaxjr 
arraagaaaata  and  paymenta  ta  clear  the  titla  to  the  property? 

After  the  secretary  of   the  natiaoiation  Inoiated  upon 
Kwiatkawtski*8  Indoreeaent  on  the  ohcck*  is  it  aot  reueonahla  to 
infer  fr«a  tha  aTideaaa  that  Kbvalaaaki  took  the  check  -ilth  hia 
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aa  it  was  aaiioipatad  b/  Um  ;^aii««i«ti«n  tlMl  1m  wvold  4o  aai 
that  1m»  tlu  a««at  mS  tlM  a»ti««iailaat  misayproprlatad   tho  fuaia 
aad  failad   to  olaar  t)M  title  to  t lit  property  or  aako  tita  pnyKast 
aaoasaary  to  do  sot 

1)14    ih*  aa»ooltttloa*a  olala  acainat  tlie  eotate  af 
Bruno  ?•  Kovalonaki  i«  tka  Proliata  coiart.   for  "oaoli  atfranoad  a/9 
J.  KwiatkoviSki   •••^'45<)0t*  wkloh  yme  allowed*  bttt  which  v.-i.a  oxoludW 
from  tha  erl^eaoa  ky  tba  a»a%ar»  haTo  any  connection    rith  or  oan* 
otitato  aa  adMiaaloa  by  tke  aaneelatton  that   It  held  Kowaloinlli 
llaklo  for  nloapiproprlatlag  at  l<M)st   that  siueh  of   tho  prooeeda  of 
tho  |8»000  oheokT 

It  met  bo  eonoodad  tkat  if  tho  prooaedo  of  tho  ta«000 
ehook  waro  «ok   reeeirod  by  the  Kwiatkawakia  but  voro  aioappropriatad 
by  tko  a^at  of   tho  aatooiatlaa*  B«ithor  thoir  oetato*   thair  hairs 
aor  thair  proparty  oaa  bo  oharymi  with  the  pajaeat  of  aaaa  la  this 

proooodlat* 

It  la  not  oaly  ij^probablo  but  propoataroua  and  bayond 
tho  raala  sf  uadorataadiac  aad  ballof  that*  aocordiag  to  its  thoory 
of  faot»  tha  offltors  tf  this  wsaaolatlMi  aith  thair  azporioass 
la  tho  rool  oatato  aortcago  bttaiaaaa*  vouldt  hariag  boaa  adrlaaA 
that  thora  aas  aa  oatataadlag  tntat  daad  a«rainat  the   titlo  to  this 
proper ty»  aad#  wa  asMBMt  haTiag  kotwladca  that  under  the  la^  ths 
aaaSeiatlMi  was  reetrlotad  to  aakiag  loaaa  oa  unloouabored  proparty» 
dollkorately  tnra  STor  te  a  aaa  unable  to  \trito  and  inaxperiaaead 
In  bttslnoaa  affalra  Its   cheek  for  |8t000,  and  le«Ta  it  to  hia  ts 
da  the  thinga  noeeaaary  to  elcuur  the  title  te  the  pr^arty  la 
VM*tiOB«     Boaaoa  and  legle  ahaa  the  abeurdity  of  ouoh  a  theory* 

Ve  thlak  It  la  reasonable  te  aaauao  that   the  parties 
to  the  traaaaetlea  did  not  ooateaplate  that   the  taek  of   closing 
the  deal  ««ttl4  be  left  to  Kwiatko«aki»  nor  that  the  full  aaossi 
of  the  loaa  «o«ld  be  plaood  ia  hia  haada* 
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Tk»f  «Rt  tto  e»a»«alBMat  liy  hia  or  ml»r«9re»«akmti«i 
••  t»  the   trust  4«t<l  th«a  •utctandlag  ••  %  ll«a  MC^last   th« 
pr*p«rt7»     la  9Wt  oplaloa  ail  th«t  h«  bargainad   for  atk)   all   bhni 
ho  exp«otH   to  rvcelTo  **■  tte  lialaaoo  of  tlM  f ftfOOO  roowliiintt 
aftor  tko  iadobtodaooo  ononrod  "hj  the  truot  deed  harl  hoen  paid 
mnA  dioeharsoda       vo  ooa   iwMriao  hie   surprise  and   oonstornatlOB 
ahoa  tha  eeoretary  of  the  r.asooi»tloa  and  KoiraXevoki  aade  their 
neotumal  Tlsit  and   innlsted  on  turning  orer   to  bint  tha   nntlro 

If  iho  oeoretary  of  the  &B<«ocintioa  aotonJlly  latendod 
%•  d«liTer    the  eheck   iiO  the  Kwiatkoeekio   bo  that   thoj  mlghl  depooit 
it  or  eeeh  it  an^    eeoaro  ita  proooodo*   it   is   InceneelTahlo  that 
ho  should   inelct  apea  its  indoreeneat  that  night*     That  would  haro 
ho«i  indeed  a  hi^thly  precnriouo  msthad  of  doings  hasiaaae  ^hleh 
coiOLd  eerro  no  useful  or  prudent  purpose* 

Kowale««ki*s  office  of  notary  public  in  the  asr.oolatlMl 
earely  nasst  haTO  lapoeod  sosm  duties  upon  hia.     Troa  all  of  the 
oridoneo  in  thie  enuee  and  the  reasonable  inf  ereaoee  that  angr  ha 
dram  therefroa*  vo  are  iagpellod  to  the  oonclueion  that  Koveleweki 
ae  iMtary  puhlio  of  the  as roo lotion  a^s  ohro-ged  with  the  dutj  of 
consa^soatine  ito  BortffaCA  tjraBaaotlone*     That  sxplaiao  the  neceei$it|r 
of  the  secretary  of   the  aoeooistloa  taking  KtaaXovoki  with  bia  ta 
the  Kwiatkoaciki  hooM  end   seeurtng  &i7i&tko<?Bki*8   ict-taftdiato  indorse- 
aeat  of   thn  chfiok*   so  that  Ko^valeweki  might    take   the  oheek  with 
hlBf  pay  off  the  then  existing  ineuidiraata  and  return  tho  halan^a 
to  Kviatkowski*     The  9Tidsneo  is  oonoluairo  that  he  did  not  p«j  tho 
indohtedaesii  oeeured  by  the  trust  deed  and  there  ia  no  direet  evideaoo 
in  tha  record  that  he  returned  any  part  of  tha  ^oouede  of  the 
to  Kviatkovski* 

thm  R.seoci(ition  insists   that  because  its  records 
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«ho«  TftijmantB  %n  account  of  tho  Kwlatkowskl  Mortc«ge   lBdoM9dattoa» 
tho  ICwiatkowskls  amst  hBT«  rAoolTOd   %h»  aonoj.     Ttero  !■  w  trl* 
dan09  in  tho  ree«r4  m»  to  idM^mdo  oveh  p«jaontOi  if  tlMy  .tqto  mUIs, 
Mli«   in  Tiovr  of  all  tho  tMta  nnd   olrottast&notto  a«  tltoy  nro  pro30«%«i 
by  t1»p  rooord   tn  this  ooaoof  vo  oro  oonatraiaod  to  liold  that  thoro 
to  nothlMfr  conolnolTO  in  tlwi  reoorils  of  tha  (um^olAtion  of  ■ttoA 
payaentt  that   tke  Kviatkonekio  ree<;iTod  a11  or  any  part  of  tho 
|8»000«     Kolouiak  alono  teetifiod  oo  to  tko  «L«B001.%tion*R  roeords 
•f  puynonts  on  the  Ktrlatkavroki  atortfcaf^  a9connt»   %nd#  ky  rooson  of 
tho  natnx«  and  oharaet«r  of  kio  testimony  as  to  tke  doliTory  of  tlM 
|a»000  oh«ok  to  ICvlatkovmki*  all  of  kis  teotiaony  leust  ko  riovotf 
witk  stwpioloa  or  ontirsly  diaregarded* 

Vo  aro  of  tko  opinion  tkat  the  nanttr  orroa^onftly  oxcludod 
froM  tko  rvid«noo  tko  aa&o«intion*»  clalx  acainst  tho  Kovalewoki 
ostato  in  tko  Prokato  oourt  and  ito  allowanoo*     It  tondsd  to  akaw 
that  at   tko  tiao  tho  elala  was  aado  tho  c^o&ooi-.tion  charged  Koualowoki 
with  nlsappropriatlng  at  lo^ai  |4,S00  aidTanood  to  hisa  on  K«iatko«aici*o 
noconat.     «a  think  It  was  oloarly  adaioiiikle* 

Tho  aBao«intion*a  right  to  the  foiooloouro  of    tho  i,>a»000 
aortgago  has  not  ho^n  estnbliahsd  by  aatiefactory  a-ridsno  .  and  -vn 
are  conyineed    that  jastico  denands  a  retrial  of   thio   eauao* 

AlO  to  dofendanta*   contention  that  KJel«Biak»   tho  ooerotorjr 
of  tho  as^oolntiottf  vns  an  incoap<3tent  ^;rltnas8  and  disqualified  fr«l 
teatifyins  nader  aootion  -i  o£  tho  ^idenoo  Aott  It  la  only  necesaazjr 
to  atate  that  hi  a  oocupanoy  of   the  ofl'ioo  of  soorataxy  did  not 
dia^;nnllfy  hla»     l)af«ndants  eito  eaaoa   to  the  effect  that  stock* 
holdora  of  oorforatlonn  are  dieqmalif ied  under  aeetion  2»     v;«  aro 
in  fnll  A000V4  with  the  mliag  as  pronounoed  in  tho  eaeoa  oitedt 
k«t  it  v&B  not  ahov-n  in  tha  instant  eaaa  that  Koloalak  waa  a  akaro- 
knXder  or  atockhalder  of  tko  aauoeiation.     The  statnto  opeeifioaUy 
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yr^Tides   XJukt  oaly  ehATttlMldera  may  b«  tfir^otora  tf  buildlflg 

mud  loan  ■i«a««l«ti«iuit  but  do«e  n«t  &•  tpvatfy  as  to  tbt  afflattrs* 

It  ««X1  Miglil  ¥«   (kat   tlM  aeoratar/  «aa  a«t  a  aharaholdar  and 

tharai'ore  not  diracbljr  lateraatad   In  tha  aront  of   th«  aation. 

if   in  v»«re  ahown  Uutt  1m  v>-aa  a  ahurshoidtir  whan  ha  taatlfiad* 

than  tha  alatuta  diBquallliad  his  aa  a  witnaaa*     :i<)ctlen  2* 

chaptar  31»  Cahlll' 0  1935   IlXlnola  liaTiaod  btatutaa*  provldae 

aft  follo^at 

'^iiTo  partj  to  any  olril  actiont  stilt  or  prooeeOlngt 
or  paraen  direotly  Intareatad  In  th«  cT«nt   thereof*   nhMll  bo 
allov^ad   to  tout/iiy   vAoioin  of  hiu  own  «iotlon»  or    in  hia  own 
hahalf  ^j  rlrtua  af  tha  fore/nrolng  O'^etlonf  rhem  Any  adreraa 

?ai't7  uau«)  or  d  «f<^:ndu  au   tha  ti-uatae  or  oonau^Tator  of    any 
diatt  habitval  drunkard*  Innatia  or  dietraoted  pareonf  or 
».t   thd   axc-cutoxt  administrator*  halrt  lagatoo  or   deylaaa  •t 
any  doaaaaad  par«Ba  or  aa  guardian  *  *  *  9t  anr  such  hair^ 
la^tea  or  dsrloee*  unlasa  «h«n  oalled  as  a  witnaaa  ky  auok 
adToraa  party  ao  aulng  or  dafaadlxm;*   *  *  «,* 

iBtarpratlag  tkla  aaatioK  of  thm   «vldaa«a  Aot  la 

Spgtt  T«  0* C»nn»y»Conoh»  3T1  ill*  3«e*  o«r  i:niprsn«  Oomrt  amlil* 

paiia  398 1 

"Tha  quae t ion  whathar  a  atookholdar  af  a  eorporatlaa 
la  a  ro«pptf>nt  wltnwtt.   t.o   teat-ify  n-iRinet    the  represcntatlTO  of 
a  da«a«aad  paraaa  wham  tha  oarparatlea  wilX  fain  or  loaa  aa  a 
raeult  of  a  suit  murt  >>(;  regard9<!?   aa  settlad   in  this  court  Bn6 
tha  poaitlon  of  couneal  for  appellaa  aaat  ba  u|diald«       tock« 
koXdom  la  a  oorpor»tl(»i  are  otrnara  of  tho  income  fi.niS  enxnlnff* 
of   th«  corporation  and  dlteetly   InteroBted   tharein*   aad*   *  *  * 
tkay  ara  Inoonpatent   ta  taatlfy  for  the  benefit  of  the  oorporatioa 
o^ciinst  &n  helr-at-l^xw*   derlsao  or  Xegatao*     (AXhaxa  Coiamiacion  Co» 
▼•  gf  ♦!«  IW  Ul.  1S5|     Ittnar  Brick  Co*  ▼•  AaMby^.  \9h  if»  SA2t 
Cronin  -v »  lojnl  Laagua*  l&b   id.   2^ • ) 

Tha  bill  of   conplalat  filed   in  thia  CRUaa  wea  aot 

jMradiaatad  upon  the   theory  that   the  aaeoclntlon  hnd   tha  rl^t   to 

forsoloae  uiy  lien  It  nay  have  had  upaa  tha  property  la  queatloa 

hy  reason  of   Ita  payntaat  of  tha  ladabtadaaas:  aeonrad  by  vh«  traat 

dead   to  which  tha  property  wad  aubjaot   at   tha  time  ita  ^«C00 

■ortgagt  waa  aacaeatod*     The   relief  aottgkt  was   the  foreoloaura 

of  it9  nartgaga  baoeuaa  af   ths  failare  of  tht?  Kvrai tkovrakia  or 

their  helra  or  rsprasentatirea  to  aake  5he  pnyaonte  jspdolfledl 
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Mi  th«  ^8,0C0  which  tha  aatotiatloa  alleged  %h»  ■ertg«ir«  una 
«x9cute«i  to  8ec«r9,  and  whlah  it  naa  allagad  was  paid  to  ttia 
EvaltkowoklB. 

While  th«  naetcr  in  his  raport  raoaMMBdatf  %Mm  allawaaot 
af  tha  aa»aalntian*a  claim  far  tha  tuueuat  paid  I17  It  far   tba  ra« 
laaea  af  the  aforeinantioaed   truat  daa4»   tha  ahaaoallar  dlaallawad 
•uah  alala  In  the  (leci'a<3  haioxij  urn  far  rariav* 

Other  points  have  baan  argadf  hub  la  tha  riav  va  taka 
af  thio  erm^ct  v.?     '^e^i  i;,  unat^tist&ary  Va  dieoauis  thaou 

Ver   the   rocuions   iodioatau  harala  the  dearea  of   tha 
Cirattit  oourt  is  rararsad  aod  the  obuaa  la  raaaaded* 

Kn-VJiaSJKi}  ASO  mMAXMD* 

§rl41a3r»  ?•  J*»   aad  i^eaxilaay  J.,  oonoiur* 


9i&    ^^     "f  ....     b>iS3:sQX9 

•«rt  eri;r    -;''*    ■■  '  -^r'   '-' -:  '■-■:  »-,*<>■.■•  .,,  . ,.   ,- 


<*%iit)m>:.      ■      ,    -iXa^-a^"  bm-    ,  ♦  ,'^«>X&itD 


373T0 


X9  li  mtAJX  Of  UWBIXXV 


On  appeal  •/   OOSA  "HidSD  («.   OORY^ 
IndlYinuHlljr  aatf   ••  atalnls- 
tratrlx  of  tlM  •«%«%•  of     niyi 
latkxoa*  doooaoodf      ALflsR   smiXR* 
UAB  iiVAirb,     ;FVi;i:   .-HITS  aaA 
MABSL  COvPSE, 

Appollaniot 


▼• 


HblV  I6R!U3»  adKimietratrlx 
|»  %wAb  non  of   tbs  o  ntato  of 
leweliyn    >nydor»  d«eo&aod»  wad 

Aypollooo* 


APi-XAL  ybOM  Cif.CUIT 

cMRi  OP  oooK  e«nrr7« 
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t.  jvattrnt,  amjAVAt  d  xiv^n;u<a>  lai  ofixioi  Of  tie  coomp* 


XfOvollya  Siijdor»  a  Uaitod  states  aoldler  1a  the  late 
WfBrld  war»  applied  fer  $10»000  war  rlak  iaeuranoe  and  a  eextlfloat* 
for  tliat  aatount  of  lasuraneo  payable  la  two  temdred  and  fertj 
nonthly  laptallmento  was  losmod  to  hla  la  vMeh  hie  aother*  iOBM 
Latliroa«  vaa  deelgaatod  his  b^aeflolar/.     ffe  eubB&ltute  ov 
aaeceesor  beaeflclaxy  was  nased  ead  ^nytfer  did  aot  tM^i-eaftey 
olUMCO  the  deelsaated  beaeflolarjr* 

Sajder  died  la  eerTlee  October  1»  1618 »  latestato* 
loarlas  aurTlvlag  hla  a  widow*  Oraoe  ^^ayder*     Hie  mther  also  euar* 
rlTod  bla  aad  ae  his  beneflelarj  reeelred  the  sonthly  pajaeato 
eyeelfled  la  the  oertlfleate  of  lasaraaoe  oatll  the  tlae  of  her 
doathf   4prll  22t  1927.     Upoa  her  death  aa  adalalstratrlx  of   the 
laattred*s  oetate  was  appelated  aad  tha  ooaaatad  ralao  of  tha 
amithly  la«tall»eatot  ther«;<fter  payable  aader  the  teriM  of  tha 


w^  ";:  r-; 


overs 


T?Y 


%  » 


^   .ii. 


f  M^if;:  :  ;; 


'to 


-"sx/a   aula   i»xi*0£{  *i:H     *.feb\;«i.   ftO;tXCt!*©l»|v  &  mid  jaivirutfR  2^iTA«X 


9dLi 


nai  lo  iS3sr.-&4   wsif 


*  »■<; !.  _  .  v 


;>ii.*  ,  aJ^^f>aXX^- . 


ia8uratt««  eontratftg  cunouatiiig  to  $6»524  vae  paid  ¥7  the  United 
States  ar  Kiak  Inaoranee  Bureau  to  euch  administratrix  for  die- 
trltution  under  the  la«a  of  this  atatOf  of  which  Snyder  e»o  a 
roaidant  when  he  entere'^  the  eerrioe  of  the  United  Statos  aa  a 
801dior« 

January  14 »  X933»  the  administratrix  of  Sq]rder*o  oetato 
filad  her  final  account  In  the  Probate  oonrt  aotting  forth  the  dia*  ~ 
trlbutlon  of  the  funds  in  her  handa*  whloh  had  ho?n  reoelTod  fraa 
the  Bureau  of  'S-ax   I  isk  Insuranoe*  leoo  the  ooato  of  adainistrationt 
to  CIraoo  3nydeX9  hia  attrriTlnK  widow* 

vhoa  Anna  lAthroa»  the  deceaaed  soldier's  Bother  aiu! 
bonefielarj  diod»  ehe  left  her  surriTing  fire  children*  fouT  of 
whoa  were  sisters  and  the  other  a  brother  of  Le'^allyn  oiiyder. 
Cora  Aaxd  Gregory »  one  of  nnna  Lathron' s  daughter o,  was  appointed 
odBlaiotratrljc  of  her  estate*   January  21»  1935 1  Cora  axd  arecory^ 
as  suoh  s^ainistratrixt  filed  a  petition  la  the  Probate  court  ob- 
jecting to  the  «pproTal  of  the  final  account  of  the  adniniatratrlx 
of  the  insured's  estate*  which  8ho\<)Od  the  distribution  of  the  entire 
fund  to  Ors.ee  :  nydor*  his  aurylTlng  widow*  and  praying  that  the  court 
order  suoh  adnlnistratrix  to  paj  OTer  to  Cora  vard  Qroforj^  adainis- 
tratrix  of  ^nna  Lathron* s  estate*  such  fund  for  distribution  to  tha 
children  of  'aaa  Lathron »  who  wore  her  only  heir a* 

The  Probate  court  entered  an  order  orerruling  the  objeotiono 
to  the  final  aeoouat  of  the  adaiaistratrix  of  r^ayder'a  estate*  dis- 
atllowiag  the  claim  aade  in  behalf  of  ^ana  Lathr«i*s  fire  children 
and  approriag  the  final  aocovat  aad  report  of  tho  adaiaistratrix  of 
the  iBsured*o  estate* 

Cora  ^ard  drogorx*  indiTidUfilly  aad  as  adainistratrix  of 
the  estate  of  Anna  Lathron*  perfected  aa  appeal  froa  this  order  to 
tho  Circuit  court*  whore*  after  a  trial  de  novo  by  the  court  without 


fwiio'J  ftiii    "S,«f  -Jf»q.   "t.vt   ^iiJjj;  05   ^nUaxroffli.';   ,rfa-i^fiao  aocitxiwtti 

-  --.l?>Xe§ 

•  atlftiS  xXnQ    cor:  «-»*  edvr  ^aoidJfn.!  «fjx     lo  fitrrbXirlo 
tfnoiirfiw  ^auo*  8x1;^  -^(i  2ISS.  ik  ^^'^■^  ■»    ?»#*-«  »«'x©i'lv  ,ii0oo  iii/oilO  «tfd 
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a  JmrXt  the  final  acoount  of  the  adainistrntrix  of  the  inaured*e 

estate  nae  approred  and  the  appeal  frea  the  Predate  court  fmM 

disaieeed  at  appellants*  costs* 

That  portion  of  the  judgBoat  order  of  the  Cirouit  court 

allowing  the  appeal  to  this  eottxt  wao  la  the  following  laaguagoi 

"*  *  *  Cora  'ard  Gregory  individually  aikl  aa  dminio- 
tratrix  of  the  estate  of  Anna  I^ithroa*  deoeasod»  alter  -""aydert 
Mae  curaaot  isffle  liito,  and  Mahol  Cooper  pray  foi   appeal  froa 
the  Juaipsont  and  order  of  this  Court  to  the  Appellate  Court  for 
thm   llrst  OlBtrlct  of  Xlllaolst  whloh  appeal  Is  hereby  allowed 
to  said  L.ora  Yard  Gregory  iBdiTidually  and  ts  /vdaiaistratrlx 
of  the  iSstate  of  Anna  L&throai  deeeased*  alter  ?>nyder»  Mao 
▼ans*  ii.file  White  and  llabil  Cooper »  upon  their  filing  wlthla 
thirty  days  (30)  froK  this  date  their  appeal  bond  ^Ith  surety 
to  he  approTod  hy  this  Court*  in  the  penal  sum  of  fwo  Hiandred 
fifty  DoUaro  ($250.00)  eondi cloned  th^t  they  euccessfully 
prosecute  said  appeal,  othorwise  to  pay  the  Judgment  maA 
costs  *  *  ♦•• 

th»   apijoal  bond  filed  la  this  court  was  signed  onl>'  ^y 
Cora  «ard  Oregory»  indirldually  and  as  admialstratrix  of  the  estat* 
of  Anna  Lathroa* 

Apyellaats  eoatoad  that  the  insuranao  vfas  payahlo  only 
to  the  estate  of  the  mother  as  her  eon*8  deeignatdd  hen?f loiaxy» 
and  tiiat  the  final  account  of  the  adnlnistratrix  of  the  soldier** 
estate  should  provide  for  the  dlstrlbutioa  of  the  eatire  fuad  la 
her  hands  to  the  ertate  of  the  deooased  soldier's  deeigaateA 
hoacficlary* 

Appolloea  coat end  that  where  a  Joiat  appeal  is  prayed 
aa<  allowed  all  appellants  aaet  siga  the  appoal  hoad  or  the  appeal » 
«i  »otlon»  aust  ^e  dismissed* 

.xppellees*  theory  on  the  iserito  of  the  ease  is  thnt» 
uader  the  laws  of  the  United  States  relating  to  war  risk  InBursnoe* 
the  oomesuted  raluo  of  the  insuraaoe  was  properly  paid  hy  the  United 
States  to  the  estate  of  the  inaurodf  rather  than  to  the  eptate  of 
the  henefielary  upon  the  death  of  the  henefioiary  la  1927}  that 
the  ftmd  la  the  hands  of  the  admialstratrix  of  the  doooasod  iatoetato 
soldier  aust  bo  distributed  as  persoaal  property  la  aooordaooo  with 


i1*    to    Jtl'I*i»tS 


t) 

%4 

■ili^ 

«■: 

♦mJ^' 

'■■•Ivn^q,  blffQAst  sJiNjtao 
<  -:-tis  sf^'J  fro  T^f  11<«<T1S;-" 


ftk*  lavs  tf  Hm  Ctftt*  •!   Iliiaolsi  and  that  «uid«r  our  laws  all 
p«r««nal  px«p«rijr  ge«a  t«  the  nurTlTlag  iiU9v»  wharag  aa  h«r«» 
tba  <laeeaa»d  hus^aad  left  aortlTlag  him  a  «id«wt  ^t  aa  child  ar 
ohildran  tr  daaaaadaat  ^r  daaoandaaia  af  a  ehild  or  shildraa. 

Marth  XOt  19d4»  araaa  a^jrdar  «M  tha  adaiaiatratrix  of 
«aa  aetata  of  Lawalljra  vaydart  appallaast  filed  thaiz  aotlaa  %» 
dlBBiaa  thla  appaal  ^aaAttaa  U)  Ui«  appaal  Daad  fllad  ia  thia 
••urt  la  aat  ia  eoai0rmit7  with  tha  order  of  the  Clreuit  eourt 
allov^la^  the  appaal  I  and  (2)  It  ia  aot  ttao  bond  of  appallaatot 
Cera  %*d  Gregory*  iadlTidually  aad  aa  adainiatratrix  of  tko 
aatato  •£  'aaa  lathroa*  daoeaoodt  altor  Snyder*  Mat  Sraaot  r'ffie 
Wkite  and  Mabal  Coopor*  ia  that  it  was  aot  oxeeatad  bj^all  of 
thtiB  in  pereea*   ppalleeo*  notion  to  diaaioe  the  appaal  waa 
roaurTad  to  haariag*   iMro  sereral  paraona  ^aix  ia  thia  eaaao) 
prajod  a  4o&*^  appaal  froa  a  Judgaoat  of  the  CI  remit  court  aad 
suoh  appaal  io  allowed  to  aaid  aereral  pereoaa  "upoa  their  filiae: 
withia  thirty  d»yo  *  *  *   thoir  appaal  bond**  oae  of  aueh  pera<ma 
■ay  not  properly  appoal  by  filing  «m  appoal  bond  aifrnsd  only  by 
auoh  appelXaat  indiTidually  nad  ae  adminlatrRtrix.  The  bond 
heretofore  rafarrad  to  la  the  only  appoal  bond  in  the  record. 

Xa  fti^>port  of  their  motion  to  diamioa  thia  appeal  appelloaa 
cite  (ouny  llliaoie  iupraoio  eourt  deolatoae  vhioh  nre  directly  in 
point.   Ihe  identieal  queation  haa  boon  praeentAd  for  d«terviiaatioa 
aaay  biaoa  aad  it  haa  boaa  Topoate'ily  held  that  tho  right  of  appaal 
ia  parely  statutory  aad  that  a  party  to  arail  hiaaelf  of  auoh  a  ri^t 
aaat  strietly  eo^ply  with  tho  order  of  the  eourt  grnntlag  the  nppoal* 
aad  when  ^  Joiat  appeal  io  prayed  aad  allouod  all  of  the  appellaata 
aMat  ni^n   t-«  appoal  bond  or  the  appoal  irill*  oa  motioa»  be  diaaia'^od* 
(fir at  Congrsgatioaal  Churoh  of  Harrard  t»  Pago»  258  111.  2«Tf 


Id  xli^:a^;*»?lr«i^.*'i?  m<5    !>*v^   \i^^-ynJ  '■»»^'»f-   «4i«X  ^OX  flOTUti* 

««t#r  »i^$   3^1«eXX« 


3*  J'" 


n»i.**m.i-»-:-:»i»^r/  -ie"?   bi^irijasstQ  r«&:-;  „.,a.;  i»u.ji,-;w.i.,.  i.4;ii ^iidlu   aril      iiB.tn% 
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▼•  3—l»»  118   Id.  3»8|     T«drt».k  T.  ViJjJLlj.  158  U.   214| 

Ttnm  T*  HiwiaBOiu  179  i<i.  ssi    aaiiBoa  t.  S§g/a§Af  1^*  ^'*  ^70| 
for  time  r.  atlbart,  207  U*  aM.) 

It  hmn  f%l««  li««a  Iwild  thftt  whitr*  «  Jolat  »»p«al  hmm  hmmt 
yra3r«<!  and  nll«>««d»  if  tiM  ayv^al  b«iid  Is  8lg»«d  by  only  ob«  *f 
tilt  appellanttt  th«  app«al  anBt  %«  dlsaiaa«d«  and  tlui^t  %h«  defaot 
in  perfecting  tlia  appeal  oonaot  ba  aurad  by  filing  a  naw  appeal  bond 
in  bltia  court  which  is  eignffd  by  all  •t  tha  sppollanta.     Cyirat 
Cfn^a^tianal  Gfcayah  af  Harrard  t.  Pagft  ?«driok  ▼.  iellj,|    'illiaoa 

Thaaa  rulaa  af  1&«  luiTa  baan  long  end  well  ••titthliEhad  by 
an  unbrokan  lino  of  nutharitiaa*     We  arat   thareforag  coap«llad   %t 
avatala  App<9llaaa*   sotlan   lo  di«ai»B  this  appaal. 

lotv<it.het«jidlag  tha  aXIawaaaa  ai  tha  raotioa  to  dlsaiaa 
the  appeal f  wc  h&Te  carefully  exanlaed  tha  recard  filod   in  thia 
courts  ae  ^^'all  as   the  briafa  af  the   respeeiira  pai'tiaa*  and  hart 
raad  the  e&aaa  oitad  tharain*     v^e  are  of  tha  opinion  (hat«  if  «• 
ware  eallad  upon  to  detarMina  t>ha  iasuaa  praaentad  on  thia  appeal 
on  their  seritat  «e  would  be  eonetraioad  to  »f  (im  the  judgBwnt 
•f  the  Oireuit  oonrt* 

For  tha  raaaona  indioated  heraia  the  ap^'Oal  should  ba 
•ad  1%  iot  tharnforot  diMOiaaed* 

Qridlay^  ?•  J*»  and  r«anlan»  J*«  eoneur* 


•»• 


(.^^  .hi  for.  ^1%sMJ^  *"  JJi..-9il 


a»»«f  &sid  X.m^<tiA  i\Kiot  s=  9'i^:^^ 


i   ^ 


Xi?jEl  r.«H»e'  o»X*-  e.o.ri  v  ; 


..'Off  fw^^n:''  ?*J?-'  -■*  * .''»T'»iin  f»tj5  f>©\i»t<ii 


31^  .!>Xufiktir,  Xi»»siq«  9ii[v  tU^n. 


i      '•"«;  --ens.  Bj» 
,.  .i)tz-idi   yiiSi-:>   5<««^">-3  stfiv 
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m»  JUSTXC1S  tmuiv AW  saumotii)  ns  ofxvxov  oar  rn  cant* 


Sftmm  13*  1934  •  RMtcTclt  C««l  Coifssy  aad  •■•    ««••• 

•ilMrtt  •••kias  t«  dl«»«T«r  a«««t8  bcloaslac  tt  KadaoMui*     Jvlj 
XT*  lt34«  th«  Bir«»lwa«4  HtisX*  ttp«a  X««t«  crant«d«  ril«a  !%• 
lat«rreaiac  p«tikitii  ■••ktag  prinoiptXXjf  th*  diso«T«r/  af  «•«•%• 
^•Xoagiac  Ut  UkUmmmm  im  liia  p««ft«sai«B  •r  itant  •/  IU.«  v«if«» 
^aIcIJa  d«  Bndcamait  or  oth«r  d«f<tndiuiti  naaed   1«  tk*  orlciaal 
or  editors*  bill  of  e«BpIidlat« 

TlM  iatenremiiiff  petition  pragr»d  oa  iajuaotioa  rootraiaias 
dofoadaato  froa  dis]^eaiag  of  liiido«Bfta*t  aosoto  mad  froa  deiac  ••'* 
taia  othtr  thlaco  •ma«ro%otf  ia  tha  potittoa* 

Oa  tlMi  ooao  day  tluii  tht  petition  vas  filod  tho  oluoioalXar 
oHtnrod   aOi  order  tlu»t  d«f andnata  iM  ftajoiaad  yadeato  11  to  as  prmsrt 


itVfi 


,  ^sr?©'-» 


"a  ^ 


•5  Xu-«qQ*:  «Qi 


•0  sKt  Ci.-».'\?ijr/a  tfVL 


««li^  aiji  le  a^i  le  eeeit^ad^^dGQ  alii  ni  cutai»»^^  »a  im^^JMlini 


la  %h»  9«tlttM  tf  ilM  3T%nX^9o4i  Etot«l»  uyoa  !%■  flllBf  a  «iir«tj 
¥«iid  in  tiM  SIM  tf  iSfOOO  vltkim  flT*  4r^jm»    Thit  la%«rIo«ttt«rj 
ayp«ft]L  f«ll«««<l* 

^iMiii  this  «9p«»l  was  r«aoh«4  f  tr  aral  arf—it  tlM 
■•lleltor*  far  Um  raa^^atlTa  partlaa  ndTlsad   this  aaiirt  Uui%  tte 
•aiiaa  «a«  eat  far  ha^rinc  aa  tt«  mirit*  la  tha  Cireait  tmui  aai 
•atcattatf  ihai  tlM  axftl  argaaaat  aa  ilM  appaal  ^a  oontiaMad* 

IStraidbaT  8»  1954 »  iha  salleltara  far  Uui  parkiae  lafamad 
this  aaarl  that  tha  Cirauit  oaartt  afiar  a  full  ha^.rlag  9t  ika  a«aaa» 
luid  dlaaalTad  tha  la4iuieti«i  giaaaata  Xi%a  thak  It  luUl  laaaad  Jaljr 
17i  19&4*  aai  iMd  diaiaiasad  Uta  iatarraaiag  fadilaa  af  tiM  Svaa%* 
«aadi  latal  far  veak  af  aqaily* 

IthaagJi  tHa  lajaaatiaa  whlali  tkis  «9paaX  aaalca  ^  r«Tar«a 
lua  baaa  dlasalTad  ^y  iba  trial  court  af iar  a  haaria«  aa  tha  »«rita» 
aaTertlwXaaa  tha  la«a«a  praaaatad   ta  this  aaart  %y  tha  appata  aaat 
ha  4ataraiaa<)»  hat  saltlj  far  tte  parpaaa  9t  Uxiag  tha  eaata  la 

thia  paart* 

7a  hara  oarafally  axamiaad  «ad  caaald  arad  tha  aXlacatlmia 
af  tha  latarTaalag  patitlaa  upoa  which  tha  injuaetlaa  v%»  isi^aad* 
Wa  aia  af  tha  aplniaa  that  it  ia  ia  aff«e%  aijapljr  a  ar9ditar*e  hill 
aad  that  it  f^lla  ta  alla^a  aaaaatial  aad  aaterial  facta  a^caasary 
ta  atata  a  caaaa  af  ftctiaa  aadar  aaeh  a  bill* 

Aa  ardar  far  a  toMparary  iajonotiaa  ahaaia  aet  ha  graatad 
vhtra  pr«etia«&lly  all  9t  tha  aatarlal  all«satiaaa  ^aeurlac  aa  tha 
altiaata  rali'^f  saaght  ara  aada  apaa  iafarauiiaa  aad  haliaf  *  aa  thajr 
wara  in  tha  iatarraalag  patitlaa  la  thia  aaaaa*      ad  It  ahaald  aaljr 
ha  fraatad  vhara  right  ta  the  al'.iaatc  ralicf  ia  prahahla*  aad   (haa 
aa  tha  thaary  af  Ua  aaaaaoit/  ta  pravaat  tha  sahstaatlal  iapairaaat 
%f  that  right  p»adaata  llta«       CBahooeh  t.  ChlaMt,  «y».f  ^t**  *»•  ^^» 
Ayp*  SdO.)     la  right  ta  aliiaata  rall«f  wat  aatakliahad  aadar  tha 


VYOi«»tti.iv#Ai   «i«ft      •«V*'^  »V^^    KllTtfii?  000 1 £4    )•  WT'^i    iHiS    Sii    &«•# 
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?i«e   J-sraott  44»»t:.iO  «;i£^  is^^   al-it'^ia  ^.5  4   «o  •lei'X.'**^  !.»*   *»»   ^.irm  »«««• 

t^sswr^D  WiJ  ^.s  :.g«|s.---*<i^  li*^^   p  -j-^IIa   »^'are-c   ^iaws^'s.'  t^a   aiiJW 
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•Ilefnilmui  ef  th«  pXalstlff**  p*tiil«a  mmd  ««  ur*  rtnstralatA 
t«  hold  tli»t  tlM  Injunction  pondtntt  Xtl^  w^s  •rr«tte«m«ly  graatod* 

Jmt  ilM  r •*••«•  ladi«A%«t^  terola  thn  ordor  of  Um 
Clronlt  oourt  of  July  If t  1934 »  granting  an  Injunction  i^adoatf 
lllf  to  tlM  InionroBlnf  potltionor  it  rororood* 

Orldlvyt  P*  J«*  nnd    -otinlont  J*t  ooaonr* 
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i///  $fll 


AT  A  TERM  07  TilE  APPELLA 

/    V        /  , 

Begun  and  held  at  Ottawa,  on/luesday,  the/second/ day  of  October,  in 
the  year  of  our  Lord  on^  thousand  nine  hundred  and  thirty-f ;ur, 
within  and  for  the  Se<(ond  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  FEAMXIK  R.  DOVE,  Justice. 

Hon.  BLAIKE  HTJFFMAU,  Justic^  ^   ^/     ~l     \        f^  O  ^^ 
JUSTUS  L.  JOHKEON,  Clerk. 
E.  J.  VffilTER,  Sheriff. 


BE  IT  RSMEllBEREP,  that  afterwards,  to-wit:  On 
NOV  I5  J934   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


APPEAL  FROM  CIRCUIT  COURT 
OF  IA.SALLE  COUNTY. 


GEN.  NO.  8811  AGENDA  NO.  3 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOiro  DISTRICT 
OCTOBER  TERI^,  A.  D.  1934 

SYBILA  FLORSCHUSTZ  , 

Appellee, 

VS. 

CITY  OF  LENDOTA,  ILLINOIS, 
a  Mimiclpal  Corporation, 

Appellant . 

HUFFIMN-J. 

This  was  an  action  by  appellee  against  appellant  for 

damaGes  alleged  by  appellee  to  have  been  sustained  because  of 

the  failure  of  appellant  to  use  reasonable  care  to  keep  a 

certain  iDublic  sidewalk  in  reasonably  safe  condition.   The  walk 

in  question  was  located  upon  Sixth  street  in  the  city  of  Hendota, 

It  T/as  constructed  of  stone  flagging.   The  stone  flags  were 

6x5  ft.  in  dimension.   The  wallj  in  question  was  12  ft.  v/ide, 

consisting  of  two  of  the  stone  blocris  set  end  to  end,  and 

extending  from  the  front  of  the  store  buildings  IS  feet  to  the 

curb  line.  The  areaway  underneath  this  walk  v/as  excayated  and  such 

space  was  used  as  cellars  beneath  the  buildings.   The  edge  cf  the 

stones  that  were  next  to  the  buildings,  rested  uoon  a  brick  ledge 

along  said  buildings.  Down  the  middle  of  the  sidewalk  where  the 

two  flag  stones  met  or  joined,  was  a  support  running  lengthwise  of 

said  walk.  The  outer  edge  of  such  walk  rested  at  the  curb  line. 

On  the  day  in  question,  aT)pellee  ste-^oed  out  of  a  store 

building  upon  tie  walk,  whereupon  one  of  the  flag  stoiE  s  f^ave  way 

and  caused  a^fiellee  to  fall  into  the  basement  area  below.   The 

stone  then  fell  through  the  opening,  and  it  is  claimed  by  appellee 
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that  it  fell  with  its  full  weight  resting  upon  her.  3he 
called  out  for  someone  to  re-ioYe  the  stone.  Persons  in  the 
near  vicinity  immediate]  y  v/ent  to  the  rescue  of  appellee  and 
removed  the  stone  so  that  appellee  could  be  relieved  from  the 
pressure  thereof.  A  doctor  was  immediately  called  and  came 
within  a  very  few  minutes.  He  found  appellee  in  an  unconscious 
condition.  Appellee  was  rerioved  to  a  hos-oital  where  it  was 
determined  that  she  had  no  fractxrres  or  broken  bones.   The 
testimony  of  the  doctor  discloses  that  frcan  his  exanination 
of  appellee  he  found  that  "she  had  a  -^reat  many  scuffs  and 
scrapes  on  her  skin,"  and  that  her  entire  body  was  more  or 
less  bruised  and  that  the  capillt-ries  at  various  places  about 
her  -oerson  had  ruptured  causing  discolorations  under  the  skin, 
due  to  the  hemmorage  therefrcm.  Following  the  accident  appellee 
developed  phlebitis  in  both  legs,  which  causes  the  feet  and 
legs  to  swell.   The  appellee  was  a  large  woman.   Tlse  doctor 
estimated  her  weight  at  frcm  240  to  260  pounds  at  the  time  cf 
the  accident.  Appellee  at  the  time  of  the  trial  stated  that 
her  weight  was  225  pounds  some  four  or  five  years  previous. 
The  trial  resulted  in  a  verdict  in  favor  of  appellee  for  the 
sum  of  $7000.   Judgment  was  entered  thereon  and  appellant  brings 
this  a-opeal  to  reverse  that  judgment. 

The  case  was  hotly  contested  and  many  questions  cf 
fact  T/ere  at  issue,  among  which  was  the  question  of  the  negligence 
of  the  city  to  use  reasonable  care  to  keep  such  sidewalk  in  a 
safe  condition  for  public  travel.  A  pellant  maintained  the 
defect  was- a  latent  one  and  not  such  as  might  be  observable  by 
reasonable  examination,  and  that  it  had  no  knowledge  the  stone 
flag  had  become  loosened  at  any  of  its  places  of  support.   Almost 
every  question  of  fact  in  this  case  was  sharply  in  dispute  except 
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that  the  appellee  fell  through  the  walk. 

V'e  do  not  deem  it  expedient  to  discuss  these  controverted 
questions  of  fact  at  this  time  as  the  case  must  be  reversed  and 
remanded  for  other  reasons. 

Appellant  objects  to  the  instructions  given  on  behalf 
of  appellee.   Thirteen  instructions  were  given  for  appellee.   Ten 
of  these  contained  at  the  close  thereof  citations  of  authorities 
comprised  of  the  title  of  the  case  and  the  volurae  and  page  v/here 
such  decision  was  reported.   Instruction  nuriber  two  concluded 
with  the  following  citations:   '♦Graham  vs.  City  of  Rockport,  203 
111.  214.  Affirming  142  App.  306;   Also,  Leslie  vs.  Chicago, 
257  App,  633."   Instruction  number  3  concluded  Trith  the  folloM  ng 
citation:   "City  of  Springfield  vs.  McCarthy,  79  App.  388." 
Instruction  nmrjber  four  concluded  the  foil  T?ins  citation:   "City 
of  Springfield  vs.  licOarthy,  79  App.  588."  Instruction  number  five 
concluded  with  the  follo-v7ing  citation:   "City  of  Lanark  vs. 
Dougherty,  153  111.  163  (166)."  Instruction  number  six  concluded 
with  the  following  citation:   "Butler  vs.  John  R.  Thompson  Co., 
260  App.  625."  Instruction  number  seven  concluded  with  the 
following  citation:   "Daniels  vs.  People,  21  111.  439."   Instruction 
number  eight  concluded  with  the  follov/ing  citation:   "Town  of 
Normal  vs.  Bright,  225  111,  99."  Instruction  number  nine 
concluded  with  the  following  citation:   "Long  vs.  City  of  Rock 
Island,  234  A  p  359,"  Instruction  number  tan  concluded  with  the 
following  citation:  ''..elch  vs.  City  of  Chicago,  323  111.  498, 
Affirming  236  App,  520,"  Instruction  number  thirteen  concluded 
with  the  following  citation:   "Long  vs.  City  of  Rock  Island,  234 
App.  359,"  Appellant  objects  to  the  citation  of  authorities  at 
the  conclusion  of  appellee's  instructions  as  above  set  out. 
V>1iile  appellant  urges  that  the  same  constitute  reversible  error, 
yet  it  affords  this  court  no  helpful  references,  but  leaves  the 
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court  to  its  oTOi  devices, 

Mr.  Blashfield  in  \his  text  book  on  instructions 
(1902)  on  page  410  thereof,  with  reference  to  instructions 
containing  marginal  citations  of  reports  or  text  books,  states 
that  it  should  not  constitute  reversible  error  unless  prejudice 
results  therefrom  to  the  complaining  party.   In  cases  where  the 
court  of  review  is  of  the  ooinion  that  the  jury  could  not  r^roperly 
have  returned  any  other  vertlict  than  that  returned,  then  although 
the  placing  of  marginal  citations  upon  the  instructions  is 
improper,  it  is  not  neccscarily  erroneous  under  such  conditions. 
But,  where  a  case  is  surely  one  of  fact,  as  the  present  one,  and 
the  facts  are  sharply  in  dispute,  the  amount  of  the  verdict 
attacked,  a  different  situation  is  presented  than  in  a  case  where 
it  is  possible  to  say  that  the  .lurjr  could  have  returned  no  other 
ven'ict. 

There  are  holdin-^s  to  the  effect  that  since  the  jxiry  is 
bound  to  accept  the  instructions  given  them  by  the  court  as  being 
the  law  applicable  to  the  case,  that  marginal  citations  could  not 
make  the  instruction  any  more  the  law  than  it  v/ould  be  if  they 
were  not  written  thereon.  City  of  Jacksonville  vs.  Loar,  65  111. 
App.  218.  Powever,  the  Supreme  Court  in  the  case  of  aright  vs. 
Brosseau,  73  111.  381,  286,  recognizes  the  fact  that  such 
reference  to  authorities  would  add  strength  to  the  instructions. 
This  is  a  lof;ical  conclusion  and  such  v^ould  be  a  most  logical 
result  upon  the  untutored  mind.  The  j-jry  cannot  help  but  under- 
stand that  such  references  are  to  decisions  of  higher  courts 
sustaining  the  propositions  of  law  incorporated  in  the  instructions, 
It  w  uld  not  be  xmnatural  to  suppose  that  t:  ey  vrould  ,^ive  to  such 
instructions  more  weight  than  to  those  having  no  such  sustaining 
authorities  cited.   They  might  readily  assume  on  the  one  hand  that 
those  rules  of  law  as  announced  in  the  instructions  bearing 
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citations,  had  been  sustained  by  higher  courts,  while  as  to  those 
propositions  of  law  submitted  in  the  other  instructions,  they 
might  naturally  assume  had  no  higher  sustaining  authority  than 
that  of  the  trial  court. 

The  :;^iving  of  instructions  is  an  act  of  the  court.   It 
is  the  pronouncement  of  a  court  to  the  jury  of  the  law  a'^plicable 
to  the  case.   The  fact  that  so  many  of  plaintiff's  instnactions 
bore  citations  to  the  decisions  of  the  Supreme  and  Appellate  courts 
of  this  state,  while  none  given  on  behalf  of  the  defendant  bore 
any  such  citations,  could  not  help  but  attract  tho  attention  of  the 
jury.   IVhile  we  are  unable  to  say  to  v^hat  extent  the  jury  vras 
swayed  or  influenced  by  this,  yet  it  presents  a  raost  dangerous 
situation  and  one  fraught  with  so  many  uncertainties  that  it 
cannot  be  sanctioned  as  a  general  proposition  of  law,  To   do  so 
v;ould  permit  every  instruction  to  become  a  brief  on  belialf  of 
the  party  submitting  it. 

Appellee  makes  no  reference  to  these  instructions  in  her 
brief.   Counsel  for  appellee  stated  in  oral  argument  that  if  it  was 
error,  it  was  an  unintentional  error,  as  it  had  not  been  intended 
that  these  instructions  should  be  nresented  to  the  court;  but  that 
copies  thereof  which  bore  no  such  citations  had  been  expected  to  be 
so  delivered,  and  by  mistake  these  were  given  in  their  stead.   It  is 
stated  in  the  case  of  Springer  vs.  Orr,  82  111.  App.  558,  563,  that 
instructions  of  this  nature  are  improper.  Again,  in  -^eople  vs. 
Bradley,  324  111.  294,  310,  the  giving  of  such  instructions  is  said 
to  be  error.  Me   do  not  understand  that  this  means  it  is  error  under 
all  circumstances.  A  record  need  not  be  free  from  all  error,  '  ut 
it  must  be  free  from  error  which  might  be  prejudicial  to  the  rights 
of  the  complaining  party.   People  vs.  Schueneman,  320  111.  127,  135, 
"■'eople  vs.  Nusbaun,  326,  111.  518,  528.   It  therefore  becomes  a 
question  to  be  determined  in  each  case,  from  all  the  facts  and 
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ciroumstances,  whether  the  error  is  deemed  to  have  been 
prejudicial  to  the  ri.^rhts  of  the  complaining  party.  V/e  are 
compelled  to  the  conclusion  that  in  this  instance,  the  giving 
of  the  above  instructions  was  prejudicial  to  the  defendant's 
rights  and  constitutes  reversible  error. 

Appellant  also  objects  to  instruction  number  five 
given  on  behalf  of  appellee.  This  was  appellee's  only  instruction 
on  the  measure  of  damages.   It  stated  at  the  conclusion  thereof 
as  follows:   "and  if  you  further  believe  from  a  greater  weight 
or  preponderance  of  all  the  evidence  that  the  plaintiff  was 
injured  at  the  time  and  place  alleged  in  the  declaration  and  that 
at  the  time  and  Just  nrior  to  the  injury  she  was  in  the  exercise 
of  reasonable  care  for  her  own  safety,  then  the  jury  should  find 
the  defendant  guilty  and  assess  such  damages  as  in  the  opinion 
of  the  jury  would  reasonably  compensate  the  plaintiff  for  said 
injury."  Appellant  urges  that  this  gave  the  jury  the  latitude 
to  fix  the  amount  of  damages  at  such  an  amount  as  in  their  opinion 
would  compensate  the  plaintiff,  irrespective  of  the  oroof  upon 
that  question.   Appellant  affords  this  coiart  no  authorities  on 
this  point.  However,  instructions  of  this  nature  are  held  to  be 
erroneous.   In  the  case  of  Tiopi'.ins  vs.  \7helan,  217,  111.  App.  248, 
will  be  found  a  collection  of  cases  in  this  state  v/herein  instructions 
of  this  character  have  been  held  erroneous, 

ither  questions  are  raised  by  appellant  '.vhich  v^e  do  not 
deem  advisable  to  discuss  at  this  time. 

After  a  careful  consideration  of  the  rec  :'rd  and  the  facts 
presented  therein,  we  are  of  opinion  tliis  case  must  be  reversed  and 
remanded  for  the  reasons  above  indicated. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS. 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keopcr  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  forepoing  is  a  true  copy  of  the  opinion  <>(  tlie  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  AVhereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  ihr  Apnellate  Court 
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AT  A  TERM/OF  TH^  APPEL 

Begun  and  held  at  Ottawa},  pti  T^resday,  -^he  secofrid  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-f :ar, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FEANICLIK  R.  DOVE,  Justice. 
Hon.  ELAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  • 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
NOV  J  5  1934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 
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AGENDA  NO.  6 


IN  THE  APPELLATE  COUPT  OF  ULINOIS, 
SECOND  DISTRICT 
OCTOBER  TERM,  A.I>,   1934. 


FLORENCE  BIACK, 

Appellee, 
VS. 

..ARREN  H.    'ILEASMAN, 
Appellant. 


APPEAL  FROM   OUNTY  COURT 
V/INNEBAGO  COUNTY. 


) 


HUFFI.UN-J 

Appellee  filed  her  suit  in  trespass  against  appellant 
charging  him  with  assault  and  battery.  Appellee  and  her  husband 
lived  on  a  farm  v/hich  they  rented  from  anpellant.  The  evidence 
discloses  that  on  September  28,  1933,  anpellant  was  ui^on  the 
premises  directin.'];  some  workmen  in  the  repair  of  the  house  situated 
thereon.  Some  v/ords  were  had  between  appellant  and  appellee, 
wherein  it  appears  that  appellant  charged  appellee  with  saying  that 
he  was  cheap,  (evidently  referring  to  renair   rk  needed  u  !on  the 
premises),  and  that  appellee  claimed  she  didn't,  whereupon 
appellant  insisted  that  she  did.  Appellant  claims  that  appellee 
then  called  him  a  liar,  whereupon  it  appears  that  appellant  took 
appellee  by  the  shoulders,  shook  her  and  pushed  her  backwards. 
Appellee  then  struck  appellant  in  the  fac€  and  appellant  then 
struck  appellee  in  the  face,  together  with  the  exchange  of  certain 
heated  remarks.  Following  this  occurrance,  the  painters  who  \7ere 
working  there,  appellee's  husband,  and  appellant's  son,  qujeted  the 
two  parties. 

Following  the  above  incident,  appe:^  lee  and  her  husband 
and  appellant,  went  over  to  the  ;^arage  where  they  talked  over 
business  matters  for  sone  ton  or  fifteen  minutes. 
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,ae.ri9gqe  bn3  cfasIXscors  Ja^s^yJt;rf_  5o:f  eis^-  sfc-sov/  errjoQ      ,flC3'ic*f:.7 

orlJ  ao;  u  iJsDaen  :>ii::r  Txscai   o^  srii:i'if.''is'i  Y-f^^9-&-ive)    ,qBarfo   zsn  ed 

xroq.a9'ie:iw   ,if-'nfii£)  eria  fceuiBlo  ssllagqe  cf'Sife^  £'XIb   <(a6Eiin9*iq 

OQiLQQdB  Jsrid'  amifllo   dr;/;  ,6if>   ails   tBdi  b^Salanl   d'rtBlIeqq^ 

jfood   iaalleqqB  tad&  eiboo   .c   ;.  :   aoc^iisisrf w   ,"ibJ:I  s  xniri  fielleo  aodi 

,at'i3v^>fOBdr  latf  f>0.1ami  i).afi  'led  >!ooria    ,8iafiIiioria   edd"  y^  ©©Iloqas 

no  rid   dr:.     "        "    Srcs  ^OB'r   add  nl   d.islxsqqa  3foi;id-a   necid"   ssIIeqqA 

nlBdT'JO   "^  sriJ-  rfd^iw  larltQ;  o.t    ,9ofi1:  aild  ai.  solloqqa  :£o.u^j8 

910V    orf\;  :;  ed&    ,60      ■■        slrfd  axriwollof     .83fi/3ra--3t  bsdasrf 

edd  Jbedat.o:,    ,  v  =;  ;3'd-nflIT.  •    ,.oaBcfe0ri  e'eeXI^qqa   ,oT:©£fJ         '  '     .v 

•  Soiczoq   o-,7d 
J&ilBcfajirf   ion    nri.:.  'i;    ,  o  lgd  ro;r  l    pyca.n    ..;id    ^^ni.ollo'? 

rtsvo  fioiflfld  v:.    ;   e'l^.-^w  agBifi.'^    aad  od  rcevo  dxi©*?   ,^iXBlI©qqB  JbrtB 
.eadunini  jised-^il  io  ijfed  ©mos  lo'i  ei»d"dBffi  aaaiilstfd 


-2- 

Appellee  claimed  that  as  a  result  of  the  above  3lter- 
cation  between  herself  and  appellant,  she  became  nervous  and  up- 
set and  could  not  eat  and  had  severe  backaches  and  heanaches. 
Appellant  claimed  that  he  struck  appellee  because  of  the  fact 
that  she  had  a  knife  in  her  hand  and  he  did  not  knov  v,-hat  she 
might  do  Y/ith  it.   It  appears  that  aopellee  was  27  years  of  age, 
and  appellant  50,  and  that  aopellant  used  crutches  ".■•ith  v/hich 
to  walk. 

The  jury  returned  a  verdict  in  favor  of  a./pellee  in 
the  sum  of  s?750,  uoon  which  the  trial  court  entered  a 
remittitur  of  '250,  v.^hich  the  plaintiff  ecce^teci,  tmd  judgment 
was  entered  against  aopeljant  for  )500« 

It  is  apparent  frcm  an  examination  of  the  recordL.-  in 
this  case  that  appellee  ca.e  from  the  residence  out  upon  the 
premises  wh  re  aoDellant  was  standing;   that  she  was  in  a  fit 
of  anger,  and  cane  directly  to  a-npellant  and  started  the 
argument  which  resulted  in  the  above  affair,  shaking  her  finger 
in  his  face  and  engaging  him  in  a  useless  dispute.  Mere  abusive 
words  will  not  justify  an  assault  and  aopellant  was  wrong  in  the 
first  instance  in  taking  arpellee  by  the  shoulders  and  loushing 
her  backwards.  While  the  exchange  of  blows  between  the  narties 
following  the  laying  hold  of  appellee  by  appellant,  might  be 
the  natural  result  of  what  went  before,  yet  such  conduct  is  not 
to  be  sanctioned  upon  the  r>art  of  either  party  to  this  suit. 

It  is  hereby  ordered  that  this  cause  shall  stand 
affirmed  conditioned  upon  the  appellee  filin,-^  her  remittitur  in 
the  sun  of  $200  with  the  clerk  of  this  court  within  thirty  days 
from  the  filing  date  of  this  opinion,  otherwise  said  cause  to 
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be  reversed  and  remanded. 


Judgjnent  affirmed  cnnditioned  ut)on 
appeJlee  filing  a  reraittitur  in  the 
sum  of  ;200  in  this  court  vathin  thirty 
days,  otherwise  to  be  reversed  and 
remanded. 


.bet)    : 'is'jf  i)a&  JE»6aiev9i    ed 


STATP:    of    ILLINOIS. 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  A])pellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  iK^reunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv- 


Clerl  nf  the  Appellate  Cotii 

(73S15— 5M— 3-32)  .,^^7 


5^ 


AT  A  TERM  OF  THE  ^ELLAM)  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  0( 

the  year  of  our  Lord  one  thousand  nine  hxTudred  &nd  thirty-f  cur, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FEANELIK  R.  DOVE,  Justice. 
Hon.  ELAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSOn,  Clerk. 


E.  J.  VffiLTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
-  ^  -^  0  1934    the  opinion  of  the  Court  was  filed  in  the 
Cleric's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8832 


Agenda  No.  12 
IN  TIIE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  A.   D.  :j.934. 


Perry  Hawkins, 

Appellee, 

▼B. 

Edward  Baker, 

Appellant. 


Appeal  from  the  Circuit  Court 
la  Salle  County 


HUFFMAN  -  J. 

Appellee  instituted  this  suit  against  appellant  before  a 
Justice  of  the  Peace,  for  wages  claimed  due  by  appellee  from 
appellant.  Trial  in  that  instance  resulted  in  a  judgment  in 
favor  of  appellee,  Hawkins .  Appellant  herein  prosecuted  an 
appeal  from  that  court  to  the  circuit  court  of  La  Salle  County, 
where  jury  was  waived  and  the  cause  submitted  to  the  court.   The 
circuit  court  gave  judgment  in  favor  of  appellee  in  the  sum  of 
$101.75,  and  ordered  that  plaintiff  below  have  execution  therefor 
for  wages  earned  and  due.   It  is  insisted  by  appellant  that  the 
judgment  is  erroneous  in  that  it  allowed  to  plaintiff  below  a 
judgment  for  wages  as  a  laborer  or  servant  wtthin  the  meaning 
of  Ch.  52,  Sec.  16,  para.  4,  Caliill's  St.,  with  reference  to 
the  exemption  of  personal  prfijperty  as  against  a  judgment  for 
wages . 

Appellee  was  a  palnteA^by  trade  and  had  lived  in  Streator, 
Illinois,  some  thirty  years.  On  or  about  Aigust  1,  1929,  he  claims 
to  have  entered  into  an  agreement  with  appellant  to  paint  the 
windows  of  a  four  story  building  located  in  Streator,  Appellee 
insists  that  the  contract  was  verabl,  while  appellant  insists 
the  same  was  written.  Appellant,  however,  is  unable  to  produce 
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the  written  contract.   It  is  further  insisted  by  appellant  that 

he  made  the  contract  on  behalf  of  the  Baker  Brothers  Company, 

Incorporated,  as  the  President  of  such  corporation.  No  controversy 

exists  about  the  work  being  done.  Appellee  insists  that  he  did 

not  know  who  owned  the  building  at  the  time,  except  that  it  was 

known  as  the  Baker  Building,  and  that  the  contract  was  made  with 

appellant  at  his  office  in  said  building. 

It  appears  from  the  evidence  that  the  agreement  between 

a 
appellee  and  appellojit  for  the  work  in  question,  was  for/stipulated 

contract  price,  and  that  appellee  in  performing  the  work  employed 

other  painters  to  assist  him,  whom  he  agreed  to  pay  $5  per  day  for 

their  work.   The  trial  court  in  entering  judgment,  provided  that 

appellee  should  "have  execution  therefor  for  wages  earned  and  due." 

This  was  improper  under  the  evidence  in  the  case. 

However,  after  a  careful  examination  of  the  record,  we  ere 
satisfied  that  substantial  justice  has  been  done,  and  In  accordeince 
with  the  provisions  of  para,  92  of  the  Practice  Act,  Cahill's  St, 
ch.  110,  sec,  220,  the  judgment  of  the  trial  court  is  amended  by 
striking  therefrom  the  words:  "and  have  execution  therefor  for 
wages  earned  and  due,"  In  all  other  respects,  the  judgment  of 
the  trial  court  is  affirmed. 

The  clerk  of  this  court  will  transmit  a  certified  copy  of 
this  opinion  to  the  clerk  of  the  circuit  court  of  La  Salle  co\inty, 
who  will  make  due  entry  of  the  above  amendment  to  the  judgment 
of  the  circuit  court,  whereupon  plaintiff  below  shall  have  execution 
thereon  accordingly. 

Judgment  of  trial  court  amended  in  this  court,  and  affirmed 
as  amended. 

Judgment  of  trial  court  amended  and 
affirmed  as  amended. 
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STATE    OF   ILLINOIS. 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  m  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tho  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foretroing  is  a  true  copy  of  the  opinion  of  the  .-aid  A])pellate  Court  in  tho  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Wlicreof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottaxia.  this -day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  tliirtv- 


Clcd-  nf  the  AppeVaie  Court 

(73S15— dM— 3-32)  .v.^»»7 


AT  A  TERM  OF  THE  AJPPELLATB' COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of^' Oc;lrcber,  in 
the  year  of  our  Lord  one  thousand  nine  hrjidred  and  thirty-f :ar, 
within  and  fci-  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon,  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOEHSON,  Clerk. 
E.  J.  WELTER,  Sheriff.         '   "      "   " 
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BE  IT  RSMElffiERED,    that   afterwards,    to-wit:    On 

■*  ^  1934      the  opinion  of  the  Court  was   filed  in  the 
Clerk's  office   of  said  Court,    in  the  words  and  figures 
following,    to-wit: 


GEN.no.  8845  AGENDA  NO.  18, 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

OCTOBER  TERM,  A.  D.  1934. 

DAVID  M.  DUBIN,  ) 

Plaintiff-Appellant,     ) 

)       APPEAL  FROM  CIRCUIT  COURT 

vs  ) 

)  LEE   COTJNTY. 

JOHN  FELLOWS,  ) 

) 
Defendant- Appellee.  ) 

HUFFI4A1'J-J 

This  was  a  complaint  filed  by  aiDpellant  in  the  circuit 
court  of  Lee  county,  on  May  15,  1934,  seeking  to  enforce  st)ecific 
performance  of  an  option  to  lease.  ADpellee  filed  his  motion  to 
dismiss  the  complaint  assigning  amonc  other  grounds  that  the 
complaint  did  not  show  sufficient  facts  to  c  nstitute  the  cause 
of  action;   that  under  the  allegations  thereof,  appellant  was 
not  entitled  to  the  relief  prayed  fcr  ;  that  no  ri.'^t  existed  in 
appellant  to  maintain  said  suit;  that  no  privity  was  shown  to 
exist  between  appellant  and  appellee;  that  no  acceptance  was 
shown  to  have  been  made  known  by  apt>ellant  to  a'^pellee;  that  no 
consideration  vras   alleged;  that  the  contract  sought  to  be 
performed  by  appellant  was  not  in  writing  and  v/as  not  to  be 
performed  within  one  year;  -'.nd  that  the  alleged  contract  was 
indefinite  and  uncertain  rith  refererce  to  contemplated 
remodeling  of  a  building.  The  complaint  was  dismissed  for  want 
of  equity  and  Judgment  entered  against  appellant  for  costs. 
Appellant  prosecutes  this  a-opeal  from  that  judgment. 

The  complaint  alle-'.es  that  one  R.  Levine  and  H.  J. 
'Ilschbach  of  Chicago,  were  en.:^a/3ed  in  looking  for  a  suitable 
building  outride  of  the  city  of  Chicago,  in  v>'hich  a  moving 
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picture  theater  might  be  installed.  The  bill  ale^es  that  the 
two  above  named  parties  vere  seeking  such  g  location  for  and  on 
behalf  of  apT^ellant.   In  the  city  of  Dixon  they  met  appellee  and 
procured  from  appellee  the  followln'^  instrtunent: 

"March  13,  1934. 
lAr.  R,  Levine, 
Mr.  H.  J.  TCschbach. 
Gentlemen: 

I  hereby  sive  you  the  exclusive  right  for  thirty 
days  to  l-mse  for  theatre  my  property  located  313  First 
Street,  Dixon,  Illin  is,  for  a  oeriod  of  twenty  years 
at  the  following  terzis: 

$80.00  per  nonth  1st  year. 

$90.00  per  month  2nd  year. 

$100.00  per  month  3  to  10  year  inclusive. 

$125.00  per  month  10  to  loth  yr,  inclusive. 

$150.00  per  month  15  to  20th  yr.  inclusive. 

Building  to  be  accepted  by  your  clients  as  is 
v/ith  the  exception  of  heating  plant,  which  I  a^iiree  to 
equip  to  furnish  sufficient  heat  at  all  times. 

JOHN  FELLOWS, 

Appellant  alleges  acceptance  under  said  option  by 
virtue  of  the  followinjr,  letter; 

"April  10,  1934. 
Mr.  R.  Levine, 
Mr.  H.  J.  Sschbach, 
Gentlemen: 

I  hereby  acceT>t  lease  for  theatre  the  property 
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located  at  313  First  street,    Ujxon,    Illinois,    for  a 
period  of   tv/enty  yers  at   the    f ollovirx'?;  tenas: 
$80.00  per     onth  1st  year. 
590,00  per  month  2nd  year. 
.'plOO.OO  per  month  3rd  year  to  10  \t.    incl, 
$125.00  per  month  10th  year   to  15th   jr.    incl. 
1^150.00  per  month  Ibth  year  to  20th  yr.    incl. 
Building   is  accetjted  as   is,   with  the   excerption 
of  heating  plant,    which  owner  agrees  to  equip   to 
furnish  sufficient  heat  at  all  times. 

DAVE  DUBIM, 
914  So,   "Vabash  Ave,, 
C-u^o.'' 
Appellant  alleges   that  he   is  ready  and  vdlling  to  carry 
out  the  terms   of  the  option  sought   to  be  enforced.     He  alleges 
that  on  April    30,    1934,   he   ^resented  a  lease    to  aopellee   to   sign 
pursuant  to   the   torns   of   said  option  and   that  appellee  refused  to 
sign  same. 

It   is  manifest   from  the  foresoin-j  instrument  signed  by 
appellee   that  the  appellant  was  a  stranger  to   the  option.      Nor  does 
it  etjpear  that  the   same  was  executed  for  or  on  :  is  behalf  or  benefit, 
by  I.evine  and  Sschbach.      Appellant  directs  the   above  letter  under 
date  of  April  10,   1934,   to  the   said  levine  and  ":schbach.     Aripellant 
claims   that   subsequent   to   the  above  letter  of  A  ••ril  10,    1934,    he 
met  appellee  and  that  appellee  then  agreed  verbally  to   execute  a 
lease  to  him.-     If  appellant    v'leeks   to   obtain  a   lease   to   the   preir.ises 
upon   the  verbal  pronise   or  agreement  of  appellee,    then   the  Statute 
of  Frauds  intervenes.     And   an  acce-ptance  of  an  option  to  be   '^ood, 
and   to  entitle  the  holder  to  a   s^-eciflc  performance,  must  be  such 
as  to   conclude  an  agreement  or  contract  between  the  parties. 
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Nothing  appears  in  the  complaint  to  Indicate  such  an  agreement 
between  appellant  and  appellee. 

Specific  performance  v;lll  not  be  granted  unless  the 
instrument  sought  to  be  euf  or' c&d  is  mutually  binding  upon  the 
parties.   Tink  vs.  Walker,  148  111.  234,  £40;   Suburban  Con.  Co, 
vs.  Naugle,  70  111.  App.  384;  Winter  vs.  Trainer,  151  111.  191, 
The  terms  of  the  contract  must  be  mutually  binding  as  to  ;ill 
parties,  and  the  remedies  between  the  parties  must  be  mutual, 
before  a  court  of  equity  will  grant  a  specific  performance. 
No  mutuality  appearing  to  exist  upon  the  face  of  the  complaint 
betv/een  appellant  and  appellee,  and  it  further  appearing  that 
appellee  refused  to  accept  appellant's  verbal  offer  to  rent  or 
lease,  the  bill  was  properly  dismissed.  '.Tebb  vs.  Hill,  261  App. 
268,  271. 

The  order  and  decree  of  the  circuit  court  of  Lee 
county  is  affirmed. 

Order  and  decree  affirmed. 
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STATE    OF   ILLINOIS.        1 

SECOND  msTRiCT  J  L  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  xW  keepov  of  the  Kocovds  and  Soal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  .-aid  A])iiellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  ax  Ottawa,  this day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  tliirtv- 


Clrrl  of  the  ApncVaie  Court 

(73S15 — 5M — 3-32)  .*;^^r 
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AT  A  TERM  OF  THE/APPELLAM  COURT, 


z 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  &nd  thirty-f . ur, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Eon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIK  R.  DOVE,  Justice. 
Hon.  ELAIHE  HUFFMAN, 
JUSTUS  L.  JOHIfSOlT,  Clerk. 
E.  J.  V»1:LTER,  Sheriff. 


>.  .-ua.i.e.  27  7  I. A.  628 


BE  IT  RSMELfflERSI),    that   afterwards,    to-wit:    On 
NOV  1  5  1934  the  opinion  of  the  Court  was   filed  in  the 

Clerk's  office   of  said  Court,    in  the  words  and  figures 
following,    to-wit: 


Gen.  No.  8861  /igenda  No.  27 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  A.  D.  1934 
Frank  Engelhaupt, 

Appellant, 

Appeal  from  County  Court 
vs. 

Putnam  County 
J61m  R.  Cox,  Sr. ,  and 

Laura  Cox, 

Appellees . 

HUFFMAN-J. 

This  was  an  action  in  assumpsit  brought  by  appellant  against 

appellees  for  ^500  claimed  by  appellant  to  be  due  him  from 

appellees  according  to  their  certain  promise  to  pay  him  such  amount 

as  commission  for  obtaining  for  them  a  loan  of  ;i)6000.   It  appears 

that  appellees*  son,  John  R.  Cox,  Jr.,  was  the  husband  of  appellant's 

sister  ,  and  that  in  the  course  of  a  conversation,  appellees  made 

known  to  said  daughter-in-law  their  need  of  the  above  loan,  and  that 

she  stated  to  them  she  thought  it  would  be  possible  for  appellees  to 

procure  the  loan  from  her  folks.   The  daughter-in-law  called  her 

brother,  the  appellant,  by  telephone.  Following  this,  and  within 

a  day  or  two,  appellant  came  from  Chicago  to  the  home  of  appellees 

where  he  stated  that  he  could  net   the  money  from  his  father,  but 

in  order  to  do  so  it  would  necessitate  a  loss  of  07O  to  be  incurred 

by  the  liquidation  of  certain  securities.  Appellees  paid  this 

^70  to  appellant.  The  loan  was  procured  and  subsequently  paid  by 
appellees  to,2;ether  with  the  interest  due  thereon. 

Following  the  payment  of  the  loan,  appellant  brought  this 

suit  claiming  $500  to  be  due  him  from  appellees  as  his  commission 

for  procuring  the  loan,  in  accordanc.  with  their  promise  made 

at  the  tii^e,  Appellees  denied  making  the  promise  and  appellant 

insisted  they  did. 
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Upon  a  trial  of  the  cause  the  Jury  returned  a  verdict  in 
favor  of  appellant  for  the  sum  of  ^180,  from  which  he  brings 
this  appeal  to  reverse  the  case  urging  that  under  the  evidence  he 
was  entitled  to  a  verdict  of  $500  or  nothing. 

The  record  in  this  case  contains  no  placlta.    "A  fatal 
defect  is  the  want  of  a  plaoita. "  Hardy  v.  Jones,  S07  ill.  149, 
It  is  indispensible  that  the  record  show  a  placita  or  convening 
order  of  the  court.   City  of  Alton  v.  Heidrick,  248  111.  76.   It 
appears  in  the  opinioh  in  the  above  case  on  page  80  thereof,  that 
at  one  term  of  the  Supreme  Court  fifty  three  cases  were  reversed  for 
want  of  a  placita  or  donvening  order.  The  record  must  contain  a 
plactta.  Rich  v.  City  of  Chicago,  59  111.  286,  298;  People  v. 
Wollack,  329  111.  195;  People  v.  Brewerton  Coal  Co.,  25b  111.  App. 
414. 

Controversial  matters  being  involved  in  this  case,  and  the 
record  containing  no  placita,  is  thus  so  obviously  defedtive 
that  the  merits  of  the  controversy  cem  not  be  considered  and 
disposed  of. 

The  appeal  will  therefore  be  dismissed. 


Appeal  dismissed. 
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STATE    OF   ILLINOIS. 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foresroing  is  a  true  copy  of  the  opinion  nl'  the  said  A]i])ellate  Court  in  the  ahove  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

^in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  Appellate  Court 

(73S15— 5M— 3-32)  ..,^ 


/^'/ 


AT  A  TERM  OF  THE  APPilLATE  /oURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  eecond  day  of  Goto" 

the  year  of  our  Lord  one  thousand  nine  himdred  and  thirty-four, 
within  and  fci-  the  Second  District  of  the  State  of  Illinois; 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.     O'TTTA   fi?8 
E.  J.  VffiLTER,  Sheriff. 


^ 


BE  IT  RSME?.ffiERI!:i),  that  after^Arards,  to-wit:  On 
f-'  ,/  15  1004    "the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8864  Agenda  No.  30 

IN  THE  APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

OCTOBER  TERM,  A.  D.  1934 

The  First  Sterling  National 
Bank  of  sterling,  Illinois, 
by  Fred  Salm,  Receiver, 


Appeal  from  City  Court  of 
Sterling,  Illinois 


Appellant, 

▼s. 

Gerhard  Behrens,  et  al. 
(Gerhard  Behrens  and  Carl 
Cornelius,  Executor  of  the 
Estate  of  S.  E.  Cornelius, 
Deceas>  d) , 

Appellees. 

HUFFMAN- J. 

This  is  an  appeal  brought  by  appellant  from  the  dlty  court 
of  the  City  of  Sterling.  The  suit  is  a  foreclosure  proceeding  in- 
stituted by  appellant  on  April  6,  1934,  to  foreclose  a  real  estate 
mortgage  liiich  had  been  executed  by  Gerhard  and  Mary  Cassens,  in 
favor  of  The  First  Sterling  National  Bank  of  Sterling.   The  bill 
of  complaint  set  up  that  appellees  had  or  claimed  some  interest  in 
the  premises  as  judgment  creditors  of  said  mortgagors.   The  premises 
v/ere  sold  under  decree  in  the  foreclosure  proceeding,  and  brouf,ht 
the  sum  of  $2900.   The  decree  found  that  there  was  due  appellant 
by  virtue  of  the  note  secured  by  said  mortgage,  the  sum  of  1^1668. 98. 
^ter  payment  of  costs  and  fees,  the  Master  had  a  surplus  of  $1135.77 
from  the  sale  of  the  premises. 

It  appears  that  appellee,  Behrens,  was  a  judgment  <redi tor 
of  Cassens J  recovering  two  judgments  on  October  10,  1933,  total- 
ing the  sum  of  $8293.50;  and  that  appellee,  Cornelius,  recovered 
two  judgments  against  Cassens  on  October  10,  1933,  totaling  the 
sxim  of  I1Q05.45.   The  appellant  was  also  a  judgment  creditor  of 

Cassens  having  recovered  a  judgment  on  October  17,  1933,  in  the 
sum  of  $1235.44. 
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The  court  by  its  decree  ordered  the  Master  to  apply  the  re- 
maining surplus  from  the  nale  of  the  premises  to  the  satisfaction 
of  appellant's  judgment,  and  the  Master  in  making  his  report  of 
distribution,  so  disclosed  the  application  of  such  surplus,   '.vhere- 
upon,  appellees  filed  their  motion  to  set  aside  the  Master's  report 
of  distribution  of  the  proceeds  of  the  sale  in  so  far  as  the  $1136.77 
surplus  was  concerned,  and  asked  that  the  court  order  the  Master 
to  bring  said  surulus  into  court  to  await  the  disposition  thereof. 
Appellees  set  up  by  their  motion  that  their  Judgments  were  prior 
to  that  of  appellant;  and  further,  that  the  only  relief  prayed  for 
in  the  complaint  for  foreclosure  was  the  ri^t  to  foreclose  the 
mortgage  and  to  receive  the  amount  due  in  the  note  secured  there- 
by. Appellees  claimed  the  right  to  pro  rate  with  appellant  in  the 
surplus.  Appellant  filed  its  motion  to  strike  the  motion  of 
appellees.  Appellant's  motion  to  strike  was  denied,  the  court 
vacated  the  Master's  report  of  distribution  to  the  extent  of  the 
surplus,  and  ordered  him  to  bring  same  into  court  for  dis  osition 
thereof.  From  the  denial  of  its  adid  above  motion,  appellant  has 
prosecuted  this  appeal. 

The  court  had  Jurisdiction  of  the  parties  and  of  the  subject 
matter,  and  has  as  yet  made  no  final  disposition  of  the  surplus. 
We  do  not  perceive  how  the  rights  of  any  of  the  parties  can  be 
said  to  be  agrieved  at  this  time.  Nor  are  we  of  the  opinion  the 
court  committed  any  abuse  of  discretion  in  the  order  made.  No 
argument  has  been  advanced  nor  authorities  submitted  which  would 
incline  this  court  to  the  belief  that  any  error  was  committed  by 
the  Chancallor. 

Appellant  does  not  set  out  the  errors  relied  upon  for  re- 
versal.  The  present  Practice  Act  in  force  in  this  state  does  not 
require  an  assignment  of  errors  to  be  attached  to  the  record  and 
printed  in  the  abstract.   Nor  did  the  Practice  Act  of  1907  contain 
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any  provision  requtring  an  assignment  of  errors  to  be  attached  to 
the  record  and  printed  in  the  abstract.   This  was  then  required  by- 
rule  11  of  the  Supreme  Court  and  by  rule  12  of  this  court.  Under 
rule  23  off  the  schedule  of  rules  as  set  out  in  the  present  Practice 
Act,  it  is  provided  that  the  appellant  shall  file  a  printed  b:ief 
which  shall  among  other  things  contain,  "the  errors  relied  up4n  for 
a  reversal."  This  rule  is  supplanted  by  rule  39  of  the  Supreme 
Court  and  by  rule  9  of  this  court,  which  both  provide  that  the  brief 
of  appellant  shall  contain,  "the  errors  relied  upon  for  a  reversal." 
Courts  of  review  have  inherent  power  to  institute  and  prescribe 
rules  of  practice  and  such  rules  when  established  have  the  forde  of 
law  and  are  obligatory  upon  the  court  as  well  as  upon  the  parties. 
There  is  no  attempt  made  by  appellant  to  set  out  in  his  brief  the 
errors  relied  upon  for  a  reversal.  Under  such  circumstances,  there 
is  nothing  presented  to  this  court  for  review.  Butters  v.  C.  B.  & 
Q.  Ry,  Co.,  154  111.  App,  275;  Frick  v.  Aurora  E.  &  C.  Sy.  Co., 
154  111,  App,  276.   It  is  not  the  duty  of  a  court  of  review  to  be- 
come counsel  for  either  party  litigant.  Under  the  established  rules 
of  practice,  an  appellant  must  present  to  the  court  of  review  the 
errors  upon  which  he  relies  for  a  reversal. 

For  the  foregoing  reasons,  this  appeal  is  dismissed. 

Appeal  dismissed. 
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STATE    OF   ILLINOIS. 

SECOND  DISTRICT  J  ""'  I.  JUSTUS  L.  JOHNSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  .*et  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Otta\va.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cirri-  of  thr  ApprVafe  Coiiri 
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AT  A  TERM  OF  THE  APPEIJ^ATE  OOURT, 


Begun  and  held  at  Ottawa,  on  Tuesdaj^  the/second  day  of  October,  in 
the  year  of  our  Lord  one  thousaiid  niij«  hundred  &nd  thirt^-fcur, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FHED  G.  WOLFE,  Presiding  Justice. 
Hon.  FEANiaiK  R.  LOVE,  Justice. 
Hon.  BLAINE  HUFFMAM',  Justice. 
JUSTUS  L.  JOHHSOK,  Clerk. 
E.  J.  WALTER,  Sheriff. 
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BE  IT  REMEICBERSD,  that  afterwards,  to-wit:  On 
NOV  3  01934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


(km*  ITo*  8814  j^^enno     o.  4 

In  the  Appellate  Oourt  of  Illinois 
Second  Uidtrlot 
Ooteber  Term,  ...j.  1934 

Earry  A*  Froakel,  Tntntoe  in 
Bankrttptoy  of  National  AivwayB 
Sjretea,  Ino. 

(Plaintiff)  Appellee, 

Appeal  froB  thf>  Circuit  Court 
ve* 

of  Peoria  County 
Fred  Albreoht,  et  al. 

Defendants, 
(ktori^  /Idoehlonhoff , 

I    (Defendant)  Appellont* 

WOUK  •  P.J. 

Harry  a.  Krankel,  aa  trustee  in  bnnkruDtoy  of  Matlmial  Airways 
System,  inoorporated,  filed  a  bill  in  equity  in  the  oirouit  oourt 
of  Peoria  County  for  the  purpose  of  oolleoting  the  enountn  due  on 

stook  subvoriptionr  to  the  bankrupt  corporation*  The  bill  allef^d 
that  George  /tt>ohlenhoff  euboaribod  for  500  shares  of  the  capital 
stock  of  said  corporation  and  agreed  to  pay  thcsrernr  the  sum  of 
^10.00  per  share,  or  a  total  of  Cs»000.00«  The  ooiaplainant  offered 
proof  "o  Aupport  h0f  contention  by  a  nubseriptlon  blank  si^ed  bj 
the  defendant,  which  is  ri8  follows t   "Class  '*D'*  :  eourities  under 
the  Illinois  i^eourlties  La^«  Optional  ubt^oilption.  ori^rinal* 
Telephone  4-4010«  These  are  rpeoulutive  ^ieourities.  National 
Airways  fsystea,  Ino«  Incorporated  under  thn   lews  of  the  tate 
of  Pelaware.  Manufacturers  or  Air'-Kin<^  Airplanes.  Offiooa  1019 
Peoria  Life  Bldfr.,  Peoria,  -^11«  I  heroby  subBoribe  for  500  shares 
of  Preferred  stook  of  the  Mationtsl  Airways  rye  tern.  Inc.,  and  agroo 
to  pay  therefor  OlO.OO  par  share  (par  Talue)  ;;  10*00  as  follows: 
$ft»000.00  cash  herewith  $••.••.••  It  is  una«r8too<^  and  agreod 
that  a  oertifioKte  shall  be  issued  to  as,  as  and  triistt  an  aaount 
equal  to  a  f^hare,  or  nultiple  thoreof ,  herein  purohasod  shall 
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have  b«€ai  paid*     Oat^A  Iftgr  tO,  10:  0«     This  Subsorlption  Ic  vubjeat 
to  Canoellation  in  60  Days  if  Not  Taken  up. 

•  •••••••••••••••••■•••••••••••«  •A^^ent* 

•  • •••••••••• •••••  'vddraes  • 

Name  of  c:«iorr;e /^ehlonhoff  (csi^^rd)     Oceupation,     Jowolor. 
AdArats,  1087  ^i•  ^^LeMB  5t«, 
City  and  .^tata,  i>ooria,  HI.** 

To  the  original  bill  the  dafandant  filed  hln  ijif  vor.     Ha  adnlta 
that  ha  aif>ttad  th«  0U^eoxl?tion  phper^  but  danieo   that  ha  Ic  liebla  to 
pay  the  «au>uat  of  said  raibcroription  for  the  rooaon  that  it  la  an 
optional  subsorlption;   that  ha  vaa  pronisad  a  po^^ition  with  tha 
oorporatlon  if  he  ai^ad  said  aubaerlption;    that  the  oorporntlon 
failed  and  rafuaad  to  ^^iy  hia  tha  position  proKif^ad.     The  appftllcnt 
la  hi:,  brief  aayet       l^is  entira  oaaa  tobXb  upon  the  intarpratatlon 
to  ba  given  to  tha  abora  and   "oragolng  exhibit .      (Waning  the  aub* 
aorlptiem  blank)  vhathAr  it  1r  a  auboorlption  oontmot  or  an  a^raa* 
cient  to  mib<;oribe  at  aoau:   future  iinte.'*     The  appoUaa  adaiti  thla 
ia  the  only  queation  inTolvad  in  the  oase. 

From  an  axaninatlon  of  thia  doouamit  It  ia  our  opinion  t  <  t  It 
ic  on  ottt»rif!ht  subaeription  to  buy  stook.     Tha  appallant  oontenda 
that  tha  trial  0(Hirt  ^rrad  in  rendering  jud^rment  e/roinat  hiai,  baeauao 
ho  had  what  appears  to  bo  a  oopy  of  tha  ori/rinal  subaoription  on  vhiofa 
i?t  written  in  panoil,     v?ith  the  undaratanding  that  I  ba  put  on  tha 
Board  of  Dimotors".     It  in    ;'>noodad  that  tha  dafandant  noTer  vaa 
put  <»  tha  Boavt  of  Dtreotors  of  tila  Mmptaji  thera  '->ra,  tha  dafaad* 
ant  eontanda  that  tha  oonpiAaration  for  aald     ontraot  has  failed, 
and  th&t  he   ip.  not  llaMo  on  hla  etook  aub&oxlption* 

TroB  an  axaMination  of  the  exhibit:  in  thc>  reoord  it  ap>pe«r8 
that  it  iff  not  nitrjaaA  by  the  Nationrl  Airways  cyaten,   Ino«,  nor  by 
the  daf«»idant*     In  the  ease  oT  Jewoll  vs«   ;<ook   '^iYor  Paper  Co*,   101 
111*  57,  sv  nuit  wea  brour  t  by  eradltore  of  r.  Chioa^  pttbliahinc 
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hoas«  «(p;aln0t  ««V6ml  eidbsoribars  to  the  stock  of  the  oorporetltKi, 
whloh  wui  then  Innolvonti     The  oourt  in  dl  ^ouBsslBg  the  liability 
of  the  partiec^  subsoribing  used  the  foll*win(r  lanisuAS*,     '*It  la 
•1m  orgod  thttt  «  Iftrge  portion  of  the  etook  of  the  presMit  oo«- 
pmxijf  is  oolorable,  and  flotltloue  •  that  the  subsoribera,  in  aoae 
ineitanoea,  vera  notoriously  incolvent,  and  in  others  it  vas  ez* 
praasly  um^.erstood  thet  piqrmeot  was  not  ^opoetad  or  to  ba  exaoted, 
in  other  oaeoa  only  a  part  of  the  eubserlptlon  wea  to  be  ?nidf 
ai^d  in  some  Instanoos  payment  was  to  ba  made  in  eervloes  of  i*om» 
kind  Inntesd  of  money*     While  it  is  oonioded  there  is  some  OTldoiuio 
tendinis  to  establish  this  elaim,  yet  thrnre  are  ttio  euffioient 
reasons  why  it  oannot  aycil  hara:     tk  iha  first  plaoe,  it  is  alear 
that  the  oreditors  of  the  eompcny  oannot  be  affeoted  by  mere  priTata 
understanding  between  sub nori bar  and   the  subsorlptioa  a^ent  of  the 
eomnaay,  by  whioh  the  former  is  exonerated  from  the  performcnoe  of 
that  whloh  hl.i  Bt^sortption,  by  Its  terns,  plainly  re<uirea«     To 
permit  sush  a  thln^  would  be  to  sanation  a  palpable  fraud  upon  the 
oroditors  of  tus  oompany  and  the$  othor  stooldiolders.** 

It  is   tho  opinion  of  the  oourt  thnt  the  subnoription  for  stock 
slimed  by  the  defendant  ooul  '  not  be  varied  or  explained  by  oral 
toatimony  and  the  oopy  of  the  sitissoription  blank  offered  by  tho 
AftfonAant  should  not  be  oonsldeored  to  vary  the  terras  of  a  written 
•ontraot.     The  oourt  pro^nrly  held  thtvt  the  dof«;dant  was  liable 
on  this   subsorlntlon  for  this  .'^to(^  together  with  Interest  upon 
tb»  smao. 

The  ladisme.t  of  the  olroult  oourt  of   i'oorlr.  county  in  hereby 
affiimed, 

Jiidaaent  affirmed* 


f  ■ 


«^<Jt'i'  *'<j:j,.  WK 


STATE    OF   ILLINOIS. 

SECOND  DISTRICT  J  ""  I.  .TUS'i'US  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  ilio  keo]icr  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foresroing  is  a  true  copy  of  the  opinion  of  the  said  Ajipellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix-  the  seal  of  said 

Appellate   Court,  ai    Ottawa,  this day  of 

in  tho  year  of  our  Lord  one  thousand  nine  j 

hundred  and  thirty- f 

^ i 

CJfrl-  of  ihe  AppeUate  Courf  ' 

("oSlo — 5M^3-32) 


^^ 
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AT  A  TERM  OF  THE  APPELLATE /COURT 


Begun  and  held  at  Ottawa,  on  Tuesday,  the/secon>d<'''day  of  Odtobalr,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Eon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  ELAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Cle] 
E.  J.  VffiLTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
NOV  3  0  1934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


o«n«  ;;o«  Ottt.  A^niAa  No*  ?• 

IK  TIIK  4  PKLLATJS  COURT  OT  IIXDfOlS 
SKCOND  DISTRICT  • 


October  Tetn,  a*  1)»  1934.* 

FRa)  J«  TRIJDKAU,  ) 

Plaintiff:      Appall©©,  ) 

)  A|»peal  fs*on  th« 

vs«  )  County  Court  of 

Kankak**  County. 


01RT1UL  irOTUAL  IH.'iJURANCS 
COtfT'ART,  ) 

D«f«nA«ntt     Appellant*         ) 

WOLTK  ♦•?./. 

Fr«41  J«  TruAaau  started  a  salt  aipilnat  the  Central  Mtttuai 
Insuranee  Connany  In  the  Cotm^  Court  of  Kankakee  County  to  reoorer 
loas  auatatned  by  hl«  tlirouglk  the  burning  of  hla  autonobile*     The 
deelaratlon  oonalated  of  aao  eount  and  eet  fbrth  the  Inauranee 
policy  aueA  U]}on  In  hae  rntba^     To  this  deelaratlon  the  defondant 
filed  the  general  laeiie  and  two  apeoial  pleas,  elal  lag  that  the 
plaintiff  ande  nlsrepresantatlons  In  hi  a  applloatlon  for  Insuranee* 
The  ease  was  tried  before  a  jury  whleh  rendered  a  t  rdlot  In  ftiror 
of  the  plaintiff  in  the  sua  of  |780*00.     The  eourt  entered  judgment 
on  this  rerdlot  nnd  the  ease  is  brout^ht  to  this  eourt  on  appeal  tor 
reriow*     The  plaintiff  offered  his  polloy  of  inauranee,  and  erldenee 
to  tho  off  eat  that  his  autoraoblle  aas  destrcyed  by  fire  on  July  JBdth, 
1933|     also  erldenoe  to  establiah  tiae  imlue  of  his  oar  at  the  tliae 
it  ens  destroyed  by  the  fire*     The  only  erldenee  offered  by  the 
defen(tant  was  <»»  witness  by  ^e  nane  of  John  a  on,   for  the  nurp'MM 
of  ostablishlacfhe  value  of  the  ear,  and  another  witness  noned 
Leuth,  who  testified  to  re  airs  nade  on  the  plaintiff' a  car  In 
June,  1933 • 

The  appellant  has  assl jilted  nuneroes  errors  for  rerexMBsl  <f 
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ths  jud^oont,  but  the  only  ones  mrgued  In  his  prlntet^  brl«f  arst 
That  tha  tourt  should  h<iTa  f^mnted  def enchant *s  motion  far  an 

3truotad  var^ilet  at  tha  olosa  of  the  plftlntlff's  oTldanot,  and  at 
the  olosa  of  all  tha  oTidanta,  baea\tsa  thara  is  a  varinnoa  batvaan 
tha  allaJ9>tiona  of  tha  daolaration  and  tha  '^roof ;  and  also,  that  tha 
court  did  not  proparl/  InstrtJOt  tha  jury  es  to  the  law  In  tha  aaaa* 
and  tha  oourt  adnlttad  lmpro9ar  eTldenoa  orar  tha  objaotloa  of  tha 
defendant,  es  aolally  that  plaintiff* a  axnlblt  //•  vas  Inadralaalbla, 
and  it  was  arr>r  to  admit  it  orar  tha  ob, loot  ion  of  the  dafen<3ent« 
At  tha  el(MMi  of  tha  plaintiff* a  oaaa  tha  dafendant  mate  tha  follovlBg 
Tnctlon:    ^*Ho«  ocnaea  tha  dafandant  by  ^orar,  (Tragr  ft  Oowar  at  tha 
oloaa  of  all  the  aTidenaa  for  plntntiff  and  morea  tha  court  to 
axoluda  froa  tha  Jury  all  tha  oTldanM  offered  and  reoalTad  on  tfaa 
part  and  on  behalf  of  said  plaintiff,  and  inatruot  tha  jury  to  find 
tha  iasuea  for  tha  defendant,  and  tha  defencart  haretdth  oubciita 
sararata  inatruetions  for  tht^ntirpoaa  •  **     The  notlcm  that  tha 
defendant  aada  at  tha  oloae  of  all  the  ovidenoa  ia  aa  follows: 
*?t^otioB  by  defiindant  at  tho  oloaa  of  ell  tha  aridenoa  to  exclude  all 
of  the  eTidenoe  and  to  inatruot  the   jury  to  find  the  iaauea  for  tha 
defendant.*       It  will  be  obeerrad  froa  an  aocariina t ion  of  eaah  of  t^ieaa 
notions  that  no  ar^eolfio  ground  Is  t^ointad  out  why  tha  court  should 
inatrtiot  tl»  jury  to  find  for  tha  defendant.      Jvce  courta  hnra  held 
ttiat  Tarlanea  betvaan  the  proof  and  tha  allasjatloas  of  tha 
declaration  must  be  spaelfloaily  oolntad  out  to  the  court,  altliMr  ia 
a  notion  to  dlraet  a  fsrcllct,  or  it  eehould  be  raada  at  the  tisM  tbm 
aTidenaa  is  offered;   othervrlaa  Uve  objoatloa  is  «ilTad« 

In  the  easa  of  tha  L«  s»  ft  M*  RH.  CO*,  ts*     ard,  1^  111*, 
511,  on  pas«  City  our  Suprane  Co\rt  In  diaousslni;  hov  a  Tarlanoa 
batvaan  the  proof  and  tha  Aaalaration  should  bo  ralaad  uaa  tha 
following  IttBguaga:     "At  the  cloaa  of  tha  avidenaa  tha  defendant* a 
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6ouns«l  asked  the  oourt  to  inatruet  the  Jury  to  find  a  rerdlet  for 
the  defendant  on  the  ground  that  t  ere  naa  no  negllgenee  on  the  lart 
of  the  defendant!  and  the  aeeldent  ooeurred  throu^sh  the  neeligen«« 
of  the  plfilntiff,**  nnd  "the  proof  rariec  fron  the  deelaratlon.*' 
"Thla  vas  the  only  atte^npt  to  point  out  a  varlanee«  and  It  la 
clearly  Ineufflelent.     It  la  Incisnbent  vtrxm  tha  defendant  to  In'loate 
and  Ttolnt  out  In  what  the  rarlanee  oonslatedi,   ao  aa  to  enable  the 
oourt  to  mas  upon  the  queatloa  Intelligently,  and  alao  to  enable  the 
plAlctlff  to  ao  anend  her  pl«)adlng  aa  to  nake  1     oonfom  to  the 
eTldonee,   nnd  thua  avoid  defeat  upon  a  point  In  no  way  InTolTlnj;  the 
ir«rltB  of  her  ol«la«     '^ne.9T  our  statute  the  at^ar.d'sent  ml;<^t  haTe  been 
Instantly  mnde,    subjeet  only  to   the   tertsa  ay  the  oourt  nl»5ht  have  seen 
fit  to  Inipoae,  and  the   d^uuiy    L^it  have  proeeeded  aa  thou/gdi  no 
▼arlrnee  had  ever  exists  .     «  :;t#  Clair  County  Benevolent     ociety 
V.  raetaoR,  94  111.,  474."     In  the  ease  of  Chloa«o  flity  ry«  Co.,  v. 

oClain,  SU  111.,  on  i«ge  ^95^  the  oourt  ueea  the  following 
language:     **ve  think  the  fetota  and  olreumatanoea  itiieh  the  evldenee 
tended  to  ootabliah  are  in  substantial  aeoord  with  the  aver  en ta 
of  the  deolarctlo&t  but,  if  it  were  otherwiae,  the  oontontion  at 
varlanee  oomes  ow  too  late*     The  oa»e  ari-ieara  to  have  been  tried 
upon  it  a  Tnerlta*     Uo  apeelfie  objection  ar>r>«ar8  to  have  been 
BMide  m  re^rd  to  a  varlanee  between  the  evidenoe  and  the  deoi^.rao  on 
during  the  trial,  or  a  verdlet  asked  for  a-^-Millent  ^'■^<m  that  ground* 
In     eat  Chleago  l treat  l^*  Co,,  v«  Martin,  154  111*,  589,  an  objeetlon 
vma  ur£;ed  to  a  oertaiA  1  str'jotion  on  the  ^ound  of  verlanee,  and  it 
t-aa  vhere  aaid  (page  581)  {     '^The  objeetlon  to  the  InatniotloA  ancmtfts 
to  H  claim  of  varlanee*     The  defect  vaa  eurable,  end  had  the 

lelntlff^s  attention  been  ealled  to  the  nattar  by  a  aneeifie 
objeetlon  or  exeepticm,  he  oould  have  readily  amended  one  of  the 
counts  of  his  deeXaratlon  by  striking  out  tiiB  special  ratter 
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all«0t4  %her«lB«     Th»  Appellant,  not  hntlng  eff^irAad  hlra  an 
opportiioltj  to  do  thiBf  nust  b«  oonoiderod  «•  hcvinr;  wilTad  the 
objootlcm  that  it  now  aaav.a  to  avail  of***     MbA^  in  the  city  of  .^ollet 
v«   Johr.eoB,  177  111.,   178,  it  its  said,    (Pa^  1^4)  t      '*!%  Is  wall 
aattlad  that  aa  objootlon  allai;inK  Tarianoa  betaaan  tho  alla^rntiona 
and  tha  proof a  nuat  ba  aada  in  tha  trial  oourt,   in  ordar  to  eff  rd  aa 
opportunity  to  th«  plaintiff  to  amaad  tha  daalaretloa*     Such  objaatiaa 
ahould  proparlly  ba  mnda  at  tha  tlTse  tha  nvidanae  ia  offarad,  otienrlaa 
it  will  ba  aalTod*"     There  are  nunaroua  deoiaion^  both  by  our  Supreme 
Court  and  Appellate  Courta  that  adhere  to   thia  aame  dootrine* 

The  appellant  Also  oontanda  ttAt  tbe  court  orrad  ia  adrittlnt; 
in  oTldeaee  plaintiff's  exhibit  i^^  which  ia  a  proof  of  loaa  and  a 
report  otf  the  aAaldent  to  plaintiff *a  car,  for  tha  reaaon  thit  there 
iraa  a  variance  between  this  exhibit  and  the  declaration,     /ji  exatriratl  a 
of  the  record  diaeloaea  that  the  defsondant  did  not  objoat  to  the 
admlaalaii  of  thia     xhibit  on   the  ground  of  rerianee,  but  "for  tha 
reaa<m  that  it  waa  not  elgaiad'',  and,  "if  the  purnoae  of  it  ip.  to 
aonply  with  the  i^oliny,  im  think  it  cloarly  open  to  objaetlon, 
baaauaa  it  does  not  purport  to  be  the  atate^^ent  of  tha  aaaured,  but 
BMTaly  a  eoanninioation  b  twaen  tha  coiapany  and  its  ag  nt«     (  It  ia) 
Obje  ted  to  OB  Inanteriality}   (and  it  haa)  bo  bearing;  on  tha  eaae  at 
all***     Aa  we  hsTe  atated,  if  tha  defendant  viaVad  to  raiae  the 
objaotion  of  vorianae  batwea  tha  deeiaration  and  tha  nroof,  he  ahould 
have  made  that  ob/eotlon  spoolflaally  so  that  the  nlaintiff  e:>uld   hare 
amended  his  deeiaration  to  comply  vith  the  proof*     It  in  our  opinion 
that  tha  o-Aort  did  not  err  ia  adKitti^^  i^x^iibit  ,r6,  nor  in  denying 
the  defendant**  riotlon  f  r  a  diraoted  Terdit,  for  the  !toint  raied  upon 
baa  been  wairad* 

AB  objeetion  he  a  been  tnade  in  re.'^rd  to  ttie  girmi  lBetm0tian 
by  the  aoxrt,  and  ^e  refuaal   to    Uve  certain  inatruetioea  as  offered 


ti,mf  A.     ^  |><^  f  tt-tB-ti 


-5- 

by  th«  defendant*     "•  find  no  error  In  th«  lns%ruotlon«  «•  glT«B 
by  the  oourt  to  the  jury.     The  ap*Mllant  Acxts  not  .contend  that  th« 
▼erdiet  is  exMBslra*     n«  do  not  •••  ham  t^•   jury  onuld  hr^T*  found 
any  othar  vardlot  axaaot  for  the  TilRlntiffy   ^nd  any  error  thnt  the 
trial  court  nay  lave  conailtted  In  refitelng  to  glTe  the  instruetiona 
aa  offered^  or  sug  ;<ii8todf  by  the  appellant  le  hnmleaa  nnd  vould 
haTe  no  bearlns  upon  the  merlta  of  the  coiae.     The  judgr^nt  of  rhe 
County  Court  of  Kankakee  County  should  h9,  t  nd  ie,  hereby  affirmed* 

Judgsient  afflriaed. 
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STATE    OP   ILLINOIS. 

SECOND  DISTRICT  J  L  JUSTTS  L.  JOHXSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlu-  keopcr  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  triie  copy  of  the  opinion  (if  the  ,-aiil  Ajjpellate  Court  in  tlie  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  AVhercof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa.  this__ day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerl-  of  the  AppeUaie  Court 

(rasis— dM— 3-32) ., 


i'i^ 


AT  A  TERM  OF  THE  AP^ELL/TE  COURJ^ 


Begun  and  held  at  Ottawa,  on  Tuesday^  the  ^j^ond  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKIIK  R.  DOVE,  Justice. 
Hon.  ELAINE  HTJFFMAK",  Justice. 
JUSTUS  L.  JOENSOII.  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
NOV  SO  1934     *^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Q9n»   !!••  MB4  A««niA  No.  13 

In  tb«  Appellate  Court  of  Illinois 

soooad  Die trio t 

Ootebor  T«x«,  A.I>.  1934 

JToBioo  T*  Ror«r«, 

(Plaintiff)     ;^pollo«« 

Ap^ool  fro«  the  Ciroult  Court 
vo. 

of  &taxk  County 
Blanoho  L*  Loitdx, 

(Dofondant),  Appellant, 

lOiri  -  P.J. 

Thia  ease  wan  before  this  court  at  ^e  Ootober  Tena,  193:;, 
Qen*  No*  8700,  at  which  tiae  the  ease  wee  revereed  and  remanded« 
After  the  oaee  was  reraaudod  to  the  trial  ooux  t  the  plaintiff  amend' 
ed  his  deeleration  by  etrltcinfT:  out  the  major  oart  of  the  original 
deoXumtluu.       Thm  deolaratlon  now  etonde  aa  a  euit  on  three 
protOaiion-  notes  vritii  an  affida-vlt  of  nsrita  ettaohed.     To  this 
deolamtlon  the  defendant   filed  the  eeaie  plena  ae  were  filed  to 
the  orlj:;inal  deoleretion.     To  the  pleae  of  tho  def«idant,  the 
plaintiff  filed  replioationc.     The  ease  wan  tried  before  the 
eourt  without  a  3^ry,  who  founi^  the  iecuoa  in  fnvor  of  the 
plaintiff  and  aaeeaeed  the  danages  at  ';4509«e5*     To  review  the 
eorreotneeo  of  the  Jadfr^ent,  the  defendant  brin^f*  the  ease  to 
thin   oottrt  for  review  \y  appenl. 

The  faete  iavolred  in  thip  ouae  ere  fully  tet  forth  in  our 
fonaer  opinion  and  we  will  not  again  atteiapt  to  review  ttie  feote. 
It  eeeae  that  the  only  questicm  Involved  in  thif>  o«.ee  le,  whether 
the  plaintiff,  Jamee  T«  nogere,  aooepted  H«  G,  Oraig  as  a  debtor 
and  releaeed  Blanohe  L.   Leitoh,  the  appellont,  from  the  llebllity 
•a  the  aotea  that  she  aiiped*     There  is  no  dispute  but  that  the 
notatlone  printed  on  the  bao^  of  the  noteu  were  pluded  there  by 
Arthur  J.     alters,  onshier  of   the  Cieott,     altera  &  Hakuetraw  Baak, 
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without  notlo«,  knowlAd^o  or  oonf!(^::t  of  the  cppellee,   Janee  T. 
or^ern*      Kaltore  had  no  rlrht  or  auth*rity  to  pl«o«  those  nota- 
tiona  on  thi  notee  and  hny  presumption  thf>t  they  were  plaood 
tiiere  with  the  oonsmit  of  Hogere  es  a  pi^rt  of  the  tranaaotion 
dicappoars  entlrelj  when  ovidaaoe  waa  ijntrodaood  to  the  eontrary* 
Lohr  T»  Barloaan,  885  111*  385« 

ATtcr  a  oareflil  reyleif  of  the  Bbstraot  w«  ixre  unable  to 
find  my  evidenoe  to  KUpport  any  olaift  of  novaticm  entering  into 
the  traasaoldLone  betitaan   the  partiea,  but,  on  the   oontrary  the 
prAof  deanuitrates  to  ua    that  tbore  ir  no  euoh  novation*     we  find 
nothin>"  in  thn  reocrd  to  defeat  the  nppellea'a  ri^rht  to  the  Jndg* 
laent  B«attre<)|  and  are  of  the  opinion   Uiat  the  taae  should  be, 
and  &a  hereby  afflaaeA* 

JMI^Wtfit  affiznod* 
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STATE    OF   ILLINOIS. 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  .«aid  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Kccords  and  Seal  thereof,  do  hereby 

certify  that  the  forepoiiic;  is  a  true  copy  of  the  opinion  of  the  said  Aii]iellatp  Court  in  tlie  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  tlie  seal  of  said 

Appellate   Court,  ai    Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


CJerl-  of  the  AppeVaie  Court 

(-3S15— 5M— 3-32)  .^-^fc.? 


n\^ 


AT  A   TERM  OF   TH^PPELLAT|}  CC^RT, 


Begun  and  held  at  Ottawa,    on  Tuesdfay,    they^econd  day  of 

the  year  of  our  Lord  one   thousand  ni/fe  hmdred  &nd 

/ 
within  and  fcr  the   Second  DietricTs   of  the   State   of  I 


Present--   The  Eon.    FEED  G.    WOLFE,    Presiding  Just 
Hon.    FEAITELIK  R.    DOVE,    Justice. 
Hon.    ELAINE  HUFFMAlf,    Justice. 
JUSTUS  L.    JOHNS 
E.    J.   YffiLTER,    Sheriff. 


ice.   ( 


FFMAU,  Justice.  (/ 

son.  Clerk.    <M  •  §  i.«ri«  O  ^  «7 


BE  IT  REMS.MBEREI),  that  afterwards,  to-?/it:  On 
D'^C  22  1934   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8712  Agenda  No.  8 

In  the  Appellate  Court  of  Illinois 

Second  District 

February  Term,  A.D.  1934 

Phenie  Search  Vogel, 

appellee, 

Appeal  from  the  Circuit  Court 

of  Peoria  County 

The  Peoria  Creamery  Company, 

appellant, 

DOVE,  J. 

Appellee,  Phenie  Search  Vogel,  while  riding  as  a  guest  in 
an  automobile  driven  by  her  son,  sustained  injuries  on  June  9, 
1930,  as  a  result  of  an  accident  occurring  on  State  Highway  No,  8 
near  El  Paso,  Illinois. 

The  suit  was  instituted  on  March  4,  1932,  against  the 
Peoria  Cartage  Company  and  the  ;^eoria  Creamery  Company,  the  de- 
claration charging  general  negligence  on  the  part  of  both  defendants. 
Both  defendants  filed  a  plea  of  the  general  issue  and  the  Cartage 
Company  a  special  plea  denying  that  it  owned  or  controlled  the  tiuck 
referred  to  in  the  declaration  as  the  truei^  of  the  Cartage  Company. 
Upin  these  pleas,  issues  were  joined,  the  cause  submitted  to  a  jury 
and  a  verdict  returned,  finding  the  appellant,  Peoria  Cretaaery  Com- 
pany, guilty,  and  assessing  plaintiff's  damages  at  $7,000.00,  The 
jxiry  found  the  Peoria  Cartage  Company  not  guilty.  Upon  this  verdict, 
after  overruling  a  motion  for  a  new  trial,  judgment  was  rendered  and 
the  record  is- brought  to  this  court  for  review  by  appeal  by  the 
Peoria  Creamery  Company. 

The  evidence  disclosed  that  the  accident  occurred  about  8:00 
o'clock  on  the  evening  of  June  9,  1930,  about  two  and  one-half 
miles  rrest  of  El  Paso,  and  between  ten  and  eleven  miles  east  of 
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Eureka.  At  the  point  of  collision  the  road  runs  at)proxiniately 
straight  east  and  west  and  is  comparatively  level.  Route  Ilo.  8  is 
a  concrete  slab  highway  eighteen  feet  wide,  with  a  black  line  in 
the  center,  and  the  dirt  shoulder  on  each  side  of  the  slab  is  be- 
tween three  and  one-half  and  four  and  one-half  feet  in  ?/idth.  The 
pavement  was  dry,  although  it  had  rained  earlier  in  the  day.   The 
sun  set  that  evening  at  ^:29  o'clock.   Richard  Vogel  is  the  son  of 
the  plaintiff,  forty  years  of  age,  and  he  v.'as  driving  the  car,  which 
was  a  five  passenger  Oakland  sedan,  at  the  time  of  the  accident. 
In  the  car  v/ith  him  were  appellee,  his  mother,  and  his  cousin,  Dr. 
Beulah  R.  H.  Rhoden.  Appellee  and  Dr.  Rhoden  sat  in  the  rear  seat. 
Dr.  Rhoden  sitting  immediately  back  of  the  driver,  and  appellee 
sittin  ;  on  her  right.   According  to  Richard  Vogel 's  testimony,  his 
car  was  in  perfect  condition  mechanically  and  was  travelling,  accord- 
ing to  his  estimate,  at  about  thirty  miles  per  hoxir  at  the  time  of 
the  collision.  Appellant's  truck  was  in  charge  of  Eustace  Hinder- 
liter,  who  was  unaccompanied  on  the  evening  in  question.  This  truck 
was  twenty-seven  and  one-half  feet  in  length,  nine  and  one-half  feet 
high  and  seven  feet  wide,  and  had  a  gross  weight  of  23,350  pounds. 
Its  lighting  equipment  consisted  of  two  headlights  and  three  green 
dome  lights  in  front  and  three  red  dome  lights  in  the  rear  and  one 
red  ta.il  li.ght  on  the  frame.  As  the  Creamery  truck  proceeded  easter- 
ly on  Route  No,  8,  a  pin  was  sheared  off  from  the  distributor  and 
the  truck  obliged  to  stop  on  the  ri ;ht  side  of  the  black  line,  the 
left  side  of  the  truck  being  two  feet  south  of  the  black  center 
line  in  the  pavement.  It  vias  about  7; 30  P.  '.:,  when  this  break  in 
the  machinery  of  appellant's  truck  mad  it  impossible  to  proceed 
further  and  Ivlr.  Hinderliter,  leaving  the  truck  unattended,  went  to 
the  home  of  Ivan  Snow,  a  distance  of  five  or  six  hxondred  feet,  and 
called  by  phone  John  Sadler,  a  mechanic  living  at  El  Paso,  who 
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arrived  at  the  place  where  the  truck  was  parked  about  fifteen  minutes 
thereafter.   Upon  the  arrival  of  Sadler  in  his  service  truck,  he  sug- 
gested that  they  had  better  tov;  the  truck  into  El  Paso,  because  if 
they  foimd  the  gear  in  the  bottom  of  the  distributor  broken,  they 
would  have  to  get  a  new  one,  but  Hinderliter  replied  th':t  it  would 
be  better  to  take  the  distributor  off  and  ascertain  the  miture  of 
the  trouble  and  they  would  then  determine  what  to  do.  The  distribu- 
tor was  then  taken  off  and  it  v/as  ascertained  what  the  trouble  was, 
and  the  distributor  was  removed  and  taken  to  the  work  shop  near 
Snow's  residence  by  Hinderllter  and  Sadler  and  the  appellant's 
truck  remained  on  the  pyvement  unattended,  and  it  was  while  they 
were  at  the  Snow  work  shop  repairing  the  distributor  that  the  truck, 
designated  in  this  record  as  the  Peoria  Cartage  truck,  driven  by 
Ed\vard  Bell,  accompanied  by  John  Butkovitz,  approached  from  the 
west  and  stopped  or  was  comin-  to  a  stop  between  thirty  and  fifty 
feet  v/est  of  the  Creamery  truck,  because  of  the  approach  of  a  car 
from  the  east.  About  the  time  the  driver  of  the  Cartage  truck  was 
bringing  his  car  to  a  stop,  the  car  in  which  appellee  was  riding 
was  approaching  from  the  west,  going  in  an  easterly  direction.  In 
atteiiiptini?  to  pass  the  cartage  truck,  the  driver  of  the  Yogel  car 
passed  over  the  center  line  into  the  north  traffic  lane,  and  as  he 
did  so,  he  observed  the  car,  which  afterward  proved  to  be  one  drivaa 
by  George  Troye,  approaching  from  the  east,  and  in  order  to  avoid 
a  head-on  collision  with  this  car,  he  turned  his  car  back  into  the 
south  traffic  lane,  and  in  so  doin^^,  the  center  of  his  car  came  in 
contact  with  the  left  rear  corner  of  the  Cartage  truck,  and  as  a 
result  thereof,  appellee  received  the  injuries  to  recover  for 
which  this  suit  was  instituted. 

As  grounds  for  reversal,  it  is  insisted  by  appellant,  first, 
that  the  evidence  does  not  disclose  that  it  was  guilty  of  any 
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negligence;  second,  that  the  appellee  is  f'.uilty  of  contribu- 
tory negligence;  third,  that  the  pr'^sence  of  the  Carta.-^e  Company 
truck  was  an  intervening  cause  iv|ilcli  broke  the  causal  connection 
between  the  original  wrong  of  the  appellant,  if  rny,  and  the  result- 
ing injury;  fourtjr,  that  the  motion  for  a  new  trial  should  have  been 
allowed  because  of  newly  discovered  evidence,  that  improper  evidence 
was  admitted  upon  the  trial  and  that  some  of  the  given  instructions 
were  erroneous. 

Dr.  Beulah  R.  H.  Rhoden,  whi  was  sitting  in  the  rear  seat 
of  the  Vogel  car  with  appellee,  at  the  time  of  the  collision,  also 
received  injuries  to  recover  for  which  she  instituted  suit  in  the 
Circuit  Court  of  Peoria  Coimty  again. :t  both  the  Peoria  Creamery 

Company  and  the  Peoria  Cartage  Company,  which  re.^ulted  in  a  jud.^ent 

and 
in  her  favor/against  both  defendants.  From  that  judgment  the 

Peoria  Creamary  Company  prosecuted  a  writ  of  error  to  this  court, 
being  General  ITumber  8750,  and  the  Peoria  Cartage  Company  brought 
the  record  to  this  court  for  review  by  appeal,  being  G-eneral  Number 
8754.  Opihiohs  in  these  cases  are  filed  this  day,  and  it  is  there- 
fore not  necessary  for  us  to  repeat  what  we  said  in  those  opinions. 
In  the  Rhoden  case,  we  stated  that  the  question  of  negligence 
on  the  part  of  the  servant  in  whose  charge  the  Creamery  truck  had 
been  placed  and  whether  such  negligence  was  the  proximate  cause 
of  the  collision  or  v/hether  the  presence  of  the  Cartage  truck  was  an 
independent  intervening  cause  were  all  q^uestions  of  fact  for  the 
jury  to  determine,  and  we  there  held  that  the  trial  court  was 
warranted,  under  the  evidence,  in  submitting  those  questions  to 
the  jury  and  the  jury  were,  from  all  the  facts  and  circumstances  in 
evidence,  warranted  in'ifinding  that  the  causal  connection,  b.:tweai 
the  conduct  of  the  servant  of  the  Crerjnery  Company  and  the  collision, 
was  tmbroken  by  any  intervening  cause,  and  that  the  proximate  cause 
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of  the  Injuries  which  Dr.  Rhoden  sustaihed  was  the  necligence  of  the 
appellant  here.  Under  the  evidence  in  this  record  we  have  arrived 
at  the  same  conclusion,  and  in  our  opinion  the  Jury  were  warranted, 
under  the  facts  and  circumstances  in  evidence,  as  disclosed  by  liiis 
record,  in  findini^  that  the  injuries  which  appellee  sustained  were 
due  to  the  negligence  of  appellant,  that  the  presence  of  the  Cartage 
Company  truck  was  not  an  independent  intervening  cause  which  broke 
the  causal  connection  between  this  ne^^ligence  and  the  injuries  which 
appellee  suffered  and  that  appellant's  negligence  was  the  proximate 
cause  of  the  collision. 

Appellant  insists  that  appellee  was  guilty  of  such  contribu- 
tory negligence  as  to  bar  a  recovery.  In  their  argument,  they  state 
that  the  evidence  discloses  that  appellee,  although  possessed  of  ;ood 
eyesight,  and  looking  at  the  pavement  in  front  of  the  car  in  which 
she  was  riding,  did  not  observe  the  truck  into  which  the  Vogel  car 
collided  until  she  was  within  tv/enty  or  twenty-five  feet  from  it, 
and  did  not  say  anything  or  make  any  objection  or  remonstrance  of 
any  kind  to  her  son  with  reference  to  what  ho  should  do  or  not  do 
while  they  were  traveling  the  eleven  miles  preceding  the  collision. 
Accordin;3  to  her  testimony,  the  car  vras  proceeding  in  the  neighbor- 
hood of  thirty  miles  per  hour  durin.;-:jftiese  last  eleven  miles,  and 
according  to  the  evidence  of  the  driver  of  the  car,  tne  headlights 
had  been  dtomed  so  that  twenty  or  twenty-five  feet  ahead  was  as  far 
as  anyone  of  those  in  the  car  could  see.   Appellee,  at  the  time  of 
the  accident,  was  an  elderly  lady,  seventy- two  years  of  age.   The 
was  the  mother  of  the  driver  of  the  car,  and  while  it  is  true  that 
where  a  guest  has  reason  to  apprehend  danger,  she  has  no  right, 
simply  because  someone  else  is  driving  the  car,  to  omit  reasonable 
and  prudent  efforts  to  avoid  the  danger,  still  the  law  only  required 
her  to  exercise  such  care  as  the  exigencies  cf  the  situation  re- 
quired.  The  fact  that  appellee  did  not  do  or  say  anything  as  the 
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car  approached  the  truck,  did  not,  in  our  opinion,  shov/,  as  a  matter 
of  law,  that  she  was  not  in  the  exercise  of  ordinary  care  for  her 
own  safety. 

In  Christensen  v,  -Johnston,  207  111.  App.  209,  the  court 
quoted  with  approval  the  followinf^  langua;5;e  from  Clarke  v.  Connecti- 
cut Co.,  83  Conn.  219:  "'.That  conduct  on  the  passen^^^er^s  part  is  neces- 
sary to  comply  with  his  duty  must  depend  upon  all  the  circumstances, 
one  of  which  is  that  he  is  merely  a  passenger  having  no  control  over 
the  management  of  the  vehicle  in  which  ho  is  being  transported. 
Manifestly  the  conduct  which  reasonable  care  requires  of  such  a 
passenger  will  not  ordinarily,  if  in  any  case,  be  the  sane  as  that 
which  it  would  require  of  the  driver.  V'hile  the  standard  of  duty  is 
the  s£Lme,  the  conduct  required  to  fulfil  that  duty  is  ordinarily  dif- 
ferent because  their  circumstances  are  different".  The  question 
whether  appellee  did  or  failv=id  to  do  all  that  a  reasonable  person 
in  like  circumstances  would  have  done  was  pribperly  submitted  to  the 
jury  by  the  trial  court.   'Vaitrovich  v.  Tllack,  254  111.  App.  49;  ?t. 
Clair  N4t,  E'k.  v.  Mona[3han,  256  111.  App.  471. 

One  of  the  reasons  why  appellant  insists  its  motion  for  a 
new  trial  should  have  been  granted  v/as  that  upon  another  hearing  it 
would  be  able  to  protJuce  as  a  witness  George  Troye.  This  case  was 
tried  in  April  1933  and  on  June  7,  1933  appellant  located  Troye 
and  procured  his  affidavit.   As  disclosed  by  this  affidavit,  Troye 
was  driving  west  from  SI  Paso  to  Peoria  on  Route  No.  8  on  the 
evening  in  question,  and  he  first  observed  the  Vogel  car  as  he, 
Troye,  approached  appellant's  truck  and  when  the  Vogel  car  was  about 
one-half  mile  west  of  appellant's  truck;  that  Troye  wastravelling 
about  forty  miles  par  hour  and  the  Yogel  car  was  travelling  at  least 
fifty  miles  per  hour  and  continued  at  that  same  rate  of  sp^ed  as  long 
as  he  could  observe  it;  that  v/hen  the  Yogel  car  collided  with  the 
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truck,  Troye  was  immediately  north  of  the  Vop;el  car  and  he  drove  his 
car  off  the  pavement,  into  a  ditch  and  then  back  upon  the  pavemeht. 

If  ."roye  had  been  present  and  testified,  as  disclosed  by  his 
affidavit,  his  evidence  would  have  been  cumulative  only,  and  it 
was  not  of  such  a  controlling  and  conclusive  character  that  if  the 
case  was  retried  his  evidence  wo\ild  change  the  result.  The  Rhoden 
case  was  tried  subsequehtly  to  the  time  this  case  was  heard.   Troye 
testified  in  that  case  and  the  jury  found  a  verdict  af^ainst  both 
defendants.  There  was  no  error  in  overruling  appellant's  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

During  the  progress  of  the  trial,  Everett  Bell,  the  driver 
of  the  truck  spoken  of  in  this  record  as  the  Cartage  Cdmpany  truck, 
was  called  as  a  witness  and  examined  by  counsel  representing  the 
Cartage  Company.  Upon  cross  examination,  he  testified  that  the 
first  time  he  talked  to  any  one  about  the  case  was  to  Ivtrs.  Joostai , 
whose  husband  took  appellee  and  Dr.  Rhoden  to  the  hospital;  that  he 
had  not  talked  to  any  one  about  the  cose  before  that  time.   Counsel 
then  asked  him;  "Did  you  make  any  report  after  this  accident?" 
and  the  witness  answered  in  the  affirmative.   He  was  then  asked: 
"To  whom?"  and  he  replied:  "To  the  insurance  man".  At  the  conclusion 
of  the  cross-examination  of  this  witness,  counsel  inci.ulred  of  the 
witness  whether  he  reported  the  fact  that  r.  Joosten  had  taken 
appellee  to  the  hospital  immediately  after  the  accident  and  he 
answered  that  he  had  and  was  asked  to  whom  and  he  said:"\7hen  I  made 
out  my  report".  He  was  then  asked:   "Vho  did  you  give  that  name  to  - 
that  report?".   The  question  was  objected  to  by  Itr.  Elliott,  counsel 
representing  the  Cartage  Company.  The  objection  was  overruled  and 
the  v/itness  answered!  "The  insurance  man".  Upon  motion  of  Llr. 
Elliott,  the  answer  was  stricken  and  the  court  Instructed  the  j\iry 
to  disregard  the  answer.   After  the  v/ltness  had  concluded  his  testi- 
mony, -Mr.  Elliott  moved  the  court  to  vdthdraw  a  juror  and  continue 
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the  case,  and  counsel  for  appellant  stated  that  he  joined  in  the 
motion  which  was  denied  by  the  trial  court. 

It  will  be  observed  that  no  objection  or  motion  to  strike 
this  evidence  was  made  by  counsel  for  appellant,  but  only  by  counsel 
for  the  Cartage  Company  and  the  jury  found  the  Cartage  Company  not 
guilty.  Furthenaore  Bell  was  an  employee  of  the  Carta^f^e  Company  truck 
and  the  report  he  made  was  made  by  him  as  a  servant  of  that  company 
and  not  appellant.  The  inquiry  was  a  legitiarate  one,  as  one  of 
the  issues  upfcn  the  trial  was  whether  Bell  was  an  employee  or 
servant  of  the  Cartage  Company  or  John  Dvob,  whom  the  Cartage  Com- 
pany contended  ovmed  the  truck  and  an  inquiry  v/'hether  Bell  reported 
the  accident  to  .svob  or  the  officers  of  the  Cartage  Company  was 
proper. 

The  three  instructions  complained  of  are  instructions  Nos. 
8,  9  and  10.   Instruction  No.  8  is  as  follows:   -'The  Court  instructs 
the  jury  that  on  June  9,  1930  the  :>tatute  of  the  State  of  Illinois 
provided  as  follows:   'No  driver  of  a  vehicle  shall  suddenly  stop, 
slow  down  or  atterapt  to  turn  around  without  first  si-;?ialling  his 
intentions  ;yith  outstretched  arm  or  otherwise  to  those  following 
closely  in  the  rear."  Appellant's  criticism  is  that  it  was  not 
applicable  to  the  case  and  the  jury  v/as  misled  thereby.  This  in- 
struction could  only  have  been  imderstood  by  the  jxuy  as  applying 
to  the  driver  of  the  Cartage  Company  truck,  and  inasmuch  as  the 
jury  found  the  Cartage  Company  not  guilty,  appellant  was  not  injiired 
or  its  cause  prejudiced  by  the  giving  of  this  instruction,  and  in 
our  opinion  the  jury  coiild  not  have  been  misled  tnereby. 

Instruction  Ko.  9  is  as  follov7s,  viz:   "The  court  instructs 
the  jury  that  on  June  9,  1930  the  statutes  of  the  >tate  of  Illinois 
provided  as  follows:   'No  driver  of  a  vehicle  shall  stop  the  same  on 
any  durable  hard-surfaced  btate  Highway  or  allow  it  to  stand  in  such 
position  that  there  is  not  ample  room  for  two  vehicles  to  pass  upon 
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the  road,  nor  shall  any  person  unload  his  cargo  or  transfer  it  frora 
one  vehicle  to  another,  except  in  case  of  emergency.,  upon  such  high- 
way'." The  phrase,  "nor  shall  any  person  unload  his  cargo  or  trans- 
fer it  from  one  vehicle  to  another",  has  no  application  to  the  facts 
in  this  particular  case  and  should  have  been  eliminated.  This  in- 
struction, however,  is  in  the  language  of  the  Statute,  ani"^  it  was 
not  improper  to  .jive  it.  Liedeck  v.  City  of  Chicafzo,  248  111,  .-.pp. 
545.   The  further  criticism  is  made  that  by  it  the  jury  were  led  to 
believe  that  if  aopellant's  truck  did  stop  and  stand  on  the  pavement, 
that  act  constituted  negligence.   Instruction  No.  44,  given  at  the 
request  of  appellant,  told  the  jury  that  if  they  found,  frcra  the 
evidence,  that  the  mechanism  of  the  truck  of  appellant  broke  under 
circumstances  making  it  necessary  for  the  driver  of  the  truck  to 
stop  the  truck  on  the  concrete  slab,  it  was  not  illegal  for  the 
driver  to  so  ston  the  truck  and  that  under  such  circumstances  such 
act  of  stopping  on  the  slab  did  not  constitute  an  act  of  negligence 
on  the  port  of  the  driver  of  the  truck  or  of  appellant.   There  was 
also  3iven,  at  the  request  of  appellant,  this  further  instruction, 
viz:   "The  jury  are  instructed  that  imder  the  evidence  in  this  case, 
the  driver  of  the  truck  of  the  Peoria  Creamery  Company  had  to  meet 
an  emergency  with  said  truck  of  the  Peoria  Creamery  Company,  and  by 
reason  of  such  emergency,  said  truck  of  the  Peoria  Creamery  Company 
was  forced  to  come  to  a  stop,  and  you  are  instructed  as  a  matter  of 
law  that  under  the  statute  of  the  State  of  Illinois,  said  truck  had 
the  ri^ht  to  come  to  a  stop  on  the  south  side  of  the  concrete  portion 
of  the  hard  road  because  of  such  emergency,  and  if  you  find  from  the 
evidence  that  the  driver  of  said  truck  of  the  Peoria  Creamery  Company 
left  said  truck  on  said  south  side  of  the  concrete  portion  of  said 
hard  road  for  a  reasonable  period  of  time,  properly  lighted,  if  you 
find  under  the  evidence  that  lights  weie  necessary,  for  the  purpose  of 
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repairing  a  defect  in  the  mechanism  of  said  truck,  then  under  such 
stc.te  of  the  proof,  you  should  finci  the  defendatit,  Peoria  Creamery 
Company,  not  guilty." 

These  instructions  taken  to^other  presented  appellant's  theory 
of  its  defense  and  the  instruction  complained  of  could  not  have  mis- 
led the  jury. 

Instruction  No.  10  told  the  jury  that  on  June  9,  1930,  the 
Statute  of  this  state  provided  as  fclloTrs:   "On  approaching  another 
vehicle  proceeding  in  an  opposite  direction  and  v/hen  7;ithin  not 
less  than  two  hundred  and  fifty  feet  of  the  same,  any  person  in 
charge  cf  a  motor  bycycle  or  motor  vehicle  equipped  with  electric 
headlight  or  hoadll.^ts,  shall  dim,  drop  or  extinguish  such  headlight 
or  headlights".  The  criticism  of  this  instruction  is  that  there  was 
no  evidence  upon  which  it  could  be  based,  aaad  that  it  tended  to 
mijslead  the  jury  into  concludiiig  that  if  the  driver  of  the  car  in 
which  appellee  was  riding  dimmed  the  lights  or  was  riding  with  dim 
lights,  appellee  was  in  tlie  exercise  of  due  care  and  entitled  to 
recover.  There  is  no  merit  to  these  criticisms.   Richard  Vogel's 
testimony  was  that  after  leaving  Eureka,  he  had  his  bright  lights 
on,  except  v;hen  he  met  traffic  coming  from  the  opposite  direction, 
and  at  those  times  he  dimmed  his  li rihts  and  that  the  Ir.-t  car  which 
passed  him  goinr;  in  a  westerly  direction  was  only  a  matter  of  seconds 
before  the  collision,  and  at  the  time  of  tne  collision  he  had  his 
dim  lights  on.  Appellant's  given  instruction  !:o.  59  is  as  follows: 
"The  jury  are  instructed  that  the  plaintiff  is  not  entitled  to  a 
recovery  unless  she  herself  was  free  from  contributory  negligence, 
and  as  to  this  freedom  from  contributory  negligence,  t}i.e  plaintiff 
has  the  burden  of  proof.  If  you  fine',  fron  the  evidence  that  the  car 
in  which  the  plaintiff  was  riding  was  being  driven  at  a  speed  greater 
than  would  have  been  used  by  a  reasonably  T)rudent  person  in  view  of 
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the condition  of  visibility,  tne  condition  of  the  headlights,  the 
condition  of  the  high'.my,  and  ell  other  surrounding  circumstances, 
and  if  you  further  find  that  such  speed,  und  r  the  circumstances, 
was  a  proximate  ct^use  of  the  accident  in  question,  &nd  if  you  further 
find  from  the  evi  Aenc  •  that  the  plaintiff  knew  of  the  s^^ed  of  said 
automobile,  and  knew  of  the  condition  of  the  lij^hts,  and  knew  of  the 
condition  of  visilllity,  and  other  surrounding  circumstances,  and 
th.'t  she  made  no  objection  of  any  kind  as  to  the  manner  in  which  said 
automobile  was  being  operated,  then,  in  cuch  event,  the  plaintiff  was 
guilty  of  contributory  neglir^ence,  and  you  should  find  the  defendants 
not  guilty".  And  appellant's  given  instruction  No.  40  is  as  follows: 
"The  jury  are  instructed  that  v.'hsn  any  automobile  is  proceedin;^  upon 
any  public  hi.T;hway  in  this  state  durinr  ths  period  from  one  hour  after 
sunset  to  sunrise,  it  shall  carry  tY/o  lighted  headli:hts,  visible  at 
least  two  hundred  feet  in  the  direction  toward  which  such  automobile 
is  proceeding;  and  if  you  believe  from  the  evidence  that  the  li^^hts 
on  the  automobile  in  v/hich  plaintiff  v/as  riding  v;ere  such  that  they 
would  not  show  in  the  direction  toward  which  it  was  traveling  at  least 
tvro  hundred  feet,  as  provided  by  statute,  and  you  further  believe  from 
the  evidence  that  said  automobile  was  bein^?  driven  at  a  speed  greater 
than  would  have  been  used  by  a  reasonably  prudent  man  in  view  of  the 
condition  of  sGid  lights  and  all  otj.er  surrounding  circumstances  at 
the  time  of  the  accident  in  (iU'-;stion,  and  if  you  further  believe  from 
the  evidence  that  such  operation  of  said  automobile  in  which  the 
plaintiff  v;as  riding  was  a  proximate  cause  of  the  accident  in  question, 
and  if  you  fxirther  find  from  the  evidence  that  the  plaintiff  saw  the 
condition  of  such  li'.hts  and  knew  of  said  manner  in  which  said  auto- 
mobile -lAas  bciing  operated,  end  you  further  find  that  the  plaintiff 
made  no  objection  of  any  kind  as  to  the  manner  in  which  said  automo- 
bile was  being  operated,  then,  in  such  event,  the  plaintiff  v;as  guilty 
of  contributory  negligence,  and  you  should  find  the  defendants  not 
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gullty."  There  was  evidence  in  the  recorcl  which  warranted  the  coiirt 
in  giving  instruction  No.  10,  and  iThen  read  in  connection  with  these 
instructions  given  at  the  request  of  appellant,  the  criticisms  thereto 
are  untenable. 

We  have  read  this  record  with  care.  Appellee  suffered  severe 
injuries,  and  it  is  not  contended  that  the  da-nages  av,arded  ars 
excessive.   The  errord  relied  upon  for  reversal  are  largely  questions 
of  fact,  and  the  findings  of  the  jury  are  sustained,  in  our  opihlon, 
by  the  evidence.   There  are  no  reversible  errors  in  the  record  and 
the  judgment  is  therefore  affirmed. 

JUDGMENT  A.FriRMED. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  ilio  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  forefroiiig  is  a  true  copy  of  the  opinion  ui  the  said  A]ipellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  ^Vhereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

^ , _in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Ch.rl-  of  the  Appellaie  Court 

(73S15— 5M— 3-32)  -,;^^7 


^i' 


(^ 


AT  A  TERM  OF  THE  APPELATE  Cp^RT; 


^E 


Begun  and  held  at  Ottawe,  on  TuesdayV'the  sep<md  day  of  October,  in 
the  year  of  our  Lord  one  thousarfd  nine  hundred  snd  thirty- n.ur, 
within  and  fci-  the  Second  District  of  the  State  of  Illinois': 
Present--  The  Ken.  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  FIcAITELIN  R.  DOVS,  Justice. 
Hon.  ELAINE  HTJFPMA17,  Justice. 

JUSTUS  L.  JOKHSOn.  Clerk.      ^    i     t   JL«A*  OdtiJ 
E.  J.  VffiLTER,  Sheriff. 


BE  IT  REMEMBERSI),  that  after^vards,  to-wit:  On 
UtU  22  '-"■  ■   *^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8754  Agenda  No.  3 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1934 

Beulah  R.  H,  Rhoden, 

appellee, 

Appeal  from  the  Circuit  Court 

YS. 

of  Peoria  County 
Peoria  Cartage  Company, 

appellant. 

DOVE,  J. 

Appellee,  Beulah  R.  H,  Rhoden,  while  riding  as  a  f^est  in  the 
automobile  of  her  cousin,  Richard  Vogel ,  was  injured  on  June  9, 
1930,  as  a  result  of  the  car  in  which  she  was  riding  and  which  was 
being  driven  by  Vogel  running  into  the  comer  of  a  truck  on  State 
Highway  number  eight  near  El  Paso,  Illinois.  She  recovered  a  judg- 
ment in  the  Circuit  Covtrt   of  Peorta  County  for  -;?20,000.00  against 
the  Peoria  Creamery  Company  and  the  Peoria  Cartage  Company,  and  from 
that  judgnent,  appellant,  the  Peoria  Cartage  Company,  has  perfected 
this  appeal  and  brings  the  record  to  this  court  for  review. 

The  Peoria  Creamery  Company  prosecuted  a  writ  of  error  to 
this  court,  being  general  number  8750,  and  an  opinion  in  that  case 
is  this  day  filed,  which  reverses  the  judgment  of  the  trial  court 
and  remands  the  cause  for  another  trial,  because,  in  oxir  opinion, 
the  verdict  against  appellant  here  was  manifestly  against  the  weight 
of  the  evidence.  While  it  is  therefore  unnecessary  for  us  to  re- 
iterate what  was  said  in  the  opinion  filed  in  General  Number  8750, 
there  is  one  contention  advanced  by  appellant  herein  which  was  not 
called  to  our  attention  by  plaintiff  in  error  in  that  case,  and 
no  errors  were  assigned  therein  by  this  appellant. 

Appellant  here  insists  that  it  was  not  the  owner  of  the  truck 
into  which  the  Vogel  car  collided;  that  John  Svob  owned  it  and  it 
was,  at  the  time  of  the  collis|4ion,  operated  by  his  servants,  over 
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whom  appellant   had  no  control;    that  Svob  was  an   independent  con- 
tractor,  and   it   was  therefore   incumbent  upon  the  trial  court,    at 
the   conclusion  of  the  evidence,    to  ,^rant  appellant's  motion  for 
an   instructed  verdict. 

The    evidence  discloses   that  some    time  before   the  accident, 
Svob  bought  this  truck,    obtained  a  license   in  his  ovm  name,   pay- 
in,^  the   fee   therefor  and   entered   into   an   oral  contract  with 
appellant   by  the   terms  of  which  appellant,   a   common  carrier  of 
freight  for  hire,  was  to  solicit  freight  and   merchandise  for   trans- 
portation,  make  the  necessary  arrangements  therefor  and  maintain 
terminals  at  Peoria  and  Chicago,   from  which  the  freight  would  be 
loaded  and   unloaded.      At  these  terminals,    its  employees  directed 
the  loading  and  unloading  of  the  freight.     Appellant  kept  all  the 
records  in  connection  therewith,    issued  way-bills   in  its  name 
which  designated  the  consignee  and  point  of  destination.     Appellant 
advertised  for  freight  in  various  newspapers,   paid  therefor,   and 
collected  the   transportation  charges,   retaining  thirty  per  cent 
thereof  for  its  services  and  designated  the  regular   trips  which 
were  made.     John  Svob  hired  the  driver  and  employees  for  his   truck, 
paid  their  wa:'es  and   co\ild  discharge  them  at  pleasure.     He  also 
paid  the  truck  maintenance,    to -ether  with  the  gas  bills,    oil, 
stora^  and   tires.     Upon  this  trial  Svob  testified  that  he  re- 
ceived seventy  per  cent  of  the  gross  revenue  derived  fran  all 
freight  ^Ich  his  truck  hauled,   but  upon  another  trial,    in  which 
Mrs.  Vogel  was  the  plaintiff  and  which  involved   this  seme  collision, 
he  testified  that  appellant  received  thirty  per  cent  and  he  seventy 
per  cent  of  the  net  profits.     It  further  appeared  from  the  evidencH 
that  as   soon  as  Svob  became   the    owner  of  the   truck,    it  was  placed 
in  use  by  appellant,  along  with   other  trucks,    in   the  transportation 
of  freight,  appellant  having  painted  thereon,    "Peoria  Cartage   Com- 
pany,  ITo.    18,    Long  Distance  Hauling,   Peoria,    Chicago,   Springfield, 
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Bonded  and  Insured".   In  sinaller  letters  there  also  appeared  thereoh 

Mr.  Svob's  name. 

In  Shannon  v.  Nightingale,  321  111.  158,  it  appeared  that 

the  plaintiff  was  injured  by  a  truck  belonging  to  Hose  Loux,  which 

was  driven  by  Dale  Pratt.  At  the  time  the  injuries  were  sustained, 

Pratt  was  engaged  in  hauling  gasoline  and  oil  which  belonged  to 

Vto.  R.  Nightingale  and  John  P.  Pallissard,  partners,  doing  business 

as  the  Eastern  Illinois  Oil  Company.  The  plaintiff  recovered  a 

judgment  in  the  circuit  court  against  ITightingale  and  Pallissard, 

which  this  court  affirmed,  and  in  affirming  that  judgment,  the 

Supreme  Court  said:   ''This  record  presents  no  question  of  lav;  for 

our  consideration  except  that  raised  by   the  motion  to  direct  the 

verdict.  The  question  arising  on  this  motion  is  v;hether  there  is 

any  evidence  tending  to  sustain  the  plaintiff's  side  of  the  issue. 

The  plea  that  Dale  Pratt  was  not  the  servant  of  the  defendants 

raised  an  issue  of  fact.   *  *  *  if  -the  contract  of  the  plaintiffs 

in  error  with  L!rs.  Loux  had  been  in  ^-oriting,  the  question  whether, 

in  performing  the  work  of  delivering  gasoline  and  oil  for  the 

plaintiffs  in  error,  she  was  an  independent  contractor  would  be 

determined,  as  a  matter  of  law,  by  a  condtruction  of  the  written 

contract.  Pioneer  Construction  Co.  v.  Hansen,  176  111.  100.   Since 

the  contract  was  not  in  writing  but  could  be  shov.n  only  by  parol 

evidence,  the  determination  of  its  terms  was  necessarily  left  to 

and 
the  jury, /the  question  whether  by  its  terms  rirs.  Loux  was  an 

independent  contractor  or  not  was  therefore  required  to  be  submitted 

to  the  jury  xinder  proper  instructiohs  by  the  court.  Consolidated 

Fireworks  Co.  v.  Koehl,  190  111.  145.  The  facts  that  the  trucks 

all  had  the  plaintiffs  in  error's  firm  name  painted  on  then,  that 

the  drivers  collected  pay  for  the  plaintiffs  in  error  for  the 

gasoline  and  oil  which  they   delivered,  that  they  took  orders  for 
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gasoline  and  oil  to  be  delivered  by  plaintiffs  in  error,  that  they 
were  under  the  control  and  direction  of  the  plaintiffs  in  error  as 
to  when  and  where  they  should  deliver  gasoline  and  oil,  all  were 
circumstances  tending  to  show  that  the  drivers  of  the  trucks  were 
the  emplbyees  of  the  plaintiffs  in  error.  There  were  other  circum- 
stances tending  to  show  that  they  v/ere  the  employees  of  Mrs.  Loux  as 
an  independent  contractor.   The  determination  of  the  Question  of 
ultimate  fact  whether  or  not  Pratt  was  an  employee  of  the  plaintiffs 
in  error  involved  a  conclusion  derived  from  a  consideration  of  all 
these  and  othar  evidentiary  facts,  in  connection  with  the  application 
of  principles  of  law  to  a  consideration  of  the  evidence.   The  question 
thus  becomes  a  mixed  question  of  law  and  fact,  as  to  which  the  verdict 
of  the  jury  and  the  decision  of  the  Appellate  Court  are  conclusive  and 
not  subject  to  review." 

In  Hartley  v.  Red  Ball  Transit  Co.,  344  111.  534,  the  defend- 
ant there,  as  here,  contended  that  it  was  not  liable  for  the 
reason  that  the  driver  of  the  truck  whose  neglif^ence  caused  the 
injuries  complained  of  vms  not  its  servant  or  employee,  but  was 
an  independent  contractor  and  in  support  of  that  contention  in- 
troduced a  written  contract  between  itself  and  Burke,  the  driver 
of  the  truck,  evidencin.3  the  sale  of  the  truck  and  eaiipment  to 
Burke  and  an  agreement  to  f\irnish  him  work,  such  work  to  consist 
of  Ions  distance  hauling.  The  co\irt  held  that  althouf,h  the  con- 
tract between  Burke  and  the  defendant  company  was  in  writing,  it 
was  incomplete  in  itself,  and  for  that  reason  the  question  whether 
or  not  Burke  ma.  was  an  agent  or  employee  of  defendant  or  an  inde- 
pendent contractor  was  a  mixed  question  of  law  and  fact,  and  that 
the  trial  court  very  properly  submitted  the  whole  ruestion  as  to 
what  the  contract  was,  to  the  jury  under  proper  instructions. 

In  the  instant  case,  the  contract  between  appellant  and 
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-5- 


Svob  was  an  oral  one,  and  whether  svob  was  an  Independent  contractor 
Wcis  a  question  of  fact,  and  inasmuch  as  v/e  have  held  that  appellant* s 
motion  for  a  new  trial  should  have  been  granted  because  the  finding 
of  the  jury  that  appellant  was  guilty  of  ne^^ligence,  is  manifestly 
against  the  weigiit  of  the  evidence,  it  it  not  necessary  for  us  to 
determine  whether  its  finding  that  Svob  was  not  an  independent  con- 
tractor is  also  against  the  wei ^t  of  the  evidence.   In  addition  to 
the  evidence  heretofore  set  out,  there  v.-ere  other  facts  and  circum- 
stances in  evidence  from  all  of  \7hich  we  re  clearly  of  the  OT)inion 
that  no  error  was  committed  by  the  trial  court  in  refusing  appellant's 
motion  for  an  instructed  verdict. 

The  court  admitted,  over  appellant's  objections,  two  photo- 
graphs of  appellee  taken  at  the  hospital  a  few  days  after  the  accident. 
These  pictures  showed  the  features  of  appellee  before  her  wounds 
had  healed  and  certain  bandages,  one  bandage  having  been  removed, 
so  the  evidence  disclosed,  for  the  purpose  of  the  picture.   "Miile 
ordinarily  the  admission  of  such  photographs  is  a  discretionary 
matter  with  the  trial  court,  we  are  inclined  to  the  opinion  that 
the  effect  of  an  examination  of  these  pictures  by  the  jury  Sould 
not  have  been  otherwise  than  prejudicial  to  the  defendants  and  per- 
haps accoimts,  in  a  measure,  for  the  exceedingly  large  verdict 
which  was  returned, 

For  the  reason  assigned  in  the  opinion  this  day  filed  in 
the  case  of  Rhoden  v.  Peoria  Creamery  Co.,  Gen.  !Io.  8750,  the  judg- 
ment of  the  Circuit  Court  of  Peoria  Co\inty  is  reversed  and  the 
cause  remanded. 

REVilRSED  MD   REI.IA.1TDED . 
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STATE    OF   ILLINOIS. 

Vas. 
SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellnte  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keoper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  m'  the  said  A]ipellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  liand  and  affix  the  .^eal  of  said 

Appellate   Court,  at   Ottawa,  this . — . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


ClerX-  of  the  Appellate  Court 

(73S15— 5M— 3-32)  ~!^fe.7 
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AT  A  TERM  OF  THE  APPELLATE 


Begun  and  held  at  Ottawa,  on  Tuesday,  the "second  day  of  October,/  in 
the  year  of  our  Lord  one  thousand  nine  hundred  &nd  thirty-fcur, 
within  and  for  the  Second  District  of  the  State  cf  Illinois: 
Present--  The  Hon.  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  FFiANKLIK  R.  DOVE,  Justice. 
Hon.  ELAIKE  HTJFFMAli",  Jusi 
JUSTUS  L.  JCEUSOK,  Clerk. 
E.  J.  YffiLTER,  Sheriff. 
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BE  IT  RSMETffiEHED,  that  afterwards,  to-wit:  On 
DEC  22  1:'!4   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  sail  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8810  Agenda  No.  2 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1934 

Alex  Nicholson,  et  al, 

appellants, 

Appeal  from  the  Circuit  Court 
vs. 

of  .ill  County 
Hugh  R.  McGuire,  et  al, 

appellees. 

DOVS,  J. 

On  itpril  17,  1928,  Kuglri  B,  McGuire,  being  the  owner  of  Lot 
Eleven  (11)  in  Block  Twenty- three  (23)  in  North  Joliet,  known  as 
No.  502-504  Summit  Street,  executed  a  trust  deed  to  the  Commercial 
Trust  and  Savings  Bank  of  Joliet,  trustee,  to  secure  the  payment  of 
twenty-tv.'0  principal  notes  a^gret^ating  :)9,000.00.  These  notes  were 
numbered  one  to  twenty-two  inclusive.  Notes  numbered  one  to  eight 
inclusive  7/ere  each  for  the  principal  sum  of  -."^SOO.OO.  I.'otes  num- 
bered nine  to  twelve  inclusive  were  each  for  the  sum  of  ;i,000.00, 
and  notes  numbered  thirteen  to  twenty-two  inclusive  were  eqch  for 
the  sum  of  ;^100.00.   Each  note  was  due  five  years  after  date  and 
bore  6^  interest,  payable  semi-annually.   On  April  6,  1929,  McGuire 
executed  another  trust  deed,  in  which  he  convoyed  to  William  iGahagan, 
trustee,  the  south  half  of  said  Lot  11,  to  sec\ire  the  payment  of 
^2600.00,  and  a  few  days  later  executed  another  trust  deed  in  which 
he  conveyed  to  V'illiam  Gahagan,  trustee,  the  north  half  of  seid  Lot 
11,  to  secure  the  payment  of  32200.00.   "rior  to  "pril  18,  1929, 
McGuire  had  obtained  a  purchaser  for  the  south  half  of  Jot  11  for 
;j2000.00,  and  on  that  day  he  paid  to  the  Commercial  Trust  and 
Savings  Bank  Sf2,000.00,  and  received  from  it  notes  numbered  1,  2, 
5,  17,  19,  20,  21  and  22,  and  a  partial  release,  which  released 


^^cei    .a    .A   ,i«n9T  -"CjsM 

,Is  ie   ,!ioaIorioiVI  xsL-. 

*iyoO   Jii/oii'J   9jl3'  iscrtl  Xs©qgA 

.ev 
YctiiuoC  XI iv.  to 

ifl  it-ivofo:  ^islloZ  xftioM  ai    (SS)    aetfdu-Y^astrT  2iOoIS  nx    {II)    nevsir 
IfiiciwxcEoO  edi   ot  .6saij  iJaxrid"  s  bstssoexe   ^ioQit'i  l^lsmasti  :^05-SCe   .O' 
10  craexffYBq  eifit  s'lL'oee  o#    ^Q&i^Mi^    ^^siloX.   lo  sTiJBa:  B^.ctiVBa  bzs  &sin1' 
01&W  sacfofl  saorlT     .00«000,G1;  grfli'ii&eisss  e.@d"oxi  Isqioniiq  owJ-Y^aewi" 
.tfi?>ta  o*  eno   bo'i«?cffliyit  eeJoIT     .sriatrloai:  o"!7^-Y^n-9"5'^  c>?  eno  f)ei©cfiiu/c 
-Httfff  asJoll     .CO.OOdi?^   1o  DULf?^^  Ifiqioniicf  aii*  lol  lioes  onsw  evlex/Ioxii 
;O0.OOC,I.;    to  fflws   9rf*  lol  rfop©  ©lew  avxauXoxii:  evX^wJ  o5-   efliii  bsieo 
lol  dooe   9-16-w  eTri80loni  o?r;^~Y^n©w*  o*  nse^iiif^  b^iedmisn  aei-on  5flB 
br..    ^ir   ;5   iscJI^  -"a  ip^i  0"-i1  &.iiJi>  Br^'.r  scfofl  xloaJ      .00.001^'  lo  cuiD   siii' 
,    a91   ,9  Il'iq..  nO      .\Llkuan.B-'ttBBB  ©IcfsYisq   (^fanietnJ:  ^6  siod 
"MlJtv'  OCT   ii9Yt5vaoo  eri  rioirfw  al   ^btinb  Jsind'  is-ilJoiiB  JS>9*i;oexe 
xsq  sil^  oixJi)»3   ocf    ,11  j-oJ  .f).f:jB8   to  "iliajd  ii:?j:/03    eri*    ,e©teuid" 
iioinvr  iri   fsr-ri'i  .•    ;:'rj   lerftojUB  bsiifoexs  levttil  avsl)  ws'i  .a  5nj8  ,00.003C 
J-oJ  biae.  't  Uton  orl;;-    ,oe*2i/n*   ,ji£)8Bi'i£'v'  aj3illi7  o;J^   fceYovnn-'^   ■ 

,es:PI    ,'?!  ri    r      ot   rtoi-i^      .OO.OOSaf   lo  d-iiaoYacf   axld"  a-ijjoea  c.    ,.:: 
tc>*   XI  J  ■  ^Ind  flrf-if03  erf.:^  -lol  'xeasxlOTi/rj;   r  £i«fli£iL'-fJo  barf  snlx/Oo' 

fifrft  *3irrT  iBio'XoxttnroO   ©rid-  oJ   fiijac;   &d   \Rb  &i^f  no    bne   ,00.0002. 
,.>    ,1  [/sie(fui;m  ao^ort  J-i  ivrot^  ftovteoua  fins  ,00,000,  SO  >'jiM  BsnivB:. 
6e&£:jl3T  .!o.?;rI-f   .orsBoCai    I.ticf-cfic  s  Ms   ,as  bna  XS    ,0S    ,91   ,VI   ,5 


-2© 


the  south  half  of  said  Lot  11  from  the  operation  of  the  trust  deed 
of  April  17,  1928. 

On  August  15,  1933  thlR  proceeding  was  instituted  to  fore- 
close the  trust  deed  of  April  17,  1928.   The  bill  was  in  the  usual 
form,  alleging,  however,  that  the  release  by  the  trustee  as  to  the 
south  half  of  said  Lot  11  was  Toid  end  seeking  a  decree  against  all 
of  Lot  11.  /Jiswers  were  filed,  a  hearing  ^d  and  frcm  a  decree 
finding  that  the  release  was  valid  and  effective  and  decreeing 
foreclosure  and  sale  only  of  the  north  half  of  Lot  11,  the  complain- 
ants bring  the  record  to  this  court  for  reviev/  by  appeal. 

The  evidence  discloses  and  the  decree  finds  that  the  twenty- 
two-  notes  which  were  secured  by  said  trust  deed  were  received  by 
the  CoEuaercial  Trust  and  Savings  Bank  at  the  tine  the  loan  was  niade 
and  were  sold  to  various  persons  at  different  times.  For  instance, 
Hote  i:o.  5  was  sold  to  complainant  Qml  Hill  on  August  51,  1928, 
note  l;o.  6  was  sold  to  complainant  Caroline  Crespi  on  J^ay  5,  1928, 
notes  llos.  10  and  11  v/ere  sold  to  complainant  2ilex   Ilicholson  on 
Jfey  4,  1928,  note  ::o.  1?  v:as  solci  to  Bertha  Donnelly  oil  May  5,  1928, 
note  Ko.  13  was  sold  to  Stephen  Starmann  on  l.'ay  17,  1928,  note  "o. 
4  was  sold  to  Benjamin  Kalper  on  Au^^ast  24,  1928,  note  i:o.  6  was  sold 
to  complainant  Fannie  Jones  on  June  15,  1929,  note  l^o,   7  was  sold  to 
Sylvia  Elwood  on  Jur^e  17,  1929,  note  i^o.  9  was  sold  to  complainant 
Frances  J.  De  G-eus  on  June  17,  1929,  note  :;o,  14  -sTas  sold  to  Charlotte 
Naumann  on  r.eptember  10,  1929,  note  No.  15  was  sole  to  complainant 
I,  v;.  2,inser  on  January  21,  1930  and  note  No.  16  was  sclc  to  complain- 
ant Fred  rsfnor.  on  i^ecember  6,  1930.   The  evidence  further  discloses 
and  the  decree  finds  that  at  the  time  complainants  purchased  these 
notes  from  the  bank  tjrat  they  were  each  advised  that  the  trust  deed 
was  a  lien  on  2.II  of  Lot  11, 

The  trust  deed  contained  a  provision  that  all  of  the  principal 
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promisnory  notes  v/ere  eoually  secured  and  that   there   should  be   no 
preference  d>r  priority  between   them  and    that  when   the  notes  and  rail 
expenses  under  the  trust  deed  shall  be  fully  paid,    the   grantee  shall 
reconvey  the  premises   to  the  grantors,   but  there  was  no  provision 
therein  authorizing   the  trustee  to    execute  a  partial  release  and  the 
release    of  April   18,    1929  was  made  without  the  knowlT-di;e   or    consent 
of  the  complainants  v/ho  are  the  holders  of   the  notes  not   then  paid. 

The  trustee,   by  the  provisions  of  the  trust  deed,    took  title  to 
the  property  therein   described  for    the  benefit   of  all   the  noteholders. 
Beyond  the  specific  powers  enumerated  and  those  necessarily  inferred 
therefrom,   the  tru5;tee  was  powerless  to  act.     "'Miere  a  mortg-'^e  security 
takes  the   fovm  of  a   deed  of  trust,    the   legal   title   is  vested  in  the 
trustee  and  he    is  therefore  the  proper  person  to  execute  a  release. 
But  his  authority  is  limited   to  the  teiTis  of    the   deed  end.  he    cannot 
give  a  valid   release  without  pajnaent   of  the   debt  secured  or  other  per- 
form.nee   of  the   conditions  or  the  trust  or  vvithout   the  authority  or 
consent  of  the  beneficiary,  although  the   latter,   by  his  subsequent 
conduct  nay   estop  himself  to  repudiate  the  act  of   the    trustee   jn  jiving 
a  release  originally  unauthorized".      41  C.   J.  802. 

A  trustee  has  the  power,   as   to   third   partieti,    to   release   the 
lien  created  by  the  trust  deed,    even  though  he   does   so  v/ithout   the 
Gonsenb  of   the   holder  of  the  indebtedness  which  the   trust  deed  was 
given  to  secure  and   in  violation  of  the   obligations   of  his  trust, 
and   even  though  the   indebtedness  s- cured  by  the  trust  deed  ir.  not 
due,   but   in  equity,   a  release  imauthorized  by  the   terrrs   of  the   trust 
deed  or  b :  the    consent   of   the   cestui   que  trust  will  h^ve  no  effect 
upon  the  trust  deed  ss  between  the  original  pe^rties  or  ss   to    sii.b- 
sequent  purchasers  with  notice.     Vogal  v.    Troy,   252   111.    401  at 
page   484.      "The  release   by  the  -nortgageo    of  a  mortsage  which  he  holds 
in  trust  for  another  before  it  becomes  due  is  in  contravention  of  his 
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trust,  where  by  its  terms  it  was  to   remain  as   seciirity  for  the  payment 
of  money  at  specific   times  for  a   ctaljed  period,   and   such   release   con- 
stitutes no  obstacle   to  enforcinr^  such  mortf^age  ap;ainst  subsequent 
bona    fide  purchasers.     They  are  boxuid   to  knov/  he   had  no  authority  to 
grant   such   release,   for  purchasers   of  land  must  be  deemed   to  have 
examined  every  deed  and  instrument  on  record  affectin^-  their  title, 
and  to  have  notice  of   every  fact  disclosed  by  the  record  and  every 
other  fact  \iihich  an  incuiry  suggested  by  these  records  woTild  have  led 
up   to".      26   R.    C.    L.    1279. 

The  notes   secured   by  this  trust  deed  were   not  due,    they  were 
not  in  the  hands  of  the  trustee,   but   vYere  held   by  various   individuals. 
The  execution  of  tl;e  partial  release  was  not  authorized  by  the  Instru- 
ment  which   defined   the  trustee's  powers.      To   sustain   the    decree   cf    the 
lower   cooi't  v/oulu  be   to  hold   that   one  who   executes  a   trust  deed   to 
secure  the  pajment   of  his  indebtedness  may,   iong  prior  to  the  maturity 
of  that  indebtedness,   pay  to  the  trustee  a  portion  of  that  indebted- 
ness,   and   receive  from  the  trustee   a   release  of  a  portion  of   the 
property  conveyed  by  the  trust  deed,    there  being  no  provision  in 
the  truyt  deed  which  authiriaed  the  execution  if  such  partial  re- 
lease.    If  a  court  of  equity  woula  sanction  this,   what  would  prevent 
the  grantor  in    the  trust  deed  making  a   sirailar  payment  the  follow- 
ing day  and  procure   the  release  of  the  balance  of  the  -oroperty 
covered  by   the    bruyt  deed?     As   stated   in  l.lann  v.    Jummel,    185  111. 
523,   an  unauthorized  release  will  have  no  effect  upon  the   deed  of 
trust   as  between  the   original  parties   or  as   to   subsequent  purchasers 
with  notice. 

Appellees  abandoned  their  case   in  this  court,    and  under  i<ule 
7,    we  would  have   been   Justified   in  reversing:;  and    remanding  this   de- 
cree pro  foi*ma,    for  failure   of  appellees   to  file  briefs.      From  an 
examination  of  the  record  however,   we  deemed  it  proper  to  pass  upon 
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the  merits  of  the  controversy.   It  appears  from  the  evidence  that 
Lot  11  is  divisible,  the  north  half  being  improved  with  a  tv/o  story 
flat  brick  building  and  known  as  No,  504  Summit  Street,  and  the 
south  half  is  improved  by  a  frame  cottage.   In  the  event  of  a  sale, 
it  wotild  be  eminently  fair  to  all  parties  that  the  north  half  of 
Lot  11  be  sold  first  and  then  the  south,  half  sold  only  in  tfie  event 
the  proceeds  of  the  sale  of  the  north  half  ars  insufficient  to 
satisfy  the  unpaid  indebtedness  find  costs.   Such  a  provision  in  the 
decree  would  be  er~uitable,  and  is  acceptable  to  appellants* 

The  decree  of  the  lov^er  court  is  reversed  and  this  cause 
remanded,  with  directions  to  render  a  decree  in  accordance  with  the 
prayer  of  the  bill,  said  decree  to  provide  that  in  the  event  of  a 
sale,  that  the  north  half  of  Lot  11  be  first  offered  raid  the  south 
half  thereof  only  be  sold  in  the  event  the  north  half  coes  net  sell 
for  a  fjufficient  amount  to  pay  in  full  the  amount  remainin:-:  due  upon 
the  unpaid  notes  secured  by  said,  truct  deed  and  costs. 

RLTEH3ED  aNI'  RfiLUIDSD  V.TTH  EIRECTIONS. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSOX.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  keeiier  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this . day  of 

Jn  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  Appellate  Court 

(73S15— 5M — 3-32) 
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AT  A  TERM  OF  THE  APPELLATE 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  Octoljer,  i\ 
the  year  of  our  Lord  one  thousand  nine  hundred  &nd  thirt^-f :ur,| 
within  and  for  the  Second  District  of  the  State  of  Illindis 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FEANELIK  R.  DOVE,  Justice. 
Hon.  ELAINE  HTJFFMAK,  Justice. 
JUSTUb  L.  JOHNSON,  Cleric. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
DEC  22  1934  *^®  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No,   8822  Agenda  IIo.    8 

In  the  Appellate  Court  of  Illihols 

second  District 

October  Terra,   A.   D.   1934 

Harry  L.  Morse, 

appellee, 

Appeal  from  the  Circuit  Court 
vs. 

of  Peoria  County 
Peoria  Star  Company, 

a  corporation, 

appellant, 

DOVE,    J. 

As  the  result  of  an  automobile  collision,   Harry  L.  I.Iorse 
brought  this  action  against  the  Peoria  Star  Company  to  recover 
dama^:^es   for  personal   injuries  and  for  damages  to  his  Chevrolet 
truck  and   trailer.      The  declaration  consisted  of  three  counts, 
in   the   first  count   of  which  it  was  alleged   that  Richard  Glass, 
the  agent  and  employee  of   the  defendant,   was  driving  an  auto- 
mobile in  a  northerly  directia)n  on  State  Highway  No.   29  between 
Chillicothe  and   nparland,    Illinois   on  March  10,    1932,    that   the 
plaintiff  was  the  ovmer  of  a   Chevrolet,   six  wheel  truck,   and 
was  driving  it  in  a  southerly  direction  on  said  highway,   and 
while  in  the  exercise  of  due  care  and  caution  for  his  own   safety 
and  for  the   safety  of  his  truck,    Class  Negligently,   carelessly 
and  recklessly  drove  his  automobile  into  the  truck  owned  and 
operated  by  the  plaintiff,  and  es  a   result,   plaintiff  suffered 
severe  T)ermanent  injuries  and  his  truck  and  trailer  were   completely 
vrrecked.     The  negligence  charged  in  the  second  count  was  that 
Class  failed   to  keep  to  the  right   side   of   the  center   of   the  high- 
way and  drove  defendant's  motor  vehicle   to   the  left   side   thereof, 
as  a  result   of  which  the  accident   occurred.        The  negligence 
charged  in  the  third  count  was   that  Class  carelessly  and  unlawfully 
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drove  and  operated  defendant's  motor  vehicle  at  a  sweater  rate  of 
speed  than  was  reasonable  and  proper.   A  plea  of  the  general  issue 
and  a  special  plea  denying  the  ownership  of  the  car  were  filed  by 
the  defendant  and  issues  Joined,   Subsequently  the  special  plea 
was  withdrawn,  a  hearing  had,  resulting  in  a  ver( ict  for  the  plain- 
tiff in  the  sxan   of  :i?4630.00,  upon  which,  after  overrulirr;  a  motion 
for  a  new  trial,  judgment  was  rendered  and  the  record  is  befcre  us 
for  review  by  appeal. 

The  evidence  disclosed  that  about  noon  on  'torch  10,  1932, 
appellee,  accompanied  by  Nick  Dick,  wa»  driving  his  Chevrolet  truck, 
which  had  a  two-wheeled  trailer  attached,  in  a  southerly  direction 
along  Route  No,  29,   The  pavement  was  dry  and  the  sun  was  shining. 
The  highway  was  straight,  sloping  slightly  to  the  south,  the  con- 
crete portion  thereof  being  sixteen  feet  v/ide  and  having  the  usual 
black  line  down  the  center.   The  truck  was  loaded  with  coal  mine 
props,  which  were  being  taken  to  the  Crescent  Mine  south  of  Peoria. 
As  appellee's  truck  approached  the  entrance  to  the  Star  Buck  Mine, 
which  is  a  couple  of  miles  south  of  Sparland,  it  was  following 
another  truck  driven  by  Irving  Dietsch,  also  loaded  with  coal  props, 
and  which  was  oroceeding  in  the  same  direction.   Just  after  Dietsch 
passed  the  3tar  Buck  Mine,  Richard  Class,  a  photographer  employed  by 
appellant  and  driving  a  Durant  coupe  approached  from  the  opposite 
direction,  that  is,  Glass  was  driving  north.  He  passed  the  Dietsch 
truck,  swerved  from  his  own  traffic  lane  across  the  black  line  into 
the  south  bound  traffic  lane  and  collided  with  appellee's  truck.  As 
a  result  of  the  collision,  Class  was  killed  and  appellee  inj\ared 
and  his  truck  and  trailer  demolished.  According  to  the  testimony 
of  appellee  and  Dick,  the  right  front  and  rear  wheels  of  appellee's 
truck  were,  at  the  time  of  the  collision,  off  the  pavement  on  the 
right  or  west  dirt  shoulder  of  the  highway. 
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Appellant  insists  that  the  eyidence  discloses  that 
Dietsch,  the  driver  of  the  truck  preceding  appellee,  was  before 
and  at  the  time  of  the  collision  hauling  props  for  a-opellce,  and 
at  that  time  was  appellee's  employee,  agent  or  servant;  that  the 
props  on  the  Dietsch  truck  belonged  to  appellee,  and  Dietsch 
negligently  loaded  thera  or  negligently  permitted  some  of  them  to 
fall  off  his  truck  upon  the  pavement,  and  that  after  Class  had 
passed  the  Dietsch  truck,  the  left  front  wheel  of  Class'  car 
struck  these  props,  causing  his  car  to  swerve  out  of  its  traffic 
lane  over  upon  the  south  bound  traffic  lane,  resulting  in  the 
collision.  Appellant  therefore  contends,  first,  that  the  evi- 
dence discloses  that  Class  was  not  guilty  of  any  negligence  which 
proximately  contributed  to  the  injury.   Second,  that  appellee  was 
guilty  of  contributory  negligence.   Third,  that  appellant's  motion 
for  a  new  trial  should  have  been  granted  because  (a)  the  trial 
court  erred  in  its  instructions  and  (b)  the  damages  are  grossly 
excessiv  .  As  these  contentions,  other  than  the  one  challenging 
the  court's  instructions,  have  to  do  with  questions  of  fact,  it 
will  be  necessary  to,  at  some  length,  review  the  evidence. 

Appellee  testified  that  at  the  time  and  place  in  question 
he  was  driving  his  truck  and  following  the  Dietsch  truck  about 
three  hundred  feet  behind^t,  both  trucks  travelling  about  twenty 
to  twenty-five  miles  per  hour;  that  he  observed  the  car  driven  by 
Class  as  it  approdched  the  Dietsch  .ruck  and  as  it  passed  it,  and 
at  that  time  it  was  beinji  driven  around  fifty  miles  per  hour;  that 
he  observed  no  ^rops  fall  off  of  the  Dietsch  truck,  saw  none  on 
the  pavement  in  the  space  between  his  truck  and  'nietsch's  tmA   as 
Class  approached  him  from  the  south  after  Class  had  passed  the 
Dietsch  truck,  did  not  see  the  Class  car  hit  anything  on  the  pave- 
ment and  don't  know  what  caused  it  to  swerve  into  the  west  traffic 
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lane  just  before  the  collision.  Mick  rick,  who  was  riding  In  the 
truck  with  appellee,  testified  to  substantially  the  same  as  appellee, 

Glen  Sarver  testified  that  he  was  driving  south  in  hia 
automobile  on  this  highway  and  was  behind  appellee's  truck  about 
four  hundred  feet  at  the  time  of  the  collision.  He  observed 
appellee  turn  his  car  to  the  rif?;ht  off  of  the  pavement  and  saw 
the  other  car  cross  the  black  line  over  ihto  the  south  bound 
traffic  lane  and  saw  the  cars  come  together  and  didn't  see  the 
Class  car  strike  any  props. 

Irving  Dietsch,  a  brother-in-law  of  appellee,  testified 
that  on  the  day  in  q^uestlon  he  whs  employed  by  the  Illinois 
Nirreery,  driving  a  Ford  truck;  that  acting  upon  the  instructions 
from  his  boss  at  the  nursery,  he  drove  the  truck  north  of  Putnam 
and  there  loaded  the  props  which  belonged  to  appellee,  and  was  on 
his  way  to  deliver  them  when  the  accident  Jiappened;  that  he  ob- 
served the  Class  car  as  it  approached  him,  and  it  was  swerving  and 
he  turned  his  car  so  that  the  right  front  and  rear  wheels  of  his 
truck  were  off  the  pavement  on  the  ri^ght  shoulder  when  the  Class 
car  passed  him,  and  in  his  opinion  the  Glass  car  was  being  driven 
at  that  time  about  fifty-five  miles  per  hour.  He  heard  the  crash, 
looked  back  and  saw  that  the  collision  had  occurred  on  the  west 
side  of  the  road.  He  then  stopped  his  truck,  ran  back  to  where  the 
accident  occurred  and  in  his  testimony  described  the  position  of 
the  cars  as  he  found  them.  He  described  how  the  props  were  loaded 
on  his  truck,  stating  that  he,  himself,  loaded  them  that  morning 
and  that  none  of  them  were  out  of  plac?  after  the  collision,  and 
that  his  load  was  in  the  sa:^ie  condition  after  the  collision  as  it 
was  before;  that  after  the  collision  he  did  see  some  props  on  the 
pavement,  the  one  farthest  south  being  ab5ut  ten  feet  south  of  the 
front  wheels  of  appellee's  truck. 
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Harry  Gowdy  testified  that  ho  arriTed  at  the  scene  of  the 
collision  shortly  airter  it  occurred  and  that  he  obrerved  some  props 
on  the  pavement  six  or  eiglit  feet  in  ii-ont  of  ;ippellee's  truck. 

Admiral  Davis  testified  for  appellant  that  on  the  day  in 
question  he  wao  operating  the  Star  Buck  Mine  and  at  the  time  of 
tho  collision  he  was  talking  to  J.lr.  Moffatt,  a  saleBme.n  for  the 
Du  Pont  Poyrder  Company,  who  was  aitting  in  an  automobile  which  was 
parked  on  the  west  side  of  the  pavement,  not  far  south  of  the  place 
of  the  collision,  the  east  side  of  the  automobile  in  which  Moffatt 
v/-as  sitting  heing  about  five  feet  from  the  west  side  of  the  pave- 
ment.  The  car  was  faced  south  and  LIr.  Davis  was  standing  on  the 
west  side  of  the  car  facing  eaat  v/ith  his  back  to  the  west,  and 
did  not  see  the  collision  as  it  occarred  north  of  where  he  was 
standing,  lie  fui'ther  testified  thtit  he  observed  the  ti-ucks  of 
Dietsch  and  appellee,  which  were  separated  seventy  or  seventy-five 
feet  and  were  each  travelling  about  twenty- five  to  thirty  miles 
per  hour;  that  he  observed  seven  or  eight  props  on  the  pavement 
in  front  of  appellee's  truck  before  the  collision  which  had  fallen 
off  of  the  Dietsch  truck. 

Cale  Kilmer  testified  that  hs  vras  driving  a  truck  on 
Route  Ko,  29  and  going  after  a  load  of  coil  on  '.Carch  10,  1932  and 
came  to  the  place  v.here  the  collision  occurred  shortly  after  it 
happened.   That  when  he  arrived,  there  were  several  p::rsons  there, 
and  they  were  placing  Class  in  an  automobile  and  he  ohserved  at 
that  time  that  there  were  several  props  on  the  pavement  about  forty 
feet  in  front  of  appellee's  truck. 

Arthur  Sweeney,  a  state  highway  policeman,  arrived  some 
time  after  the  collision  and  observed  some  props  along  the  pavement 
on  the  shoulder,  but  none  on  the  pavement  itself. 

Nathan  Jackson  testified  that  he  vras  driving  a  truck  on 
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the  day  of  the  accident  and  going  north  on  this  highway,  and  Class 
had  passed  him  almost  one-half  mile  south  of  th€)  place  \7here  the 
collision  occurred;  that  thereafter  he  follov/ed  the  Class  eutomo- 
bile,  driving  forty  or  fifty  feet  in  its  rear,  and  that  both  curs 
were  travelling  Rbout  twenty-flvr  miles  por  hour;  that  ho  saw  the 
collision  and  observed  -nrops  upon  tho  pavG!nent  after  Clriss  passed 
tho  Dietsch  truck  and  observed  Class  vm   into  these  props  some 
forty  feet  south  of  the  point  of  collision. 

This  is  substantially  all  the  evidence  vrjiich  throws  any 
light  upon  the  conditions  as  they  existed  at  the  time  of  and  just 
before  the  collision.  All  of  the  evidence  in  this  record  is  to 
the  effect  that  appellant's  car  come  into  collision  with  appellee's 
truck  on  the  wast  side  of  the  black  line  which  separated  the  north 
anci  south  boun.d  traffic;  that  at  the  time  of  the  collision  appellee 
wns  driving  his  truck  in  its  proper  traffic  lane,  at  a  reasonable 
rate  of  speed  and  the  Tei.'^ht  of  the  evidence  is  to  the  effect  that 
anpollee's  truck  was  not  at  -^n  "unreasonably  close  distance  to  the 
Dietsch  truck.  The  uncontradicted  evidence  is  tc  the  effect  that 
the  truck  which.  Dietsch  was  driving  belonged  to  the  Illinois  Nursery 
Company;  that  the  props  being  hauled  therein  vrere  the  props  of 
appellee;  that  the  manager  of  the  H\irsery  Company,  "orley,  directed 
Dietsch  to  haul  them;  tjjat  appellee  told  Worley  to  have  them  hauled 
and  that  the  Nursery  Comp^nsny  VTns  [getting  coal  from  appellee  and  was 
being  paid  by  appellee  for  having  Dietsch  haul  them.  There  was  evi- 
dence before  the  Jur^,'"  as  tc  the  manner  in  which  the  props  were  loaded 
and  there  wss  some  e-vidence  that  some  of  these  props  did  fall  from 
the  Dietsch  truck  to  the  pavement  and  that  Class  ran  into  them.   There 
is  other  evidence  to  the  effect  th.?.t  none  fell  from  Dietsch's 
truck  and  that  Glcss  did  not  run  into  any  and  the  evidence  is  also 
conflicting  n.s  to  the  rate  of  speed  the  Class  car  vras  travelling 
as  it  passed  the  Pietsch  truck  and  approached  appellee.  Appellant's 
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theory  that  Dietsch  was  negligent  either  in  loading  the  props  or  In 
driving,  so  as  to  permit  then  to  fall  ofl'  his  truck  upon  the  pave- 
ment and  that  Dietsch  at  the   time  was  the  agent  and  servant  of 
appellee  so  that  appellse  is  responsible  for  any  negligence  ol 
Dietsch  was  not  adopted  by  the  juiy.  Appellee's  contention  that 
no  props  fell  from  the  Eietsch  truck,  but  for  sane  unexplained 
reason  Class  lost  control  of  Lia  truck  and  that  the  props  that  were 
seen  on  the  pavement  after  the  accident  cajLe  from  appellee's  truck 
and  that  Dietsch  was  not  the  servaht  or  eiaployee  oi  appellee,  but 
of  the  Illinois  Nursery'-  Company,  was  adopted  by  the  juiy.  V.liether 
Dietsch  was  the  servant  of  appellee  and  if  he  v.ns,  whether  he  was 
gujlty  of  such  negligence  as  would  bar  a  recovery  by  appellee  and 
whether  appellant's  servant,  Class,  was  guilty  of  negligence  in 
operating  hi^  car  were  all  ^uestinns  of  fact  to  be  deterained  by  the 
jury  under  proper  instructions  of  the  coui't,  and  unless  some  rever- 
sible error  wis  ooanaitted  by  the  trial  court  in  its  instructions  to 
the  jury,  v.-e  would  not  feel  justified  in  disturbing  the  findings  of 
the  jury  on  these  questions. 

In  this  connection,  appellant  insists  that  the  charge  of 
the  court  to  the  jury  was  erroneous.  The  record  discloses  that  tlie 
court  received  suggestions  fro^  counsel  for  both  parties  as  to  what 
should  be  embodied  in  the  court's  instructions  and  that  counsel  for 
appellant  requested  that  the  court  should  give  to  the  jury  the 
following:   "If  you  believe  from  the  evidence  in  this  case  that  the 
props  which  were  loaded  on  the  truck  beim-  driven  by  Irvin;5  nietsch 
were  the  property  of  the  plaintiff  in  this  case,  and  that  said  props 
were  being  haulBd  by  said  Irving  Dietsch  for  the  plaintiff,  then 
the  plaintiff  ?rould  be  responsible  for  any  negligence  in  the  manner 
in  which  said  props  were  loaded,  if  c-ny,  if  you  believe  from  the 
evidence  that  some  of  said  props  fell  off  of  sf-ic  truck  and  in  any 
way  contributed  to  the  accident  in  this  case".   The  ccm't  advised 
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counsel  that  this  suggestion  would  be  embodied  in  the  instructions, 
whereupon  counsel  for  appellee  requested  thet  the  court  add  thereto 
the  following:   "But  if  you  believe  from  the  evidence  in  this  case 
that  said  props  wer^  being  hauled  by  said  Irving  r-ietsch  for  the 
Illinois  Nursery  Company  anc  not  for  the  plaintiff,  then  the  plain- 
tiff would  not  be  responsible  for  any  negligence  in  the  manner  in 
which  said  props  v^ere  loaded".  Appellant  thereupon  objected  and 
stated  his  objections  as  follows:   "For  the  reason  that  said  in- 
struction is  not  based  upon  any  competent  evidence  in  the  case  and 
for  the  reason  that  there  is  no  proof  whatever  that  said  props  v/ere 
being  hauled  for  Illinois  Kursery  Company".  Appellant's  objection 
was  overruled  and  the  court  embraced  the  same  in  its  charge. 

In  their  argument,  counsel  for  appellant  say  that  the  ob- 
jected portion  of  the  instruction  entirely  absolved  appellee  from 
any  responsibility  even  though  he  observed  the  careless  manner  in 
which  the  props  were  loaded  or  even  if  he  saw  the  Drops  falling  from 
the  truck  ahead  of  him.  The  objectiftai  made  by  counsel  before  the 
jury  retired  was  that  the  objected  portion  was  not  based  upon  any 
competent  evidence,  and  that  there  was  no  proof  that  the  props  were 
being  hauled  for  the  Nursery  Ccajpanyo  Appellee  testified  that  the 
Illinois  Nursery  Company  was  getting  coal  from  him  and  that  it 
hauled  the  props  for  him  for  pay.   Dietsch  testified  that  upon  the 
day  and  occasion  in  question,  he  was  employed  by  the  Illinois  Nursery 
hauling  props  and  taking  coal  back  in  a  truck  belonging  to  the 
Nursery  Company.  Upon  cross  examination,  counsel  for  appellant  asked 
Dietsch:  "And  while  you  v^-ere  employed  by  the  Illinois  Hursery 
Company,  you  •Rere  hauling  the  props  for  him  (appellee),  weren't 
you?".   To  this  question  "Dietsch  replied:  "Ko  sir,  I  was  ha\iling 
them  for  the  Illinois  Nursery".   There  is  evidence  in  the  record 
therefore,  upon  which  this  instruction  was  based  and  co\msel's 
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objection,  made  before  the  jury  retired  to  consider  of  the  case, 
was,  therefore,  properly  overruled,  and  the  trial  court,  in  view 
of  the  fact  th£ct  it  (2£aibodied  in  its  instructions  practically  the 
converse  of  this  proposition  at  the  request  of  appellant,  did  not 
err  in  t^iiving  to  the  jury  the  objectea  to  portion  of  the  charge. 
We  have  read  the  trial  court's  comple"ce  charge  as  the  sarae  appears 
in  the  record,  and  are  of  the  opinion  that  appellant  has  no  just 
cause  for  complaint. 

i'ho  only  remainin  ;  contention  of  appellant  is  that  the 
damages  are  grossly  excessive .   This,  too,  is  e  question  of  fact 
for  the  determination  of  the  jury  under  proper  instructions  from 
the  coiirt,  and  the  instruction  of  the  court  to  the  jury  u  jon  liiis 
feature  of  the  case  is  not  complained  of.   The  evidence  discloses 
that  appellee's  truck,  vdiich  was  ^vrecked,  was  wortn  between  ;^450.00 
and  |i47b.O0  at  the  time  of  the  collision  and  that  the  trailer  was 
damages  to  the  ejctent  of  at  least  $100.00,  and  that  appellee  ex- 
pended for  medical  treatment  WB.bO^     It  also  appears  from  the  evi- 
dence that  from  the  date  of  the  accident  until  Jtme  of  that  year, 
appellee  did  not  work,  ana  in  June  he  employed  another  man  to  drive 
his  truck,  and  do  the  heavj'  lifting,  paying  him  therefor  .)20.00  per 
week,  and  this  continued  approximately  fifteen  months  and  until 
September,  1933.   Immediately  after  the  collision  appellee  v^-as 
taken  to  Henry  to  the  hospital,  and  there  treated  for  cuis  on  his 
face  received  in  the  collision.  He  Tvas  able,  however,  to  attend  the 
coroner's  inquest  held  over  the  body  of  Richard  Glass  that  afternoon 
and  at  an  adjourned  session  the  next  day.   i'or  two  weeks  thereafter 
he  remained  at  home,  complaining  chiefly  of  his  back.  On  Ilarch  25th, 
fo^J-owing  the  accident,  X-ray  pictures  were  taken  by  'Jr.  Dysart, 
but  these  pictures  did  not  disclose  any  injuries  to  the  bony  structure 
of  the  spine.  Purthr  X-ray  pictures  were  taken  on  August  13,  1933 
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and  in  January,  1934,  "but  they  were  not  offered  in  evidence.   In 
addition  to  bein:^  treated  by  Dr.  Dy-r.rt,  he  we.s  qIso  examiner'  by 
Dr.  Cooper  anri  Dr.  Diller.   Fhortly  efter  tbe  collision,  Dr.  Dycart 
examined  appellee  and  found  th^t  he  ooulc'  not  move  his  back  freely, 
either  backward  or  sideways.  Dr.  Cooppr  testified  that  v:?on 
examination  several  months  later,  he  found  a  definite  limitation 
of  forward  bending  motions  anc^  it  was  Dr.  Dysart's  oninion  that  the 
stiffness  in  his  back  -ould  be  permanent.  "The  pain",  so  testified 
this  physician,  "will  im-orove  as  time  goes  on,  but  it  will  be 
followed  by  a  stiffness  of  the  back  with  come  lirnltr.tion  of  motion, 
which  he  will  have  the  rest  of  his  life."  We  have  re?d  ell  the 
evidence  in  this  record  and  while  we  believe  tb?»  amount  of  damas^es 
awarded  appellee  is  quite  liberal,  we  hesitate  to  sa;'  th?y  are  so 
excessive  as  to  require  this  case  to  be  submitted  to  another  .lurj'. 

There  is  no  reversible  error,  in  our  opinion,  disclosed  by 
this  record,  and  the  judgment  of  the  trial  court  is  th'=!refore 
affirmed. 

JTJDGMMT  «TTIB?£5D. 
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for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  WTiereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at   Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv-^ 


CJerl-  of  the  Appellate  Court 

(73S13— oM— 3-32)  ..,^^7 


^o 


AT  A  TERM  OF  THE  APPELLATX  COIHT, 

y 

Begun  and  held  at  Ottawa,  on  Tuesday,  ^e  seccmi  day  of  October,  ir 
the  year  of  our  Lord  one  thousand^nine  hrindr^^d  &nd  thirtv-f  .ar, 
within  and  fcr  the  Second  Dietrict  of  tkcK^tate  of  Illiidpis: 
Present--  The  Ken.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FEANZIIK  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUy  L.  JOHNSOII.  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  RSM3?ffiERSI>,    that   afterwards,    to-wit:    On 
DtC  22  IQ34        '''^®  opinion  of  the  Court  was   filed  in  the 
Clerk's  office   of  said  Court,    in  the  words  and  figures 
following,    to-wit: 


Gen.  Mo.  8837  Agenda  No.  14 

In  the  Appellate  Court  of  Illinois 

Second  District 

October  Term,  A.  D.  1934 

Trustees  of  Schools  of  Tovmship 
Thirty- three  (33)  North,  Range 
Two  (2)  Jilast  of  the  Third  (3rd) 
Principal  Meridian, 


Appellee, 

vs. 

E.  E.  Childers,  Geor^^e  M.  Reynolds 
and  J,  J.  Hornung, 


1 


Appeal  from  the  Circuit  Court 
of  La  Salle  Covmty 


Appellants, 

DOVE,  J. 

This  is  an  action  of  debt,  instituted  on  a  school  treasurer's 
bond.   The  declaration  is  in  the  usual  form  and  the  bond  sued  on 
is  the  official  statutory  bond  of  appellant,  S.  E.  Childers,  the 
treasurer.  From  the  original  and  supplemental  affidavit  of  claim, 
it  apT)ears  that  on  June  24,  1930  Childers  vvas  elected  school  treasur- 
er and  thereafter  on  August  1,  1932  qualified  by  executing  a  bond 
as  required  by  law  and  it  is  this  bond  which  forms  the  basis  of 
this  suit.   It  further  appears  that  Childers  continued  to  act  as 
wchool  treasurer  from  August  1,  1930  until  Au^st  1,  1932,  and 
during  his  term  of  office,  he  had,  as  treasurer,  on  deposit  with 
the  Utica  state  Bank  the  siom  of  $11,464.9^  on  the  day  the  Utica 
State  Bank  suspended  business,  which  was  October  2,  1931.  The 
affidavit  further  states  that  on  August  1,  1932,  Childers  as 
treasurer  had  in  his  hands,  as  money  belonging  to  the  plaintiff, 
the  sum  of  ;;)13953.26;  that  demand  for  that  sxom  was  made,  of  which 
^1,721.30  was  paid,  leering  ft  balance  due  the  plaintiff  of 
112,231.96.   The  supplemental  affidavit  stated  that  at  the  time 
Childers  ceased  to  act  as  township  treasurer,  there  was  due  from 
the  receiver  of  the  Utica  State  Bank  the  sum  of  i?10,318.45,  since 
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which  time  $573.24  has  been  received  by  plaintiff,  so  that  at  the 
time  the  supplemental  claim  was  filed  on  February  26,  1934  there 
was  due  plaintiff,  from  defendants,  the  sum  of  $11,658.72,  instead 
of  $12,231.96. 

To  this  declaration  the  defendant  filed  a  plea  of  the 
general  issue  and  an  affidavit  of  merits  executed  by  defendant 
Childers,  which  was  subsequehtly  amended.   In  this  affidavit  of 
merits  as  amended,  the  defendant  Childers  stated  that  he  was  of 
the  opinion  that  the  defendants  had  a  good  defense  on  the  merits 
to  the  whole  of  the  plaintiff's  demand;  that  he,  Childers,  was 
elected  and  qualified  as  treasurer  on  July  1,  1930  and  that  his 
term  of  office  expired  on  July  1,  1932;  that  on  April  4,  1932  a 
regular  meeting  of  the  trustees  was  held,  at  which  time  he  sub- 
mitted a  report  showing  the  sjnount  of  the  funds  he  then  had  on 
hand  as  treasurer,  and  as  a  part  of  the  assets  in  his  hands  at 
that  time,  there  was  a  promissory  note  for  the  sum  of  #3200,00, 
executed  by  himself;  that  at  this  meeting  his  report  v/as  approved 
and  he  thereafter  paid  on  said  note  the  sum  of  ;140.00,  and  that 
there  is  still  due  frcm  him  on  said  note  the  sum  of  $3,060.00; 
that  prior  to  the  expiration  of  his  term  of  office,  the  Utica  State 
Bank  was  placed  in  the  hands  of  a  receiver  and  on  the  day  it  closed, 
he  had  on  deposit  therein  the  sum  of  '11,464.94,  and  an   such 
treasiirer  he  subsequently  filed  a  claim  for  that  amount  with  the 
receiver;  that  he  does  not  Snow  the  amount  of  the  dividends  that 
has  been  paid  thereon,  as  they  have  been  paid  to  his  successor; 
that  on  October  3,  1932  a  regular  meeting  of  the  Board  of  Trustees 
was  again  held,  at  which  time  a  resolution  was  adopted  which  re- 
cited that  affiant,  as  the  former  treasurer,  was  short  in  his 
acco\mts  at  the  expiration  of  his  term  of  office,  in  the  amount 
of  $3,060.00  and  directed  that  the  accoiint  be  placed  in  the  hands 
of  the  State's  Attorney  of  La  Salle  County  for  collection.  The 
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affidavit  of  Childers  further  states  that  the  shortage  so  foimd 
was  the  balance  due  on  his  promissory  note,  the  original  note  be- 
iTiiZ   for  the  sum  of  $3200.00,  upon  which  he  had  paid  •;?140,00  thereon; 
that  the  claim  which  he  had  made  as  treasurer  against  the  Utice 
State  Bank  had  been  transferred  to  the  name  of  his  successor  and 
by  virtue  thereof  B.nd  because  of  the  resolution  of  the  Board  of 
Trustees  on  October  3,  1932,  affiant  concludes  that  the  question 
of  the  liability  of  the  defendants  upon  the  bond  is  a  question  of 
law,  which  affiant  is  unable  to  determine,  but  in  his  best  judg- 
ment the  facts  set  forth  in  his  affidavit  do  constitute  a  defense 
to  the  entire  demand  of  the  plaintiff.  The  affidavit  of  merits 
further  states  that  the  claim  against  the  Utica  Bank  and  the  pro- 
missory note  of  the  plaintiff  are  both  in  the  possession  and  the 
control  of  the  plaintiff, 

A  motion  was  made  by  appellee  to  strike  this  amended  affi- 
davit of  merits  and  the  plea  of  the  general  issue,  from  the  files, 
and  to  enter  judgment  as  in  case  of  default.  Upon  a  hearing  thereof, 
the  motion  was  allowed,  the  affidavit  and  plea  stricken  and  the 
cause  was  heard  as  to  the  assessment  of  damages  upon  a  stipulation 
of  the  parties,  which  disclosed  that  if  the  books,  recorcs  and  files 
of  the  treasurer  v/ere  produced  and  offered  in  evidence,  that  they 
vould  show  a  balance  due  from  Childers  of  |11,658,73  and  that  the 
accrued  interest  thereon  would  aggregate  to  the  date  of  the  hearing 
§932,23,  The  couj't  thereupon  rendered  judgment  in  favor  of  the 
plaintiff  and  against  the  defsidants  for  $35,000,00,  the  amoxmt  of 
the  bond  to  be  discharged  upon  the  payment  of  $12,590.96,   Frcm 
this  judgment  the  defendants  below  have  brou  ht  the  record  to  this 
court  for  review  by  appeal. 

The  facts  which  appellants  set  up  in  the  affidavit  of  merits 
and  which  they  insist  presents  a  defense  and  precludes  a  recovery  in 
this  case  are,  first:  that  as  to  the  sum  of  '>3200,00  defendants  are 
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not  liable  because  on  April  4,  1932  the  treasurer  presented  his  re- 
port to  the  trustees  which  disclosed  that  a  promissory  note  for 
;3200.00  executed  by  himself  v/as  an  asset  in  his  hands  as  treasurer; 
that  this  report  was  approved  by  the  trustees  and  that  he  thereafter 
paid  upon  said  note  the  sum  of  i^l40.00;  that  at  another  regular  meet- 
ing of  the  trustees  held  on  October  3,  1952,  the  account  of  the  treasur- 
er was  being  considered  and  a  resolution  was  adopted  by  the  board 
finding  the  treasurer's  account  short  in  the  sum  of  :^3060.00,  his 
payment  of  5140.00  having  been  credited  upon  the  53200.00  sum  evi- 
denced by  his  note.   Second:  that  as  to  the  balance  claimed  to  be 
due  the  defendants  are  not  liable  therefor,  because  during  the  time 
Childers  was  treasurer  he  deposited  fimds  in  the  Utica  Gtate  Bank 
which  was  closed  by  the  Auditor  and  at  the  time  it  was  closed  he  had 
on  deposit  in  said  bank  the  sum  of  )11,  464,94,  for  which  amount  he 
filed  a  claim,  v/hich  claim  was  "afterwards  changed  to  the  nane  of 
the  present  treasurer",  and  the  present  treasurer  is  collectin,^; 
the  dividends  thereto.  Third:  that  the  claim  against  the  bank  arxfi 
the  note  of  Childers  are  in  the  possession  and  control  of  appellee. 
There  was  no  error  in  striking  from  the  files  this  affi- 
davit which  recited  the  foregoing  as  a  defense  to  the  whole  of 
plaintiff's  demand.  13o  defense  to  plaintiff's  claim  is  presented 
by  anything  stated  therein.  The  fact  that  in  lieu  of  :)3200.00 
Cfor  the  safekeeping  of  which  the  bond  which  forms  the  basis  of 
this  suit  was  given),  the  treasvirer  executed  his  note  therefor,  and 
so  reported  to  the  trustees,  who  at  one  time  anproved  his  report 
and  six  months  later,  on  the  same  facts,  found  that  he  was  a  de- 
faxilter,  in  the  amount  which  remained  unpaid  upon  said  note,  is 
not  a  defense  to  this  action,  nor  is  the  retention  of  that  note  by 
appellee  a  defense.  Nor  is  the  fact  that  the  Utica  f-tete  Bank  failed 
at  a  time  when  the  treasurer  had  a  portion  of  his  funds  deposited 
therein,  and  the  former  treasurer  filed  a  claim  therefor,  which  claim 
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had  afterward  been  changed  to  the  name  of  the  present  treasurer 
and  the  receiver  of  the  bank  had  paid  dividends  thereon  to  the 
present  treasurer,  present  any  defense. 

Under  all  the  authorities  in  this  state,  a  school  treasur- 
er is  an  insurer  of  the  fuhds  entrusted  to  his  care,   '"imply  because 
he  has  access  to  the  funds  collected  from  the  tax  payers  to  maintain 
their  schools  does  not  authorize  him  to  appropriate  those  funds  to 
his  own  use  and  report  to  the  trustees  that  he  has  borrowed  such  an 
amo\mt,  nor  does  the  law  permit  the  trustees,  even  though  they  may 
go  on  record  as  approving  such  conduct,  to  be  so  liberal  with  money 
which  is  not  theirs.  The  treasurer  occupied  a  position  of  trust 
and  confidence,  so  did  the  members  of  the  board  of  trustees. 
Official  duty  is  not  discharged  by  appropriating^  the  money  of 
another  or  by  approving  such  conduct,  after  it  has  been  done. 

Rule  nine  of  this  court  provides  that  the  brief  of  appel- 
lant shall  contain  a  short  and  clear  statement  of  the  case,  show- 
ing the  nature  of  the  action,  the  nature  of  the  pleadings,  the 
leading  facts,  how  the  Issues  vere  decided  and  the  errors  relied 
upon  for  reversal.   This  rule  also  provides  thatthis  statement 
shall  be  follo?.'ed  by  the  proporl*ions  of  law  and  the  authorities 
relied  upon  to  support  them.   This  rule  should  be  observed  ano  its 
provisions  followed  by  coxmsei  bringing  cases  to  this  court.   In 
the  iDstant  case,  no  where  in  ap-oellants*  statement  is  foxind  a 
statement  of  the  errors  relied  upon  for  reversal,  nor  is  the  state- 
ment followed  by  any  propositions  of  law  and  authorities  relied 
upon  by  appellant.   Immediately  follaing  the  statement  is  the 
argument.  We  recognize  the  difficulty  which  counsel  would  have  in 
formulating  any  propositions  of  law  and  in  finding  any  authorities 
to  sur.port  the  defense  sou,a:ht  to  be  interposed  herein. 

^aile  appellants'  statement  is  not  followed  by  any  brief 
of  authorities,  counsel  for  appellants  cite  two  cases  in  their 
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argument.  One  is  Town  of  CJieney's  Grove  v.  Van  Scoyoc,  357  111.  52. 
We  have  had  occasion  in  an  opinion  filed  this  day  to  refer  to  that 
case  at  some  length.  Trustees  of  Scjjools  v.  Farnsworth,  Oen.  No. 
8815.   There  is  nothin.^  said  in  the  Yan  Scoyoc  case  which  throws 
any  light  upon  the  matters  under  consideration  here.   The  other  case 
referred  to  in  the  argument  is  Bruner  v.  Y/olford,  356  111,  514.   In 
that  case  it  was  sought  to  hold  the  estate  of  one  who  had  been  a 
conservator  and  subsequently  executor  of  an  estate,  upon  a  loan 
teade  by  him  from  fimds  belonging  to  his  ward.   It  appeared  that 
the  conservator  had  not  obtained  the  consent  of  the  Probate  Court 
before  making  the  loan,  but  afterv/ard  he  presented  his  annual 
reports  as  conservator  during  the  period  of  his  conservatorship, 
which  disclosed  the  loan,  and  he  exhibited,  with  his  report,  the 
notes,  seciirities  and  evidences  of  the  investment  which  he  had  in 
his  possession,  and  these  reports  were  approved.  In  its  opinion, 
the  court  quoted  the  statute  concerning  loans  by  a  conservator  to 
the  effect  that  they  shall  all  be  subject  to  the  approval  of  the 
court,  but  stated  that  the  Act  does  not  require  the  conservator 
to  rocure  authority  to  make  a  loan  before  the  loan  is  made,  and 
held  that  the  estate  of  the  conservator  was  not  liable  on  the 
ground  that  the  conservator  had  committed  a  devastavit  in  making 
the  loan.   The  Bruner  case  can  not  be  held  to  be  an  authority  for 
the  proposition  advanced  by  appellants  to  the  effect  that  the 
approval  by  appellee  on  April  4,  1932  of  Chile ers'  report  as 
treasurer  would  bar  the  action  of  appellee  to  prosecute  this 
suit  upon  the  treasurer's  official  bond. 

The  law  provides  that  all  money  which  came  into  Childers* 
hands  as  school  treasurer  could  only  be  paid  out  upoh  warrants 
drawn  by  appellee.   Cahill  Illinois  Revised  Statutes,  1933,  Chap. 
122,  Dec.  81,  par.  81.   Furthermore,  under  the  authority  of  V.Tiitlow 
V.  Trustees  of  Schools,  191  111.  457,  the  trustees  had  no  power  to 
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loan  the  money  to  the  treasurer,  and  if  tney  approved  his  action  and 
accepted  his  note  in  settlement  of  his  defalcation,  their  action  in 
so  doing  vras  of  no  force  or  effect  and  would  not  release  appellants 
or  any  of  them  in  this  action,  nor  would  it  bar  appellee  from  success- 
fully prosecuting  this  suit. 

In  our  opinion  there  was  no  error  in  striking  appellants* 
plea  and  affidavit  of  merits  from  the  files,  or  in  rendering  the 
judgment  appealed  from,  and  that  judf^ment  is  therefore  affirmed. 

JUDGMMT  iiTFIRMED. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  ray  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Otta\va.  this day  of 

^in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv- 
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Clifford  Henry,  Plaintiff,  v.  Frank  Morris,  Defendant. 
Appeal  from  the  Circuit  Court  Jf  Edgar  County. 

April  Tkrm,  A.  D.  A934.        ?>   7    7      I  ,  A  .     6  30 


Gen.  No.  8817 


Agenda  No.  3 


Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

In  May,  1931,  Arthur  Henry  purchased  from  Frank 
Morris  a  team  of  gray  horses  named  Prince  and  Dick 
for  One  Hundred  Dollars   ($100),  for  which  Arthur 
Henry  gave  a  note  in  the  usual  form,  with  power  of 
attorney,  on  the  face  of  M'hich  note  was  written:  "This 
note  is  secured  by  a  gray  team  Prince  and  Dick".  The 
note  was  given  to  Frank  Morris  at  the  time  the  team 
was  delivered  to  Arthur  Henry  by  him.    On  January 
15,  1932,  Arthur  Henry,  being  indebted  to  his  brother, 
Clifford  Henry,  executed  a  note  to  his  brother,  and  to 
secure  the  same  gave  him  a  chattel  mortgage  on  cer- 
tain farm  machinery,  grain  and  animals,  including  the 
two  horses  purchased  from  Morris.     When  this  note 
became  due  a  new  note  and  mortgage  were  executed 
on  or  about  January  27,  1933.    The  new  mortgage  also 
included  the  team  of  horses  in  question.  Arthur  Henry 
later  desired  to  sell  the  horses,  and  arranged  a  sale 
with  one  Guy  Humerickhouse,  but  when  he  refused  to 
apply  the  price  of  the  horses  upon  the  mortgage  debt 
held  by  Clifford  Henry  the  said  Clifford  Henry  de- 
manded the  horses,  and  they  were  brought  back  to 
Arthur  Henry,  and  the  check  which  had  been  tendered 
in  payment  therefor  was   returned.     Following   this 
Frank  Morris  took  possession  of  the  team  with  the  con- 
sent of  Arthur  Henry.  Clifford  Henry  then  made  a  de- 
mand upon  defendant,  Morris,  for  possession  of  the 
horses,  and  upon  demand  being  refused,  said  Clifford 
Henry  replevined  the  team.    Defendant  Morris'  basis 
for  claiming  possession  of  this  property  is  upon  an 
alleged  oral  agreement  at  the  time  of  the  execution  of 
the  original  note  between  himself  and  Arthur  Henry 
to  the  effect  that  the  title  to  the  team  was  to  remain  in 
him  until  the  note  originally  given  in  pajTnent  of  said 
team  was  paid.     Upon  trial  before  a  jury  the  issues 
were  decided  in  favor  of  the  defendant,  and  the  mo- 
tion was  then  made  by  plaintiff  to  set  aside  the  ver- 
dict and  to  grant  a  new  trial,  which  was  denied,  and 
judgment  was  entered  on  the  verdict. 


Page  2  Gen.  No.  8817 

The  question  involved  in  this  controversy  is  whether 
the  notation  phiccd  upon  the  original  note  given  to 
purchase  Prince  and  Dick,  "This  nole  is  secured  by  a 
gray  team  Prince  and  Dick",  coupled  with  the  con- 
versation between  Arthur  Henry  and  Frank  Morris, 
to  the  effect  that  the  team  should  remain  the  property 
of  Frank  Morris  until  the  note  was  paid,  constitutes  a 
conditional  sales  contract  which  can  be  enforced  as 
against  the  rights  claimed  by  plaintiff  under  his  chat- 
tel mortgage.  Obviously,  the  most  important  part  of 
this  agreement,  if  such  it  be,  is  the  intention  of  the 
parties  as  expressed  by  the  notation  placed  on  the 
purchase  note,  together  with  their  conversation.  ^Vliere 
a  contract  is  partly  in  writing  and  partly  parole,  parole 
evidence  is  not  admissible  to  vary  or  modify  the  terms 
of  that  part  of  the  agreement  which  has  been  reduced 
to  writing.  {Hueni  v.  Freehill,  125  111.  App.  345).  In 
the  instant  case  the  parole  evidence  which  has  been 
giving  to  support  defendant's  case  does  not  modify  in 
anywise  the  written  terms  of  the  alleged  agreement 
contained  in  the  note,  but  confirms  it.  It  is,  therefore, 
evident  from  the  notation  on  said  note  that  it  was  the 
intention  and  the  contract  of  the  parties  thereto  to 
have  the  team  stand  as  security  for  the  obligation; 
title  to  remain  in  Morris  until  paid. 

The  plaintiff  complains  that  parole  evidence  was 
admitted  to  alter  the  terms  of  a  written  contract,  and 
cites  authorities  in  support  of  that  position.  It  ap- 
pears to  us  that  said  testimony  was  properly  admitted 
because  the  same  tends  to  confirm  the  written  agree- 
ment. Chapter  121i/_>,  Smith-Hurd  Revised  Statutes 
1933,  paragraph  3,  provides  that  a  conditional  sales 
contract  may  be  in  writing,  either  with  or  without  seal, 
or  by  word  of  mouth,  or  partly  in  writing  and  partly 
by  word  of  mouth,  or  may  be  inferred  from  the  con- 
duct of  the  parties.  There  is  considerable  testimony 
which  we  believe  was  properly  admitted,  which  indi- 
cated that  plaintiff  had  knowledge  of  this  oral  condi- 
tional sales  contract  prior  to  the  execution  of  the  first 
chattel  mortgage. 

Several  witnesses  testified  that  Clifford  Henry  was 
present  at  a  meeting  with  R.  P.  Morris,  father  of 
Frank  Morris  and  Arthur  Henry  before  the  execution 
of  the  mortgage,  in  which  Morris  told  Clifford  Henry 
that  if  he  put  the  team  in  his  mortgage  they  would 
have  to  stand  as  they  were,  and  that  the  team  was  the 
property  of  Frank  Morris  until  it  was  paid  for,  and 
further  "that  Clifford  Henry,  the  plaintiff,  said  that 
such  an  arrangement  was  all  right.  This  is  denied  by 
Clifford  Henry.    Therefore,  we  are  of  the  opinion  that 
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the  trial  court  properly  submitted  these  matters  to  a 
jury  for  determination  of  fact. 

Considerable  complaint  is  made  as  to  certain  in- 
structions, some  of  which  were  given,  some  of  which 
were  refused,  and  some  of  which  were  modified,  but 
inasmuch  as  we  are  cited  no  authority  which  would  in 
any  way  indicate  that  the  refusal,  admission  or  modi- 
fication were  incorrect,  and  no  mention  is  made  there- 
of in  the  brief,  and  further,  inasmuch  as  all  of  the  in- 
structions are  not  included  in  the  abstract,  we  decline 
to  say  reversible  error  was  committed. 

The  doctrine  of  conditional  sales  is  recognized  in 
Illinois  in  favor  of  the  original  vendor  except  as 
against  bona  fide  pui'chasers  and  execution  creditors. 
{Herbert  v.  Rhodes-Burford  Furniture  Co.,  106  111. 
App.  583).  {Staver  Carriage  Co.  v.  Richardson,  203 
111.  App.  620).  In  this  case  the  preponderance  of  the 
testimony  is  to  the  effect  that  ClitTord  Henry,  as  mort- 
gagee, was  not  an  innocent  party,  but  had  been  in- 
formed prior  to  the  execution  of  the  chattel  mortgage 
that  the  team  in  question  was  to  stand  as  security  for 
the  debt  to  Morris.  Therefore,  the  jury,  in  finding  for 
the  defendant  in  the  trial  court  was  warranted  in  re- 
turning a  verdict  for  the  defendant.  For  the  reasons 
given  above  the  judgment  of  the  trial  court  is  atfirmed. 

Judgment  affirmed. 

(Five  pages  in  original  opinion) 
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Rock  Island  Plow  Company,  a  corporation,  Plaintiff, 
V.  E.  C.  Smith  and  Louise  B.  Smith,  Defendants. 

Appeal  fro)i  the  Circiirt  Court  of  Vermilion  County. 

Apk,.  Term,  A.  D.  1934.  2   7   7     I  ,  A  .     ^  3  0 

Gen.  No.  8832  Agenda  No.  13 

Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  is  an  action  in  the  nature  of  the  common  law 
writ  of  audita  querela,  brought  under  Illinois  practice 
by  a  petition  to  satisfy  a  judgment.  The  plaintiff  in 
the  original  action  upon  which  the  judgment  was  ob- 
tained remained  plaintiff,  and  the  petition  to  satisfy 
the  judgment  was  brought  by  the  defendant  in  the 
original  action. 

On  July  21,  1931,  Rock  Island  Plow  Company,  a  cor- 
poration, plaintiff,  recovered  a  judgment  against  E.  C. 
Smith  and  Louise  B.  Smith,  defendants,  for  Fifteen 
Thousand,  Seven  Hundred,  Fifty-One  and  24/100  Dol- 
lars ($15,751.24),  in  the  Circuit  Court  of  Vermilion 
County.  On  June  21, 1933,  an  execution  was  issued  out 
of  said  court,  and  the  sheriff  made  a  levy  on  certain 
chattels  .  Transcripts  of  said  judgment  were  filed  in 
Lee  and  Will  Counties. 

E.  C.  Smith  and  Louise  B.  Smith,  defendants,  filed 
their  petition  to  the  October  Term,  A.  D.  1933,  in  the 
original  action,  seeking  to  have  the  judgment  satisfied 
of  record.  The  petition  sets  forth  the  original  judg- 
ment, the  issuance  of  the  writ  of  execution,  the  filing 
of  the  transcripts  in  Lee  and  Will  Counties,  the 
levy  by  the  sheriff  under  the  execution  issued  on 
June  21,  1933,  the  seizing  of  the  chattels,  and  the  sell- 
ing of  the  same  for  the  sum  of  Forty-Two  Hundred 
Dollars  ($4,200),  and  the  further  fact  that  on  August 
22,  1932,  after  the  rendition  of  the  original  judgment, 
plaintiflF  and  defendants  entered  into  a  written  contract 
whereby  the  judgment  was  discharged  and  satisfied 
and  ought  to  be  satisfied  of  record;  that  said  contract 
provided  that  defendants  turn  over  to  plaintiff  in 
satisfaction  of  the  judgment  certain  chattels,  which  de- 
fendants did  do;  and  that  the  sheriff's  levy  was  upon 
the  same  chattels. 

To  this  petition  plaintiff  filed  answer  denying  that 
the  contract  was  entered  into  as  alleged  in  the  peti- 
tion, denying  that  the  judgment  was  satisfied  or  dis- 
charged ;"den}aug  that  the  contract  is  the  contract  of 
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plaintiff  by  its  agent,  Harry  H.  Johnson;  denying  that 
Harry  H.  Johnson  had  any  authority  to  make  and 
enter  into  said  contract;  denying  that  plaintiff  held 
him  out  as  having  any  authority  to  make  the  same  for 
them,  denying  that  he  made  and  entered  into  similar 
contracts  in  similar  cases,  and  further  averred  that  the 
tirst  notice  plaintiff  had  of  the  execution  of  said  con- 
tract was  December  28,  1932,  which  plaintiff  first  dis- 
covered through  a  talk  between  defendants  and  plain- 
tiff's attorney,  whereupon  defendants  were  at  once 
notified  by  mail  that  said  contract  was  repudiated  and 
disavowed. 

Trial  was  had  in  the  Circuit  Court  of  Vermilion 
County.  The  trial  court  directed  a  verdict  in  favor  of 
the  plaintiff,  and  judgment  was  entered  thereon.  The 
Court  further  denied  a  motion  made  by  defendants  to 
arrest  the  original  judgment  in  favor  of  plaintiff.  It  is 
from  this  judgment  that  the  defendants  appeal  to  this 
Court. 

It  appears  from  the  evidence  that  defendant,  E.  C. 
Smith  was,  on  August  22,  1932,  and  for  sometime  prior 
thereto  in  the  implement  and  automobile  accessory 
business  at  Rossville,  Illinois,  also  buying  and  selling 
farm  machinery.  That  on  July  21,  1931,  the  plaintiff 
recovered  a  judgment  against  defendants  E.  C.  and 
Louise  B.  Smith,  in  the  sum  of  Fifteen  Thousand, 
Seven  Hundred,  Fifty-One  and  24/100  Dollars  ($15,- 
751.24).  That  on  August  22,  1932,  a  man  by  the  name 
of  Johnson  came  to  Smith's  place  of  business  and 
asked  if  the  Smiths  would  settle  the  judgment  in  favor 
of  the  plaintiff;  that  Smith  said  he  was  agreeable  to 
so  doing,  and  thereupon  Smith,  Louise  B.  Smith,  his 
wife  and  co-defendant,  and  Johnson,  went  to  the  office 
of  Smith's  attorney  in  Danville  where  a  document  was 
executed  and  signed  by  E.  C.  Smith,  Louise  B.  Smith, 
designated  as  parties  of  the  first  part.  The  typewrit- 
ten insignia,  "The  Rock  Island  Plow  Company,  a  Cor- 
poration," signed  "Harry  H.  Johnson",  under  which 
appeared  "Its  duly  authorized  agent  and  representa- 
tive" also  appeared  thereon. 

Without  setting  out  the  document  in  haec  verba  we 
■will  say  that  the  same,  if  binding  upon  the  plaintiff, 
would  constitute  a  full  satisfaction  of  the  original 
judgment.  The  contract  was  signed  in  duplicate.  Smith 
keeping  one  and  Johnson  taking  the  other.  Johnson 
left  that  evening.  After  signing  the  contract  Smith 
kept  the  machinery  in  storage  for  the  plaintiff  and  did 
not  dispose  of  any.  Plaintiff  had  not  released  the 
judgment.  Defendants'  Exhibits  1  and  2,  being  eon- 
tracts  of  sale  running  from  Delbert  Hutsler  and  0.  T. 
Evans,  to  Harry  H.  Johnson,  and  by  him  indorsed,  of 
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various  amounts  of  corn,  and  Defendants'  Exhibit  6, 
which  is  a  letter  from  the  Rock  Island  Plow  Company, 
Collection  Department,  to  Mr.  E.  C.  Smith,  regarding 
certain  collateral  notes  held  by  the  company,  which  it 
was  returning,  and,  in  addition,  two  bills  of  sale  of 
O.  T.  Evans  and  Delbert  Hutsler,  as  mentioned  above, 
Avere  sent  Smith  by  the  Rock  Island  Plow  Company. 
It  appears  Louise  B.  Smith  was  present  when  the  al- 
leged contract  of  satisfaction  was  handed  Smith  by 
Johnson;  that  the  first  time  E.  C.  Smith  ever  saw  De- 
fendants' Exhibits  1  and  2  was  in  the  month  of  Oc- 
tober, 1933,  that  he  was  not  present  when  either  was 
signed;  that  Hutsler  and  Evans  owed  him  notes  as 
Rossville  Motor  Company;  that  these  notes  for  which 
Defendants'  Exhibits  1  and  2  were  taken  as  security, 
had  at  one  time  been  placed  with  Rock  Island  Plow 
Company  but  had  been  taken  down,  and  one  of  said 
notes  was  afterwai'ds  returned.  When  Johnson  called 
on  August  22,  1932,  E  .C.  Smith  did  not  ask  Johnson 
for  his  authority  as  agent,  and  never  did  ask  to  see 
his  authority;  that  before  defendants  signed  the  pur- 
ported satisfaction  of  judgment  Johnson  told  him 
(Smith)  that  he  (Johnson)  had  settled  the  demands 
against  Evans  and  Hutsler  and  sent  them  contracts, 
and  that  he  (Smith)  acted  and  relied  on  that  in- 
formation. 

Louise  B.  Smith,  defendant,  testified  in  practical 
agreement  with  her  husband's  testimony  as  to  what 
occurred  on  the  day  of  the  execution  of  the  purported 
satisfaction  of  judgment,  but  makes  no  mention  of 
any  oral  representations  made  by  Johnson.  O.  T. 
Evans  testified  that  in  August,  1932,  a  man  whom  he 
did  not  know  called  upon  him,  and  he  (Evans)  signed 
Defendants'  Exhibit  2,  and  then  took  it  away.  That 
no  one  ever  asked  him  for  any  money  on  this  exhibit, 
and  he  had  not  paid  any. 

Defendants  also  introduced  the  deposition  of  Harry 
H.  Johnson  taken  previously,  which  was  as  follows : 
That  he  lived  at  South  Bend,  Indiana,  and  during 
August,  1932,  was  working  for  plaintiff;  that  about  a 
week  before  August  22,  1932,  he  went  to  Rossville,  Illi- 
nois, or  in  the  vicinity;  that  Defendants'  Exhibits  1 
and  2  were  in  his  possession  while  working  at  Ross- 
ville; that  blanks  were  part  of  his  supplies  furnished 
by  plaintiff;  that  so  far  as  he  knew  the  people  who 
signed  the  contracts  were  the  people  whose  names  ap- 
peared therein;  that  the  two  parties  owed  the  Rock 
Island  Plow  Company  past  due  accounts  and  he  was 
sent  to  collect  them;  he  interviewed  the  two  parties, 
and  took  the  two  instruments ;  that  he  signed  his  name, 
H.  H.  Johnson,  on  the  back  of  Exhibit  1,  but  did  not 
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sign  it  wliere  it  appeared  on  the  back  of  Exhibit  2; 
that  he  did  not  know  whether  he  mailed  those  two  to 
phiintiff;  that  he  mailed  a  bunch  of  stuff  to  Rock 
Ishuid,  l)ut  whether  Defendants'  Exhibits  1  and  2  were 
included  he  could  not  tell  but  thought  they  were ;  that 
he  could  not  tell  just  to  whom  he  gave  them ;  could  not 
tell  how  many  contracts  of  this  character  he  took  in 
the  vicinity  of  Rossville;  did  not  suppose  more  than 
five  or  six ;  that  this  was  one  way  of  satisfying  obliga- 
tions; that  he  did  not  indorse  all  of  the  blue  colored 
contracts  on  back;  that  in  his  settlement  Avilh  Rock 
Island  he  had  thirty  or  forty  contracts  lying  around 
not  indorsed  and  sent  them  through  the  mail  giving 
the  privilege  to  transfer  those  to  plaintiff;  did  mail 
some,  not  indorsed,  and  sent  a  power  of  attorney  or 
blanket  indorsement;  that  he  received  Defendants' 
Exhibit  3,  (same  being  a  letter  dated  August  24,  1932, 
from  plaintiff  to  Johnson  to  the  effect  that  the  assign- 
ment of  all  bills  of  sale  taken  by  Johnson  were  satis- 
factory and  the  assignments  would  be  indorsed  on  all 
bills  of  sale  bearing  his  name),  shortly  after  August 
24,  1932;  that  he  received  Defendants'  Exhibit  4,  (this 
exhibit  was  never  offered  in  evidence)  four  or  five  days 
after  its  date;  that  his  signature  appeared  beneath 
the  typewritten  words  "Rock  Island  Plow  Company, 
a  Corporation,"  on  the  purported  satisfaction  of  judg- 
ment; that  he  began  to  work  for  Rock  Island  Plow 
Company  about  six  weeks  previously,  going  first  to 
Rock  Island,  and  signed  a  contract  of  agency  with  that 
company,  wliich  he  identified  as  Plaintiff's  Exhibit  A, 
and  it  was  in  the  same  condition  as  when  he  signed  it, 
except  for  the  wox"d,  "cancelled"  written  thereon;  that 
after  the  execution  of  the  contract  on  July  20th,  he 
went  to  Indiana  to  start  to  work  with  an  uncle  named 
Thompson  who  showed  him  how  to  do  the  work;  that 
they  worked  together  around  Galveston,  Indiana,  for 
about  two  weeks,  and  that  the  business  was  to  collect 
accounts  due  to  Rock  Island  Plow  Company,  but  the 
company  did  not  furnish  them  notes,  but  gave  them  a 
statement  or  a  slip ;  and  they  would  go  to  a  farmer  and 
collect  on  it  or  take  some  collateral  security ;  that  after 
leaving  Thompson  he  went  by  himself  for  about  a 
week;  then  came  back  to  Galveston,  went  to  Lafayette, 
and  then  to  Rossville ;  that  he  had  notations  of  certain 
notes;  did  not  know  whether  the  notes  were  made  to 
E.  C.  Smith  or  Rossville  Motor  Company,  and  put  up 
with  Rock  Island  Plow  Company  as  collaterial  security 
or  not ;  that  Rock  Island  Plow  Company  just  gave  him 
slips ;  did  not  see  Smith  when  he  first  Avent  to  Ross- 
ville, but  went  to  work  on  farmers.  Defendants'  Ex- 
hibits 1  and  2  were  taken  AAnth  collateral  security  and 
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whatever  was  realized  from  them  was  to  be  applied  on 
notes;  could  not  swear  that  he  sent  Defendants'  Ex- 
hibits 1  and  2  to  Rock  Island;  his  mind  was  not  clear 
and  he  did  not  know  what  happened  to  them,  or  where 
they  came  from;  that  he  turned  one  or  two  contracts 
or  some  paper  over  to  Smith ;  did  not  know  where  he 
signed  Defendants'  Exhibits  1  and  2;  may  liave  turned 
them  over  to  E.  C.  Smith;  did  not  turn  them  over  until 
after  he  had  signed  the  purporte<l  satisfaction  of  judg- 
ment ;  can  not  give  the  names  of  anyone  else  around 
Rossvile  that  he  collected  any  money  from  or  took  a 
bill  of  sale  from;  knows  one  party  who  paid  money 
into  the  bank,  where  it  went  he  does  not  know;  he  did 
not  collect  that;  that  was  the  case  of  a  note;  is  not 
positive  but  rather  inclined  to  tliink  he  did  send  in  a 
bill  of  sale  in  the  form  of  Defendants'  Exhibits  1  and 
2;  could  not  have  been  many  if  there  were  any;  sent 
these  in  as  security  for  notes ;  that  the  purported  satis- 
faction of  judgment  was  drawn  in  duplicate,  both  were 
signed  in  Rossville;  he  took  one  and  Smith  took  one; 
Acton  and  Acton  at  Danville  prepared  them.  Smith 
took  him  down  there.  Understood  Mr.  Acton  was 
Smith's  lawyer.  Mr.  Smith  took  one  and  the  other 
was  given  to  witness  who  gave  it,  including  two  or 
three  other  papers,  to  Mr.  Derksen  at  South  Bend  on 
November  11,  1933,  is  not  just  sure  of  the  date;  he 
never  sent  his  copy  to  the  company  but  retained  it  in 
his  possession;  never  notified  the  company  that  he  had 
signed  such  a  paper  that  he  remembers  of.  Mr.  Acton 
also  prepared  a  release  to  be  signed  by  some  executive 
officer  of  the  Rock  Island  Plow  Company;  does  not 
remember  whether  that  was  in  three  copies  or  four; 
that  was  turned  over  to  Derksen  just  recently;  he 
never  notified  the  company  of  that  before,  or  sent  it 
to  them  before  that  he  remembers;  might  have  done 
it  but  does  not  recall  doing  it..  When  he  Avent  into  the 
vicinity  of  Rossville  he  was  a  collector,  did  not  have 
any  notes  against  Gene  Smith  or  any  slip  or  any  refer- 
ence to  this  judgment  which  the  company  had  against 
Smith;  is  not  sure  when  he  went  there  that  he  had 
been  told  not  to  do  anything  about  the  judgment,  to 
be  real  candid  about  it,  he  does  not  know ;  can  not  say 
whether  Smith  first  proposed  turning  machinery  over 
to  him.  While  working  for  the  company  he  received 
accounts  to  work  on  by  mail  from  the  company  at  Rock 
Island;  identifies  Plaintiff's  Exhibit  B  as  one  that  he 
had  in  his  possession,  a  copy  of  Plaintiff's  Exhibit  A; 
he  had  both  in  his  possession  at  the  time  he  turned  it 
over  to  Mr.  Derksen  on  November  11th.  The  paper 
marked  Plaintiff's  Exhibit  C,  with  words  and  hand- 
writing at  top,  "Harry  H.  Johnson"  is  a  copy  of  this 
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purported  agreement  which  witness  made  with  Gene 
Smith,  which  he  kept  in  his  possession  and  the  paper 
identified  as  Phiintiff's  Exhibit  B,  marked  at  the  top 
of  said  exhibit  "Harry  H.  Johnson"  and  being  four 
copies  of  a  paper  marked  "Release  of  Judgment"  is 
the  paper  that  was  drawn  in  Acton's  office  and  given 
to  him  at  the  time  this  purported  agreement  was  signed 
by  Smith  and  John.son.  They  were  all  kept  in  John- 
son's possession  up  to  November  11,  1933.  He  had  a 
telephone  conversation  with  Mr.  Derksen,  collection 
manager,  of  Rock  Island  Plow  Company  from  Ross- 
ville  to  Rock  Island  on  August  22,  1932  but  he  did  not 
go  to  Rock  Island;  never  went  to  Rock  Island  after 
that  conversation,  and  never  has  been  there  since; 
that  the  only  time  he  was  ever  there  was  the  time  he 
was  hired;  that  he  did  go  to  Streater;  that  he  did  not 
work  for  the  company  any  more  after  August  22,  1932 ; 
that  he  was  waiting  a  settlement  because  he  claimed 
the  company  owed  him;  that  he  waited  at  Streator  a 
day  or  two  then  went  home,  to  South  Bend;  that  he 
never  did  notify  the  company  in  any  way,  shape  or 
form,  until  he  turned  over  the  papers  identified  as 
Plaintiff's  Exhibits  C,  D  and  E;  that  he  had  signed 
the  paper  with  Gene  Smith,  called  the  purported  satis- 
faction of  judgment;  he  remembered  that;  that  he  was 
sure  he  mailed  papers  in  to  the  company;  that  when 
the  company  got  these  papers  he  did  not  know  w^hat 
it  did  with  them;  that  he  did  not  know  who  the  notes 
ran  to  that  he  got  the  slips  on,  or  whether  they  were 
held  as  collateral;  that  all  he  did  was  to  take  bills  of 
sale  from  such  parties  and  send  them  in,  in  order  to 
apply  on  the  indebtednesses;  that  what  he  was  doing 
was  collecting  money  to  apply  on  indebtednesses,  and 
never  had  the  notes  of  anybody;  that  he  was  getting 
all  the  security  he  could,  sending  it  in,  and  the  settle- 
ments were  to  be  consummated  between  the  Rock 
Island  Plow  Company  and  the  people  from  whom  he 
took  the  obligation ;  that  he  did  settle  some  in  full.  The 
witness  Elmer  Clapp  had  taken  a  bill  of  sale  from  him 
on  some  oats  stored  in  an  elevator  and  when  the  oats 
were  sold  Fifty  Dollars  ($50)  of  the  proceeds  were 
remitted  to  the  Rock  Island  Plow  Company  and  ap- 
plied on  a  note  of  Seventy-Five  Dollars  ($75)  which 
Clapp  had  made  to  the  Rock  Island  Plow  Company 
and  which  Rock  Island  Plow  Company  was  holding  at 
the  time.  The  witness  gave  a  new  note  to  the  Rock 
Island  Plow  Company  in  the  sum  of  Twenty-Five  and 
34/100  Dollars  ($25.34),  being  the  balance'of  the  old 
note  and  interest. 

Defendants  offered  to  prove  that  the  original  notes 
upon  which  judgment  was  taken  were  signed  by  the 
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defendant,  Louise  B.  Smith,  upon  express  promise  by 
the  plaintiff  that  the  note  would  be  satisfied  only  out 
of  goods  furnished  E.  C.  Smith  by  plaintiff,  and  that 
after  judgment  was  confessed  plaintiff  had  entered 
into  a  contract  in  writing  that  it  would  not  levy  on 
any  property  of  either  defendant  but  would  only  take 
out  execution  to  create  and  to  preserve  a  lien  on  the 
personal  property.     This  offer  was  refused. 

Defendants  offered  to  prove  that  Harry  H.  Johnson 
told  defendant,  E.  C.  Smith  before  the  making  of  the 
contract  releasing  the  judgment  that  he  had  settled 
with  Delbert  Hutsler  and  O.  T.  Evans  and  had  sent 
the  contract  to  the  plaintiff  and  that  he  (Smith)  relied 
upon  this  information  before  the  execution  of  the  pur- 
ported satisfaction  of  judgment.  This  offer  was 
refused. 

Defendants  offered  to  prove  that  the  cost  of  all  of 
the  goods  described  in  the  purported  satisfaction  of 
judgment,  being  the  same  goods  sold  on  execution,  was 
Twelve  Thousand  Dollars  ($12,000),  for  the  purpose  of 
showing  the  amount  of  credit  they  were  entitled  to 
upon  the  judgment  regardless  of  the  effect  of  the  pur- 
ported satisfaction  of  judgment.  This  offer  was 
refused. 

An  inspection  of  defendants'  petition  discloses  that 
no  mention  is  made  therein  of  the  matters  and  things 
set  forth  in  defendants'  first  offer  of  proof;  also  that 
such  matters  and  things  would  not  be  proper  in  a  peti- 
tion of  this  character,  for  such  a  petition  will  lie  only 
where  subsequent  to  the  rendition  of  the  judgment  it 
has  been  paid  and  discharged  and  should  be  satisfied 
and  discharged  of  record.  {Harding  v.  Hmvkins,  141 
Illinois  573).  The  same  objection  lies  as  to  the  third 
offer  to  prove.  Therefore,  in  our  opinion  the  trial 
court  properly  refused  both  offers  to  prove.  As  to  de- 
fendants' offer  to  prove,  number  two,  it  appears  that 
this  testimony  was  admitted  as  shown  by  abstract  (37- 
38).  The  count  limiting  the  proof  to  show  good  faith, 
but  not  to  show  agency.  This  ruling  is  correct. 
{Merchants  National  Bank  of  Peoria  v.  Nichols  & 
Shepard  Co.,  223  Illinois  41;  Proctor  v.  Tons,  115  Illi- 
nois 138;  Mullanphy  Savings  Bank  v.  Schott,  135  Illi- 
nois 655;  Alomo  Leotmrd  v.  B.  Hevner,  171  Illinois 
Appellate  188). 

It  appears  from  the  record  that  but  one  issue  was 
presented  by  defendants'  petition  and  plaintiff's  an- 
swer. This  issue  was :  Has  the  judgment  in  this  case 
been  satisfied  and  discharged? 

The  only  thing  shown  by  petitioners  to  support  their 
contention  that  the  judgment  has  been  satisfied  and 
discharged  is  a  document  which  has  been  heretofore 
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designated  as  the  purported  satisfaction  of  judgment; 
and  which  was  offered  in  evidence  as  Defendants'  Ex- 
hibit 5.  The  Court  refused  to  admit  this  document. 
The  character  of  the  instrument,  the  manner  that  the 
same  was  secured,  the  circumstances  surrounding  its 
execution,  and  the  disposition  made  of  same  thereafter 
have  all  been  heretofore  set  forth. 

Plaintiff's  objection  to  the  admissibility  of  this  ex- 
hibit was  that  it  was  not  competent,  relevant,  or  ma- 
terial, and  no  qualification  made  for  it  whatsoever; 
that  there  had  not  been  any  proof  E.  C.  Smith  ever 
saw  any  of  these  previous  bills  of  sale  before  the  exe- 
cution of  it,  and  he  could  not  have  had  knowledge  of 
the  taking  of  them  because  there  was  no  evidence  to 
show  that  he  did  know;  that  there  was  no  evidence  to 
show  how  these  bills  of  sale,  if  they  ever  reached  the 
Rock  Island  Plow  Company,  were  treated  by  that  com- 
pany, or  that  Mr.  Smith  had  any  knowledge  how  it 
acted  on  it,  and  the  agency  and  authority  of  this  man 
being  expressly  denied  in  the  pleading,  (meaning 
Johnson) ;  it  appearing  in  evidence  up  to  that  point, 
there  was  a  contract  of  agency  signed,  which  would 
have  to  be  admitted  in  evidence  before  this  contract 
could  be  admitted  in  evidence  if  it  could  be  admitted 
at  all;  and  furthermore,  it  appearing  from  the  testi- 
mony of  Smith  that  he  never  asked  Johnson  for  his 
letter  of  authority,  or  his  instructions  or  anything 
at  all. 

The  claim  made  by  the  defendants  that  E.  C.  Smith 
knew  that  Johnson  had  made  contracts  of  settlement 
prior  to  the  signing  of  Defendants'  Exhibit  5  rests 
solely  on  the  statement  made  by  Johnson  to  Smith  that 
he  (Johnson)  had  settled  the  0.  T.  Evans  and  the 
Delbert  Hutsler  claims.  This  in  no  wise  helps  defend- 
ants to  prove  the  agency  of  Johnson,  or  to  place  them- 
selves in  the  position  of  having  been  misled  by  some 
act  of  the  plaintiff  because  "An  agent  cannot  confer 
power  upon  himself  and  therefore  his  agency  cannot  be 
established  by  sho^\ing  either  what  he  said  or  did." 
{Proctor  V.  Tows,  supra)  {Mullanphy  Savings  Bank  v. 
Schott,  supra).  It  is  perfectly  clear  that  anything  that 
defendants  learned  after  the  signing  of  Defendants' 
Exhibit  5  as  to  any  holding  out  of  authority  upon  the 
part  of  Johnson  could  not  have  misled  them  at  the  time 
of  the  signing  of  Defendants'  Exhibit  5,  nor  could  they 
have  relied  on  it  at  the  time  of  the  signing.  No  ratifi- 
cation of  Johnson's  act  in  the  execution  of  this  docu- 
ment has  been  shown  or  even  attempted.  It  is  further 
urged  that  the  plaintiff  permitted  Johnson  to  so  act 
as  to  have  apparent  authority  to  execute  the  contract 
in  question  and  bind  the  pi'incipal.     This  must  be  de- 
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termined  solely  by  the  acts  of  the  principal,  not  by  the 
acts  of  the  agent.  {La  Point e  v.  Chevrette,  250  N.  W. 
272)  (264  Michigan  482).  The  statement  of  the  agent 
as  to  his  authority  is  not  competent.  {John  Deere 
Ploiv  Company  v.  Lee  per,  194  Illinois  Appellate  92). 
Nowhere  in  the  record  is  there  any  evidence  that  Smith 
knew  anything  about  any  settlements  made  by  Johnson 
or  his  authority  or  the  extent  of  it  prior  to  the  sign- 
ing of  Defendants'  Exhibit  5,  other  than  the  state- 
ments made  by  Johnson  himself,  and  on  these  he  could 
not  rely. 

Our  Supreme  Court  has  said  in  Merchants  National 
Bank  of  Peoria  v.  Nichols  &  Shepard  Co.,  223  Illinois 
41,  "Parties  dealing  with  an  assumed  agent  are  bound 
at  their  peril  to  ascertain  not  only  the  fact  of  the 
agency  but  the  extent  of  the  agent's  authority.  They 
are  put  upon  their  guard  by  the  very  fact  that  they 
are  dealing  AWth  an  agent,  and  must,  at  their  peril,  see 
to  it  that  the  act  done  by  him  is  within  his  power." 
The  holding  was  the  same,  and  this  doctrine  afiSrmed,. 
in  Paine  v.  The  Sheridan  Trust  and  Savings  Bank,  242 
Illinois  342.  Complaint  is  made  because  the  trial  court 
refused  to  admit  the  contract  signed  by  Johnson  in  evi- 
dence. A  contract  signed  by  an  agent  is  inadmissible 
in  evidence  against  the  principal  without  proof  of  the 
agent's  express  or  implied  authority  to  sign.  This 
particular  question  was  discussed  in  the  case  of  Fadner 
v.  Hibler,  26  Illinois  Appellate  639.  In  this  case  an 
action  was  brought  to  recover  an  alleged  balance  due 
for  commissions  on  sale  of  nursery  stock.  The  con- 
tract which  the  agent  sought  to  enforce  against 
Fadner  Brothers  &  Company  was  signed  "Fadner 
Brother  &  Company,  per  M."  "M"  stood  for 
"Meyers",  a  bookkeeper  for  Fadner  Brothers,  and  the 
signature  was  in  his  handwriting.  It  was  objected  that 
Meyers  had  no  authoritj'  to  sign  such  contract.  The 
lower  court  admitted  the  contract  in  evidence,  upon  a 
showing  that  on  two  occasions  Meyers  had  drawn  up 
and  signed  contracts  embodying  terms  made  by  the 
principal,  and  had  signed  the  contracts  in  the  princi- 
pal's presence  and  by  his  express  direction.  The  ad- 
mission of  such  contract  was  held  to  be  error,  the  court 
saying:  "It  (the  contract)  purported  to  be  signed  by 
an  agent  and  before  it  could  be  admitted  against  the 
principal  proof  should  have  been  furnished  of  an  ex- 
press authority  to  sign  or  of  authority  implied  from 
a  holding  out  of  the  agent  as  authorized."  For  error 
in  admitting  the  contract  the  case  was  reversed  and 
remanded. 

The  record  shows  that  the  contract.  Defendants '  Ex- 
hibit 5,  never  was  sent  to  the  company  and  was  deliv- 


Page  10  Gen.  No.  8832 

ered  to  an  agent  of  the  company  in  November  of  1933. 
No  ratification  was  shown.  Defendants  cite  the  case 
of  Faber-Musser  v.  William  E.  Dec.  Clay  Mffj.  Co.,  291 
Illinois  240.  An  analysis  of  the  facts  in  that  case  show 
that  they  in  no  particular  can  be  applied  to  the  case 
at  bar.  Dee  Clay  Mfg.  Co.  maintained  its  only  Illi- 
nois ofiBce  at  Springfield,  which  had  been  maintained 
for  seven  or  eight  years.  Letterheads,  with  the  cor- 
porate name,  and  the  location  of  the  office  noted  there- 
on had  been  used.  The  office  was  and  had  been  for  sev- 
eral years  in  charge  of  Matthew  M.  Dee,  its  agent.  The 
controversy  arose  over  a  letter  written  in  the  name  of 
the  corporation  by  Matthew  M.  Dee  offering  brick  for 
a  certain  price  which  was  accepted.  The  Dee  Company 
denied  the  authority  of  Matthew  M.  Dee.  The  Court 
held  that  the  evidence  showed  such  authority  stating 
that  from  the  maintenance  of  the  office,  the  use  of  the 
letterheads,  the  lettering  on  the  office,  the  requirement 
of  the  statute  that  the  principal  office  of  an  Illinois 
corporation  should  be  in  this  State,  would  justify  a 
reasonable  man  assumping  that  the  person  in  charge 
of  that  office  had  full  control  of  the  management  and 
business  of  sales.  Further  the  evidence  also  tended  to 
show  that  Springfield  agents  of  the  Dee  Company  had 
frequently  solicited  orders  from  plaintiff. 

Under  defendants'  point  10,  the  cases  of  Phoenix 
Insurance  Co.  v.  John  Stock,  149  Illinois  319,  and 
Hartford  Insurance  Company  v.  Wdllcox,  57  Illinois 
180,  are  cited  as  authority  for  the  proposition  that 
whether  an  agent  is  apparently  clothed  Avith  authority 
to  do  a  certain  act  is  a  question  of  fact  to  be  deter- 
mined by  the  jury.  An  examination  of  the  Willcox 
case  shows  that  there  is  no  such  holding  by  the  court, 
and  in  the  Stock  cases  merely  that  under  the  facts  in 
that  particular  case  it  should  have  been  submitted  to 
the  jury. 

In  our  opinion  the  trial  court  properly  refused  to 
admit  in  evidence  Defendants'  Exhibit  5,  which  left 
the  record  barren  of  any  proof  whatsoever  to  support^ 
defendants'  petition,  and  the  Court  properly  in- 
structed the  jury  to  find  for  the  plaintiff.  For  the 
reasons  given  the  judgment  of  the  trial  court  is 
affirmed. 

Judgment  affirmed. 

(Sixteen  pages  in  original  opinion) 
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Illinois  National  Casualty  Company,  Appellant,^  Fred 

Ollech,  Minnie  Kubish,  and  August  Kubish, 

Appellees. 

Appeal  from  the  Circuit  Court  of  Satiofumfm  County. 

APa..  T.aM,  A.^:ri;k    2   7   7     J.A.     6  3  l' 

Gen.  No.  8774  Agenda  No.  35 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  in  favor  of  Appel- 
lees, who  were  defendants  in  a  bill  to  foreclose  a  mort- 
gage. On  August  4,  1927,  Fred  Ollech,  being  indebted 
to  Louis  G.  Coleman  for  the  sum  of  $3,000.00,  made 
and  delivered  to  Coleman,  his  note  for  that  amount, 
due,  five  years  after  date  and  bearing  interest  at  61/2% 
per  annum,  payable  semi-annually,  as  evidenced  by 
ten  interest  notes  in  the  sum  of  $97.50  each,  and  at  the 
same  time  executed  and  delivered  to  Coleman,  a  mort- 
gage securing  said  notes  and  indebtedness.  The  mort- 
gage was  recorded  on  the  following  day.  Thereafter, 
on  September  6th,  1927,  Coleman  sold  and  delivered 
said  notes  and  mortgage  to  the  Eastern  Automobile 
Insurance  Underwriters  for  the  sum  of  $3,015.00,  be- 
ing the  principal  sum  of  said  notes  and  accrued 
interest. 

In  consideration  of  the  payment  of  said  sum,  Cole- 
man delivered  to  the  Eastern  Automobile  Insurance 
Underwriters  an  assignment  in  writing  of  said  notes 
and  mortgage,  together  with  all  other  papers  con- 
nected with  said  loan,  including  abstract  and  insurance 
policies.  Among  said  papers  was  a  memorandum 
stating  that  the  note  of  Fred  Ollech  was  assigned  to 
net  six  per  cent  interest ;  Coleman  never  regained 
possession  of  any  of  the  papers  belonging  to  said 
mortgage  loan,  except  certain  interest  notes  which 
were  delivered  to  him  after  the  same  were  paid. 

The  assignment  of  the  mortgage  to  the  Eastern 
Automobile  Insurance  Underwriters  was  not  recorded 
until  January  6,  1931  and  no  notice  of  the  assignment 
was  ever  given  to  any  of  the  Appellees  by  said  Com- 
pany or  the  Appellant.  In  April,  1931,  a  merger  was 
completed  between  the  Appellant  and  the  Eastern 
Automobile  Insurance  Underwriters  whereby  Appel- 
lant acquired  all  of  the  assets  of  said  Company,  includ- 
ing the  mortgage  loan  papers  upon  which  this  fore- 
closure is  based.  From  August  4,  1927,  down  to  March 
26,  1930,  the  Appellee  Fred  Ollech,  also  the  mortgagor, 
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paid  to  Coleman  the  sum  of  $164.57  in  excess  of  the 
interest  and  other  charges  on  the  loan,  which  sum  \vas 
credited  on  the  Coleman  books  to  the  principal  indebt- 
edness. The  payments  made  by  Ollech  were  made  in 
varying  amounts  and  at  irregular  intervals  during  that 
period  of  time.  On  March  26,  1930,  Fred  Ollech  con- 
veyed the  real  estate  covered  by  the  mortgage  to  the 
Appellees,  Minnie  Kubish  and  August  Kubish,  in  con- 
sideration of  the  balance  due  on  the  mortgage  indebt- 
edness amounting  to  $2,835.43.  The  deed  recited  a 
consideration  of  $1.00  and  stated  it  was  "subject  to 
the  mortgage  indebtedness  now  against  said  real  es- 
tate". The  transfer  was  made  in  Coleman's  ofiBce  and 
he  prepared  all  the  papers  necessary  for  the  convey- 
ance. During  the  negotiations  the  Kubishes  went  to 
the  Building  and  Loan  Association  and  procured  a 
check  payable  to  Minnie  and  August  Kubish  in  the  sum 
of  $1,103.97.  Back  in  Coleman's  oiiice  the  check  was 
duly  endorsed  and  delivered  to  Coleman  to  apply  upon 
the  mortgage  indebtedness.  It  was  Colemans  custom 
to  issue  pass  books  to  parties  making  payments  to  his 
office  and  one  was  issued  to  Minnie  and  August  Kubish 
upon  the  completion  of  the  transfer.  A  credit  of 
$1,103.97  representing  above  pajonent  is  shown  upon 
the  pass  book  and  upon  the  records  of  Coleman 's  ofiBce. 
Subsequently  the  Kubishes  paid  monthly  installments 
to  Coleman  amounting  to  $685.05,  the  last  payment 
being  made  on  December  30,  1930.  On  that  date  the 
pass  book  and  the  Coleman  records  showed  the  balance 
of  the  mortgage  indebtedness  to  be  the  sum  of 
$1,476.00.  From  the  payments  made  to  him  Coleman 
had  paid  off  a  certain  judgment  against  Appellee 
Ollech.  The  sums  received  by  Coleman  from  Appel- 
lees, as  payment  on  the  principal  indebtedness  were 
retained  by  him  and  appropriated  to  his  own  use. 
Coleman  failed  in  January,  1931,  and  Appellees  testify 
that  up  until  that  time  they  had  no  notice  from  Ap- 
pellants or  from  any  other  source  that  Appellant  was 
the  holder  of  the  mortgage  and  notes,  and  that  they 
had  dealt  with  Coleman  ever  since  the  transfer  believ- 
ing him  to  be  not  only  the  mortgagee  but  the  owner 
and  holder  of  the  mortgage  indebtedness  against  their 
property. 

After  the  date  of  the  assignment  of  the  mortgage  on 
December  6,  1927,  up  to  January,  1931,  Coleman  col- 
lected the  mortgage  interest,  retained  V2%  interest  for 
himself  and  remitted  the  six  per  cent  to  Appellants 
semi-annually  when  due,  at  which  time  the  interest 
coupons  so  paid  were  surrendered  to  Coleman. 

The  cause  was  referred  to  a  Master  in  Chancery  who 
found  that  the  original  mortgagor,  Fred  Ollech,  was 
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entitled  to  notice  of  the  assignment  and  payments 
made  by  him  in  good  faith  should  be  credited  upon  the 
principal  debt;  that  Coleman  was  not  the  agent  of  the 
Assignee  and  that  Appellant  had  no  knowledge  that 
payments  had  been  made  by  Appellees  to  Coleman : 
that  Minnie  Kubish  and  August  Kubish,  as  grantees 
of  the  mortgagors,  were  not  entitled  to  notice  of  the 
assignment  because  they  bought  the  property  subject 
to  the  mortgage  indebtedness  ,and  were  put  on  inquiry 
as  to  the  actual  ownership  of  the  notes  and  mortgage ; 
that  there  was  due  to  api)ellant  on  the  mortgage  in- 
debtedness the  sum  of  $2,835.43,  plus  accrued  interest. 
Exceptions  to  the  masters  report  were  argued  before 
the  Circuit  Court  and  in  chief  sustained  by  the  decree 
of  that  court.  It  is  from  that  decree  this  appeal  is 
prosecuted. 

Appellant  contends  that  the  Court  erred  in  giving 
Minnie  Kubish  and  August  Kubish  credit  as  against 
appellant  for  the  payments  made  to  Coleman,  the 
mortgagee,  after  he  had  assigned  the  note  and  mort- 
gage. It  concedes  that  the  rule  in  Illinois  is  that  a  sub- 
sequent holder  of  mortgage  notes,  in  order  to  protect 
himself  as  against  payments  thereafter  made  in  good 
faith  to  the  original  mortgagee,  must  give  actual  no- 
tice to  the  maker,  or  record  the  assignment ;  that  oth- 
erwise, pajTnents  to  the  mortgagee  without  notice  will 
be  binding  upon  the  subsequent  holder.  They  assert 
however  that  such  rule  has  been  limited  to  cases  where 
the  property  is  still  owned  by  the  mortgagor,  and  that 
as  to  purchasers  of  the  mortgaged,  premises  who  take 
subject  to  the  mortgage,  there  is  no  duty  on  behalf  of 
the  assignee  to  give  notice,  but  such  purchaser  of  the 
premises  must  see  to  it  that  he  pays  the  debt  to  the 
legal  holder  of  the  note. 

As  authority  for  this  contention  Appellant  relies 
chiefly  on  the  case  of  Schultz  v.  Sroeloiritz,  191  111.  249. 
In  that  case  one  Krasa  made  his  promissory  note  for 
$4,500.00,  payable  to  himself  and  endorsed  the  same  in 
blank  and  delivered  the  note  to  Schintz.  A  trust  deed 
to  Schintz  was  given  to  secure  the  note.  Schultz  bought 
the  note  and  trust  deed  from  Schintz,  without  taking 
any  separate  assignment  of  the  deed  of  trust  and  did 
not  give  Krasa  any  notice  of  the  purchase  or  transfer. 
The  property  was  conveyed  by  Krasa  to  one  Miller 
who  in  turn  conveyed  to  Lieb  and  Anna  Sroelowitz, 
and  by  each  deed  the  grantees  assumed  and  agreed  to 
pay  the  mortgage  indebtedness  as  a  part  of  the  pur- 
chase money.  Interest  was  collected  by  Schintz  and 
remitted  to  Schultz.  Six  months  before  the  note  was 
due  Schintz  notified  Sroelowitz  of  that  fact  and  the 
latter  arranged  to  pay  $800.00  on  the  principal  and 
execute  a  new  note  and  Trust  Deed  for  $3,700.00  w^hich 
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was  done.  Schintz  appropriated  the  payment  to  his 
own  use.  When  tlie  new  papers  were  executed  Sroelo- 
witz  asked  to  have  the  old  papers  cancelled  and  for 
clearance  papers.  Schintz  held  them  up  and  pretended 
to  tear  up  the  note  and  mortgage  but  finally  did  place 
a  release  of  the  Trust  Deed  of  Record.  The  suit  was 
brought  by  Schultz  to  foreclose  the  trust  deed,  which 
with  the  note  had  been  assigned  to  him  by  Schintz. 
The  Court  held  that  it  was  a  case  which  was  the  out- 
growth of  a  fraudulent  transaction  of  Schintz  result- 
ing in  a  loss  to  one  of  two  or  more  innocent  parties 
and  said  "It  is  often  a  difficult  matter  in  such  cases 
to  determine  upon  which  of  such  parties  the  loss  should 
fall." 

"It  is  well  settled  that  the  mortgage  was  assignable 
only  in  equity,  and  that  in  a  proceeding  to  enforce  the 
lien  created  by  it,  it  is  subject  to  all  equitable  defenses 
existing  between  the  original  parties  but  not  to  the  lat- 
ent equities  of  third  persons".  However  the  Court 
further  said  that  "the  fact  that  Schintz  declined  to 
cancel  and  deliver  to  them  the  note  and  deed  of  trust 
on  their  request  but  destroyed  them  instead,  should 
have  been  suflScient  to  arouse  their  suspicions  as  to  his 
good  faith  in  the  transaction  and  to  put  them  on  their 
guard.  Ordinary  care,  under  the  circumstances,  would 
have  required  them  to  procure  some  competent  person 
to  look  into  the  matter  for  them".  Under  these  cir- 
cumstances they  were,  at  their  own  peril,  bound  to  pay 
the  debt  to  the  one  entitled  to  receive  it.  The  Court 
also  held  that  there  was  no  proof  that  Schintz  was  the 
agent  of  Schultz  and  payments  to  Schintz  were  not 
payments  to  Schultz.  In  the  present  case  the  situation 
was  somewhat  different.  Coleman  was  the  mortgagee 
named  in  the  mortgage  and  there  was  nothing  in  the 
transactions  with  him  which  would  tend  to  arouse  sus- 
picion or  place  the  Kubishes  on  inquiry.  Appellant 
had  a  written  assignment  of  the  mortgage  which  they 
withheld  from  recording  for  over  three  years.  They 
had  notice  that  the  notes  bore  6V-i%  interest;  that  they 
had  purchased  them  to  net  six  per  cent  and  that  there- 
fore Coleman  had  an  interest  in  a  portion  of  the  in- 
terest paid  on  the  notes.  Knowing  this  they  impliedly 
accepted  Coleman  as  an  agent  to  collect  the  full  amount 
of  the  interest,  retain  1/2%  for  his  commission  and 
remit  them  the  balance.  We  believe  that  such  facts 
distinguish  this  case  from  Schultz  v.  Sroelowitz  and 
that  the  decree  of  the  Circuit  Court  was  correct  and 
should  be  affirmed. 

Affirmed. 
(Six  pages  in  original  opinion) 
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James  Robert  Cotton,  by  Alva  Cotton, 
Appellee  v.  Esther  Baisley, 


Appeal  from  Circuit  Court  V crj/dillion  County 
January  Term,  A 
Gen.  No.  8794 


next  friend, 
jellant. 


1^34.  27  7  T.A.  6  31 

Agenda  No.  4 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

Appellee,  a  child  eight  years  of  age,  by  his  next 
friend,  brought  suit  in  the  Circuit  Court  of  Vermil- 
lion County  against  Appellant  to  recover  damages 
for  an  injury  received  from  being  struck  by  an  auto- 
mobile driven  by  the  Appellant,  Esther  Baisley. 
There  was  a  verdict  and  judgment  in  the  sum  of 
$1500.00,  from  which  Appellant  has  appealed. 

The  declaration  charged  general  negligence.  The 
testimony  developed  the  following  facts :  On  the  even- 
ing of  May  3,  1930,  the  plaintiff  and  several  other 
children  were  playing  hide  and  seek  on  the  west  side 
of  Jackson  Street  in  the  Cityof  Danville.  Jackson  Street 
is  paved,  runs  north  and  south,  and  is  about  thirty- 
three  feet  wide,  with  sidewalks  on  both  sides.  The 
accident  happened  on  Jackson  Street  at  about  8:30 
P.  M.  in  the  block  between  Fairchild  and  Woodbury 
Streets,  two  east  and  west  streets  intersecting  Jackson 
Street.  On  the  east  side  of  this  block  the  high  school 
and  grounds  occupy  the  entire  block.  The  west  side 
is  built  up  solidly  with  houses.  Plaintiff  lived  with 
his  parents  in  about  the  middle  of  this  block  on  the 
west  side  of  the  street. 

Adjoining  plaintiff's  residence  on  the  north  was  the 
Hirschler  home,  and  north  of  that  was  an  unpaved 
alley  running  east  and  west.  A  street  light  was  burn- 
ing at  the  intersections  with  Jackson  Street  at  both 
ends  of  the  block.  An  entertainment  was  going  on  at 
the  high  school  that  night  so  that  the  building  was 
lighted  and  a  double  row  of  automobiles  was  parked 
on  the  east  side  of  Jackson  Street  close  together  and 
a  few  cars  were  parked  farther  north  on  the"  West  side 
of  the  street. 

A  tree  in  the  front  yard  of  the  Hirschler  house 
served  as  base.  Lawrence  Hirschler  was  "it",  and 
the  plaintiff  and  his  brother  Freeman  Cotton  went 
across  to  the  east  side  of  Jackson  Street,  and  hid  be- 
hind some  bushes  located  east  of  the  sidewalk  on  the 
east  side  of  the  street  and  in  a  diagonal  position  south- 
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east  from  the  Hirschler  home.  Lawrence  finished 
counting,  after  which  three  or  four  of  the  children  had 
been  caught  or  got  in  free.  The  plaintiff  waited  until 
Lawrence  got  out  of  sight,  and  thou  ran  fast  across 
the  street  to  get  in  free.  The  plaintitf,  his  brother  and 
Margaret  Jackse,  all  testified  that  plaintiff  looked  both 
ways  after  passing  through  the  double  row  of  cars  be- 
fore crossing  the  street.  Plaintiff  testified  that  he  did 
not  see  Appellant's  car  until  it  hit  him.  He  was  struck 
by  the  right  front  bumper  of  the  car  driven  by  Appel- 
lant when  within  a  few  feet  of  the  west  curb.  Appel- 
lant, prior  to  the  accident,  had  been  at  Dew  Drop  Inn, 
three  miles  southeast  of  Danville,  with  Dorothy  West 
and  her  mother,  Mrs.  Mary  Ellen  West,  where  the 
three  of  them  had  gone  to  eat.  They  started  back 
shortly  after  seven,  when  it  was  getting  dusk.  Appel- 
lant was  driving,  with  Miss  West  beside  her  in  the 
front  seat,  and  Mrs.  West  in  the  back  seat.  They  all 
testified  that  Appellant  turned  on  the  lights  to  the  car 
when  she  started  and  that  they  remained  on  until  after 
the  accident.  They  were  not  going  any  place  in  par- 
ticular, but  were  just  taking  a  pleasure  drive.  They 
drove  east  on  Fairchild  Street  to  Jackson  Street  and 
turned  south.  She  further  testified  that  when  she 
turned  the  corner  at  Fairchild  and  Jackson  Streets, 
they  were  going  between  eight  and  ten  miles  an  hour, 
and  they  continued  on  at  that  speed  until  the  time  of 
the  accident.  Neither  the  Appellant  nor  the  other 
occupants  of  the  car  saw  the  plaintiff  until  he  was  hit. 
Appellant  testified  she  did  not  know  where  he  came 
from.  The  car  was  brought  to  a  stop  within  its  own 
length,  and  at  that  time  the  plaintiff  was  lying  on  or 
near  the  west  curb  of  Jackson  Street,  within  a  foot  or 
two  of  the  right  rear  wheel.  Appellant  testified  that 
immediately  before  the  accident,  defendant  met  a  car 
going  north,  which  had  lights  on,  and  which  had  just 
passed  when  the  accident  happened.  Freeman  Cotton 
testified  that  he  could  see  Appellant's  car  and  that 
there  were  no  lights  burning  on  it  and  that  there  was 
no  other  car  on  the  street  going  in  either  direction. 
Appellant  further  testified  that  she  was  looking 
straight  ahead  just  before  the  accident,  that  she  had 
driven  cars  for  eight  years  and  that  the  brakes  were 
in  good  condition. 

Plaintiff  was  taken  to  the  Hospital  accompanied  by 
a  cousin  and  wife  and  placed  under  the  care  of  a 
surgeon.  He  had  a  fractured  leg  and  remained  in  the 
hospital  for  a  period  of  ten  weeks.  He  suffered  a 
great  deal  of  pain  and  needed  a  large  amount  of 
surgical  attention,  but  fairly  good  results  were  finally 
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obtained.  The  doctors  bill  was  $225.00  and  the  hospital 

bill  $210.55.  Mrs.  Cotton,  wife  of  plaintiff's  cousin, 
testified  that  she  and  her  husband  went  with  plaintitf 
to  the  hospital,  at  which  time  Appellant  stated  that  she 
saw  children  playing  in  the  street  just  as  she  turned 
off  from  Fairehild  Street  onto  Jackson.  Appellant, 
Miss  West  and  Mrs.  West  all  positively  deny  that 
Appellant  made  any  such  statement. 

A  city  ordinance  of  the  City  of  Danville  provides 
"Pedestrains  shall  cross  street  at  street  or  alley  in- 
tersections only:  and  in  a  direction  at  right  angles  to 
the  curb  of  said  street.  No  pedestrain  shall  cross  a 
street  diagonally  at  any  street  intersection  Avithin  the 
corpoi'ate  limits  of  said  City  of  Danville". 

An  appeal  from  a  prior  verdict  and  judgment  in  this 
case  was  hertofore  considered  by  this  Court  and  the 
cause  reversed  and  remended  to  the  Circuit  Court  for 
a  new  trial.  {Cotton  v.  BaJsJe/j,  264  App.  635).  On 
that  hearing  this  Court  reviewed  the  testimony  and 
held  that  the  verdict  and  judgment  were  manifestly 
against  the  weight  of  the  evidence.  The  Appellant  con- 
tends that  the  evidence  in  this  case  is  practically  the 
same  as  on  the  former  hearing  and  that  the  ruling  of 
this  Court  upon  that  record  has  become  the  law  of  the 
present  case.  If  the  evidence  is  the  same  or  substan- 
tially the  same  upon  the  retrial,  this  Court  must  adhere 
to  its  former  decision.  Gillum  v.  Central  111.  Public 
Service  Co.,  250  App.  617.  Ames  v.  Armour  (&  Co.,  257 
App.  449. 

But  the  Appellee  urges  that  if  further  material  evi- 
dence is  introduced  on  the  second  trial,  the  trial  and 
appellate  courts  are  not  bound  to  follow  the  rules  laid 
down  in  the  opinion  filed  on  the  first  appeal,  but  should 
apply  such  principles  of  law  as  are  applicable  to  the 
case  made  on  the  second  trial  citing  Pemi.  Pate  Glass 
Co.  V.  J.  H.  Rice  &  Co.,  216  111.  567.  In  order  to  bring 
this  case  within  that  rule  Appellee  insists  that  new 
and  material  testimony  was  introduced  as  follows : 
That  Freeman  Cotton  testified  there  was  no  other  car 
in  the  block  moving  north  just  before  the  accident. 
James  Robert  Cotton,  the  appellee,  testified  tljere  were 
no  other  cars  coming.  Again  Appellee  insists  that  the 
testimony  of  Appellant  shows  that  she  was  sitting 
angle-wise  while  driving  and  carrying  on  a  conversa- 
tion with  persons  to  her  right  and  rear,  which  did  not 
appear  in  the  record  of  the  first  trial.  On  direct  exam- 
ination, the  appellant  testified  that  she  was  looking 
straight  ahead  while  driving  and  while  she  admitted 
she  might  have  been  talking  to  her  companions  it  was 
only  through  the  astuteness  of  counsel  on  cross  exam- 
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ination  and  in  his  own  words  that  she  admitted  sitting 
angle-wise  as  she  drove  along.  The  other  clianges  or 
additions  to  the  testimony  noted  by  Appellee  are 
strictly  minor  ones  and  not  at  all  material.  We  do 
not  deem  the  record  in  this  trial  to  be  substantially 
or  materially  different  from  the  evidence  presented 
to  this  Court  on  the  first  appeal  and  therefore  the  trial 
court  should  have  directed  a  verdict  in  favor  of 
Appellant. 

The  judgment  of  the  Circuit   Court  of  Vermillion 
County  is  therefore  reversed. 

Judgment  Reversed. 


V. 
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Leonard  Johnson,  Appellee,  v.  Estate  of 
Deceased,  Appellant. 

Appeal  from  Circuit  Court  Court  Vermillion  County. 

'2 
January  Term,  A.  D.  1934.  2*77      1     A        G31. 

Gen.  No.  8814  Agenda  No.  10 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court.  , 

This  an  action  brought  by  Leonard  Johnson,  Appel-  \ 

lee,  against  the  estate  of  Harry  Ray,  deceased.  The 
claim  is  based  upon  a  promissory  note,  purport- 
ing to  have  been  executed  by  the  deceased  on 
October  6,  1931,  payable  to  one  Chan  Queen,  for  the 
principal  sum  of  $850.00,  due  ninety  days  after  date 
and  bearing  interest  at  the  rate  of  seven  per  cent  per 
annum.  It  is  claimed  by  Appellee  that  the  considera- 
tion for  the  note  was  the  purchase  price  of  a  certain 
stallion  at  the  price  of  $710.00  and  three  steers  and  a 
heifer  at  $35.00  each.  The  note  was  assigned  to  claim- 
ant Leonard  Johnson,  by  payee,  on  April  1,  1932,  about 
three  months  after  the  note  became  due.  Appellant 
filed  an  aflSdavit  in  the  case  denying  the  execution  and 
delivery  of  the  note  in  question.  The  Appellant  also 
contends  there  was  no  consideration  whatever  for  the 
giving  of  the  note.  The  deceased  was  accidentally 
killed  in  an  automobile  accident  on  October  20,  1931. 
The  claim  was  filed  in  the  probate  court  and  objected 
to  by  the  Administrator.  A  trial  was  had  in  that  court 
before  a  jury  and  resulted  in  a  verdict  for  the  Appellee. 
A  motion  for  new  trial  was  granted  by  the  probate 
court  on  the  ground  of  newly  discovered  evidence.  A 
jury  was  waived  on  the  second  trial  and  the  court  re- 
quested to  decide  the  case  on  the  record  made.  His 
decision  was  against  the  claimant  who  is  the  Appellee 
in  this  Court.  On  appeal  the  case  was  tried  de  novo 
in  the  Circuit  Court  before  a  jury  and  verdict  rendered 
lor  Appellee  in  the  sum  of  $850.00.  Judgment  was 
entered  on  the  verdict,  from  which  this  appeal  is  pro- 
secuted. 

Appellee  introduced  in  evidence  on  the  trial  the  testi- 
mony of  three  witnesses  in  addition  to  the  payee  of 
the  note,  two  of  whom  testified  they  had  been  present 
and  heard  Chan  Queen  and  the  decedent  discuss  the 
sale  of  the  horse  and  the  cattle.  The  third  witness,  a 
brother  of  Chan  Queen,  testified  that  the  decedent  told 
him  about  the  purchase  of  the  horse  and  the  cattle 
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from  his  brother.  He  also  testified  to  the  payment  of 
$140.00  to  the  decedent  by  his  brother,  represented  by 
a  receipt  admitted  in  evidence  which  recited  tiiat  it  was 
a  payment  in  cash  to  apply  on  Fidelity  Loan  Co.,  and 
that  he  signed  his  name  on  the  receipt  as  a  witness. 
The  stallion  sold  by  Chan  Queen  to  the  decedent  had 
been  subject  to  a  Chattel  Mortgage  for  the  sum  of 
$300.00  to  the  Fidelity  Loan  Co.  The  Appellant 's  testi- 
mony disclosed  a  somewhat  peculiar  set  of  facts  aimed 
to  show  a  failure  of  consideration. 

After  the  death  of  the  decedent,  Harry  Ray,  the  stal- 
lion was  found  on  the  premises  of  Chan  Queen  by  the 
Administrator  and  his  attorney  who  were  told  that 
Queen  had  an  arrangement  with  the  decedent  to  keep 
the  horse  on  the  place  until  June  1932.  They  were 
further  told  that  the  deal  was  made  in  the  early  part  of 
September  1931,  although  the  note  was  not  dated  until 
October  6th  of  the  same  year.  They  also  developed 
that  the  three  steers  had  been  originally  sold  by  Chan 
Queen  to  one  Herbert  Hammerton  sometime  in  August 
1931,  and  during  the  same  month  Hammerton  traded 
them  back  to  Queen :  that  early  in  September  the  steers 
were  sold  by  Chan  Queen  to  one  Roy  Lee.  They  further 
proved  that  on  Februaiy  10,  1931,  Chan  Queen  had 
given  a  chattel  mortgage  on  the  stallion  in  question 
to  the  Fidelity  Loan  Co.  to  secure  a  note  for  the  sum 
of  $300.00,  due  August  10,  1931,  with  interest  at  the 
rate  of  2i/2%  per  month:  that  said  note  was  extended 
by  affidavit  to  February  10,  1932:  that  when  the  note 
became  due,  the  mortgage  was  foreclosed  for  failure 
of  payment  and  the  stallion  sold  at  public  sale:  that 
it  was  bid  in  by  one  A.  C.  Droll  for  the  appellee,  Leon- 
ard Johnson,  and  turned  over  to  him.  No  proof  was 
introduced  in  support  of  the  affidavit  denying  the  exe- 
cution and  delivery  of  the  note.  The  circumstances 
surrounding  this  transaction  are  somewhat  strange  and 
rather  extraordinary  but  they  have  twice  been  sub- 
mitted to  the  consideration  of  a  jury  and  in  each  in- 
stance a  verdict  has  been  returned  in  favor  of  the  Apel- 
lee  claimant.  The  verdict  of  a  jury  ought  not  to  be 
disturbed  by  a  trial  court  where  the  questions  of  fact 
are  in  conflict  and  both  parties  have  had  an  opportun- 
ity for  a  fair  trial  unless  the  decision  of  the  jury  is 
manifestly  against  the  weight  of  the  evidence.  Belden 
V.  Inriis,  84  111.  78. 

Appellant  urges  that  the  Court  erred  in  refusing  to 
admit  testimony  as  to  the  financial  condition  of  the 
decedent  and  that  he  w-as  prompt  and  careful  in  the 
pajTnent  of  his  debts,  and  cites  the  case  of  Thorp  v. 
Goewey,  Admr.,  85  Hlinois  611  in  support  thereof.  In 
that  case  the  note  had  been  given  by  the  decedent 
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seventeen  years  before  his  death  and  such  evidence 
was  held  competent,  but  in  this  case  where  the  note 
was  given  only  sixteen  days  prior  to  death  the  reason- 
ing of  that  case  does  not  apply.  The  Appellant  also 
contends  that  the  testimony  of  Chan  Queen  as  to  con- 
versations held  with  Appellant  and  his  attorney  sub- 
sequent to  the  death  of  Harry  Ray,  was  improperly 
admitted.  Also  that  the  Court  improperly  refused  to 
admit  testimony  tending  to  prove  facts  concerning  the 
previous  trial  in  the  probate  court.  These  objections 
are  \vithout  merit,  as  are  the  objections  to  the  giving 
and  refusing  of  instructions.  Finding  no  substantial 
error  in  the  record  and  feeling  that  we  are  not  war- 
ranted in  disturbing  the  issues  of  fact  found  by  the 
jury,  the  judgment  of  the  Circuit  Court  is  therefore 
affirmed. 

Affirmed. 

(Three  pages  in  original  opinion) 
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